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Printed By Beach & BARNARD, 14 South Clark St.

SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

GEORGE MIXTER, Impleaded, &c.
Plaintiff in Error,
vs. 1 ERROR TO
Rock IsnAnD.

John Harper and Alexander Steele,

Defendants <n Error.

ABSTRACT OF RECORD.

Rec.p.1 Perrmiox tiled November 5th, 1857.

Prrirron for a Mechanic’s Lien upon west half of west half of lot one,
in block 19, in old town of Rock Island, alleges that on or about the first
day of April, 1857, one John Cossum, the owner of said premises, made
a contract with defendants in error, whereby they agreed to furnish
2 moneys and materials necessary and proper in and about the dig-
‘ ging the cellar, and for the masonry for the foundation of a brick house
to be erected on said premises ; and for flooring, lumber and other ma-
terials, and for nails, &c., and other hardware and materials used in, and
proper for, said house, as set forth in an account annexed to said petition.



10

11
12

14

For which materials the said Cossum agreed to pay defendants in error
their reasonable worth and value on 7equest ; that they, defendants in
error, furnished materials, and money in the procurement of materials,
in and about the erecting and building of' said house according to said
account ; -that the reasonable worth and value thereof was $140,33, which
he (Cossum) agreed to pay defendants in error on request ; that said Cos-
sum had not paid any part thereof ; that Cossum, on the 28th day of
August, 1857, conveyed said premises to plaintiff in error by deed there-
for; that the title conveyed by said deed, is subject to claim for a lien
ot defendants in error.

Praver of petition for a mechanic’s lien on said premises, to pay said
sum of $140,33.

Cory of said account.
Suanrons and return of service by sherift' of Rock Island county.

Deyurrer of plaintiffs in error to the petition of defendants in error.

OrpER of the court overruling the demurrer aforesaid.

Axnswer of plaintiff in error to the petition.

Answer denies that Cossum was the owner of the premises as alleged
in the petition.

Alleges that a large portion of the claim of deftendants in error is for
money advanced and not for labor and materials ; denies that the claim
of defendants in error is just; denies that the defendants in error furn-
ished labor and materials as alleged in said petition. Admits the con-
veyance of said premises to plaintiff in error as alleged in said petition.

AFFIDAVIT of truth of answer.
ExorrTIoNs to answer of plaintiff in error.

Consent that plaintift in error file an amended answer.

17,18,19 AnenpEp ANsWER substantially like the original, above referred to.

16

Exceptions one and two to amended answer sustained.
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Finan Drecree.

This decree, by agreement, is made in the several cases for mechanic’s
lien, as tollows, to-wit :
Harper & Steele vs. John Cossum and George Mixter.

Atkinson & Reynolds ve. ¢ £
Robert Graham ye. £
Stephen Ainsworth — vs. « %
Charles C. Toomer  vs. ¢ ¢

Decree recites, that the several causes above named were heard by
the court, upon testimony produced to the court, upon the several petitions
taken as confessed against Cossum, and the answers of plaintiffs in error,
and the replications thereto, without a jury ; that the court found a de-
cree in favor of defendants in error, Harper & Steele, for $188,69; in
favor of Atkinson & Reynolds for $603,57 ; in favor of Robert Graham
for $182,09 ; in favor of Stephen Ainsworth for $71,10,

The decree provides that the defendants in error (with others) have a
lien on said premises for the amount found due them ; and that the said
premises be sold by the sheriff of Rock Island county, under a specml

execution to be issued to him for that purpose.

No time is fixed by the decree for the sale.

CertiricATE of the clerk to the record.

ASSIGNMENT OF ERRORS.

And now comes the said George Mixter, by Knox & Reed, his attor-

neys, and says there is manifest error in the record and proceedings afore-
said, and in the rendition of the decree aforesaid in manner and form
aforesaid, in this, to-wit :

1. The court erred in overrnling the demurrer of the plaintiff in
error to the petition of defendants in error.
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2. The court should have sustained said demurrer and dismissed the
said petition.

3. The court should have dismissed said petition, for the reason that
the same is insufficient to give the conrt jurisdiction.

4. The court erred in rendering the decree for defendants in error
in manner and form aforesaid.

KNOX & REED,
Attorneys for Plaintyf in Error.

—— o =

Brief and Points for Plaintiff in Error.

The petition for a mechanic’s lien, filed in this cause, is manifestly
insufficient to give the court jurisdiction, for the reason that no time was
fiwed in which the money and materials mentioned in said petition were
to be delivered. The petition entirely jfuils to show that any time was
fixed for the furnishing or delivery of the money or materials.

This is a fatal defect in the petition.

In the case of Phillips vs. Stone, et. al., 25 T11. 81, this Court says :

“They (meaning parties who endeavor to enforce liens) must show in
‘““their pleading, a time within which the contract was to be pertormed by
“the agreement, and the time when the money was to be paid, as limited
by the act; and on the hearing, these allegations must be proved.”

See cases then cited.

On page 169, of the 25 Ill., two cases are described, where the Court
says:

“The petitions in both these cases present the same defect which we
“have so often described to be fatal. They state no time within which
“the contracts were to be performed, as is required by the statute.”
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In the case of Scott et. al. vs. Keeling, 25 I11. 858, the Court says :

“The petition in this case is insufficient. Both the petition and proof
‘“‘show that no time was specified by the contract within which it shounld
‘“be performed.”

In Moser vs. HMatt et. al., 24 111. 198, the Court says:
¢TIt is essential a definite time shall be alleged for the completion of the

“work. We cannot imply a time.”

In the case of Cook et. al. vs. Heald et. al., 21 1ll. 430, the Court says:

¢« Again, the petition should have averred a time when the contract was
‘““to be performed by the agreement, and the time when the money was
“to be paid, within the times severally limited by the act, as these facts
‘ are material to a proper understanding by the Court, of the rights of
¢ the parties.” .

The above quotations are fully sustained by the following authorities:
91 Tl 431 ; do. 487; 22d do. 252 ; 23 do. 79; ibid. 473.

The petition is also fatally defective, for the reason that it fails to show
that any ¢ime was fized for the payment tor the materials furnished.

The authorities above cited all agree that a lien cannot be enforced
where no time was fixed for the payment for materials furnished or labor
performed. See cases before cited.

The petition alleges that the material furnished were to be paid for by

Cossum, on request.

This is not sufliciently definite to comply with the decisions cited, which
unequivocally declare that the time for payment must be fized definitely
by the contract; and which time must be within one year from the com-

pletion of the work.
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The request could be lawfully made in one month, or in one year, or in

five years ; and Cossum was under no obligation to pay until a request
was made.

The decree in this case is unlawful, for the reason that a sale of the

premises by the decree might be made at any time, as soon as the proper
advertisement could be made.

1

The only clause in the decree which refers to the time of sale, is as fol-
lows, to wit.: “and that special execution, with a copy of the decree,
“issue to the sheriff of Rock Island county for the sale thereof.”

So the sale might have been made in twenty days after the decree was
rendered.

This was error, most clearly. :
Link vs. Architectural Iron Works, 24 111, 551.
Claycomb vs. Cecil, 27 111. 497.

For the foregoing reasons upon the points made, we think the decree in
this cause shounld be reversed.

KNOX & REED,
Attorneys for Plaintiyf in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

GEORGE MIXTER, Impleaded, &c.
Plomtiff in Error,

ERrRoOR TO
Roox Isranp,

VS,

John Harper and Alexander Steele,
Defendants in Error.

ABSTRACT OF RECORD.

Rec.p.1 Pemrmion filed November 5th, 1857.

2 Prerrion for a Mechanice’s Lien upon west half of west half of lot one,

in block 19, in old town of Rock Island, alleges that on or about the first
day of' April, 1857, one John Cossum, the owner of said premises, made
a contract with defendants in error, whereby they agreed to furnish

2 moneys and materials necessary and proper in and about the dig-

ging the cellar, and for the masonry for the foundation of a brick house
to be erected on said premises ; and for flooring, lumber and other ma-
terials, and for nails, &c., and other hardware and materials used in, and
proper for, said house, as set forth in an acconnt annexed to said petition,
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For which materials the said Cossum agreed to pay defendants in error

their reasonable worth and value on request ; that they, defendants in

error, tfurnished materials, and money in the procurement of materials,

in and about the erecting and building of said house according to said
account; that the reasonable worth and value thereof was $140,33, which
he (Cossum) agreed to pay defendants in error on request » that said Cos-
sum had not paid any part thereof ; that Cossum, on the 28th day of
August, 1857, conveyed said premises to plaintiff in error by deed there-
for; that the title conveyed by said deed, is subject to claim for a lien
of defendants in error.

Praver of petition for a mechanic’s lien on said premises, to pay said
sum of $140,33.

Cory of said account,
Suanrons and return of service by sherift of Rock Island county.

DexuzrrEr of plaintiffs in error to the petition of defendants in error.

Oxpzr of the court, overruling the demurrer aforesaid.

AxsweR of plaintiff in error to the petition,

Answer denies that Cossum was the owner of the premises as alleged
in the petition.

Alleges that a large portion of the claim of defendants in error is for
money advanced and not for labor and materials ; denies that the claim
of defendants in error is just; denies that the defendants in error furn-
ished labor and materials as alleged in said petition. Admits the con-
veyance of said premises to plaintiff in error as alleged in said petition.

AFFIDAVIT of truth of answer.
Exocrrrions to answer of plaintiff in error.

Consent that plaintiff in error file an amended answer.

17,18,19 Amenpep ANswEr substantially like the original, above referred to.

16

Exceptions one and two to amended answer sustained.
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FinarL DEcrek.

This decree, by agreement, is made in the several cases for mechanic’s
lien, as follows, to-wit :
Harper & Steele vs. John Cossum and George Mixter.

Atkinson & Reynolds ve. ¢ &
Robert Graham VIS &
Stephen Ainsworth  vs. < &
Charles C. Toomer  vs. ¢ 5

Decree recites, that the several causes above named were heard by
the court, upon testimony produced to the court, upon the several petitions
taken as confessed against Cossum, and the answers of plaintiffs in error,
and the replications thereto, without a jury; that the court found a de-
cree in favor of defendants in error, Harper & Steele, for $188,69 ; in
favor of Atkinson & Reynolds for $603,57 ; in favor of Robert Graham
for $182,09 ; in favor of Stephen Ainsworth for $71,10.

The decree provides that the defendants in error (with others) have a
lien on said premises for the amount found due them ; and that the said
premises be sold by the sheriff of Rock Island county, under a special
execution to be issued to him for that purpose.

No time is fixed by the decree for the sale.

CEerTIFICATE of the clerk to the record.

ASSIGNMENT OF ERRORS.

And now comes the said George Mixter, by Knox & Reed, his attor-

neys, and says there is manifest error in the record and proceedings afore-
said, and in the rendition of the decree aforesaid in manner and form
atoresaid, in this, to-wit :

1. The court erred in overruling the demurrer of the plaintift’ in
error to the petition of defendants in error.
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2. The court should have sustained said demurrer and dismissed the
said petition.

3. The court should have dismissed said petition, for the reason that
the same is insufticient to give the court jurisdiction.

4. The court erred in rendering the decree for defendants in error
in manner and form aforesaid.

KNOX & REED,
Attorneys for Pluintyf in Error.

Brief and Points for Plaintiff in.Error.

The petition for a mechanic’s lien, filed in this cause, is manifestly
insufficient to give the court jurisdiction, for the reason that no time was
. fiwed in which the money and materials mentioned in said petition were
to be delivered. The petition entirely fails to show that any time was
fixed for the furnishing or delivery of the money or materials.

This is a fatal defect in the petition.

In the case of Phillips vs. Stone, et. al., 25 Ill. 81, this Court says :

“They (meaning parties who endeavor to enforce liens) must show in
“their pleading, a time within which the contract was to be performed by
“the agreement, and the time when the money was to be paid, as limited
by the act; and on the hearing, these allegations must be proved.”

See cases then cited.

On page 169, of the 25 Ill., two cases are described, where the Court
says:

“The petitions in both these cases present the same defect which we
“have so often described to be fatal. They state no time within which
“the contracts were to be performed, as is required by the statute.”
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In the case of Scott et. al. vs. Keeling, 25 Il1. 358, the Court says:

«The petition in this case is insufficient. Both the petition and proof
¢ ghow that no time was specified by the contract within which it should

“be performed.”

Tn Moser vs. Matt et. al., 24 111. 198, the Court says:
« Tt is essential a definite time shall be alleged for the completion of the

“work. We cannot imply a time.”

In the case of Cook et. al. vs. Heald et. al., 21 1l1. 430, the Court says:

« Again, the petition should have averred a time when the contract was
“to be performed by the agreement, and the time when the money was
“to be paid, within the times severally limited by the act, as these facts
“gare material to a proper understanding by the Court, of the rights of

“ the parties.”

The above quotations are fully sustained by the following authorities:
21 TNl 4381 ; do. 437 22d de. 252 ; 23 do. 79; ibid. 473.

The petition is also fatally defective, for the reason that it fails to show
that any Zime was fiwed for the payment tor the materials furnished.

The authorities above cited all agree that a lien cannot be enforced
where no time was fixed for the payment for materials furnished or labor
performed. See cases before cited. i

The petition alleges that the material furnished were to be paid for by

Cossum, on request.

This is not-sufficiently definite to comply with the decisions cited, which
unequivocally declare that the time for payment must be fiwed definitely
by the contract ; and which time must be within one year from the com-
pletion of the work.
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The request could be lawfully made in one month, or in one year, or in

five years ; and Cossum was under no obligation to pay until a request
was made.

The decree in this case is unlawful, for the reason that a sale of the
premises by the decree might be made at any time, as soon as the proper
advertisement could be made.

The only clause in the decree which refers to the time of sale, is as fol-
lows, to wit.: ‘““and that special execution, with a copy of the decree,
“issue to the sheriff of Rock Island county for the sale thereof.”

So the sale might have been made in twenty days after the decree was
rendered.

This was error, most clearly.
Link vs. Architectural Iron Works, 24 111, 551.
Claycomb vs. Cecil, 27 111. 497.

For the foregoing reasons upon the points made, we think the decree in
this cause should be reversed.
KNOX & REED,
Attorneys for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

GEORGE MIXTER, Impleaded, &c.
Plaintiff in Error,
VS,

John Harper and Alexander Steele,

Defendants in Error.

ERROR TO
Rock IsrLAND.

ABSTRACT OF RECORD.

Petrrion tiled November 5th, 1857.

Prrrrion for a Mechanic’s Lien upon west half of west half of lot one,
in block 19, in old town of Rock Island, alleges that on or about the first
day of April, 1857, one John Cossum, the owner of said premises, made
a contract with defendants in error, whereby they agreed to furnish
moneys and materials necessary and proper in and about the dig-
ging the cellar, and for the masonry for the foundation of a brick house
to be erected on said premises ; and for flooring, lumber and other ma-
terials, and for nails, &c., and other hardware and materials used in, and
proper for, said house, as set forth in an account annexed to said petition.
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For which materials the said Cossum agreed to pay defendants in error

their reasonable worth and value on 7equest ; that they, defendants in
error, furnished materials, and money in the procurement of materials,

.in and about the erecting and building of said house according to said

account; that the reasonable worth and value thereof was $140,383, which

he (Cossum) agreed to pay defendants in error on request ; that said Cos-
sum had not paid any part thereof ; that Cossum, on the 28th day of

August, 1857, conveyed said premises to plaintiff in error by deed there-

for ; that the title conveyed by said deed, is subject to claim for a lien

ot defendants in error.

Prayer of petition for a mechanic’s lien on said premises, to pay said
sum of $140,33.

Cory of said account.
Suvanons and return of service by sherift’ of Rock Island county. .

Drarorrer of plaintiffs in error to the petition of defendants in error.

OrpER of the court overruling the demurrer aforesaid.

Answer of plaintiff in error to the petition.

Answer denies that Cossum was the owner of the premises as alleged
in the petition.

Alleges that a large portion of the claim of detendants in error is for
money advanced and not for labor and materials ; denies that the claim
of defendants in error is just; denies that the defendants in error furn-
ished labor and materials as alleged in said petition. Admits the con-
veyance of said premises to,plaintiff in error as alleged in said petition.

AFrrmDAVIT of truth of answer.

ExocrprIoNs to answer of plaintift’ in error.

Consent that plaintift' in error file an amended answer.

17,18,19 AwmenpEp ANswER substantially like the original, above referred to.

16

Exceptions one and two to amended answer sustained.
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Finan DEecrek.

This decree, by agreement, is made in the several cases for mechanic’s
lien, as follows, to-wit :
Harper & Steele vs. John Cossum and George Mixter.

Atkinson & Reynolds ve. <
Robert Graham vs. « G
Stephen Ainsworth  vs, « %
Charles C. Toomer  vs. &

Decree recites, that the several causes above named were heard by
the court, upon testimony produced to the court, upon the several petitions
taken as confessed against Cossum, and the answers of plaintiffs in error,
and the veplications thereto, without a jury; that the court found a de-
cree in favor of defendants in error, Harper & Steele, for $188,69 ; in
favor of Atkinson & Reynolds for $603,57 ; in favor of Robert Graham
for $182,09 ; in favor of Stephen Ainsworth for $71,10.

The decree provides that the defendants in error (with others) have a
lien on said premises for the amount found due them ; and that the said
premises be sold by the sheriff of Rock Island county, under a special
execution to be issued to him for that purpose,

No time is fixed by the decree for the sale.

CzerriFrcate of the clerk to the record.

ASSIGNMENT OF ERRORS.

And now comes the said George Mixter, by Knox & Reed, his attor-

neys, and says there is manifest error in the record and proceedings afore-
said, and in the rendition of the decree aforesaid in manner and form
aforesaid, in this, to-wit :

1. The court erred in overruling the demurrer of the plaintiff in
error to the petition of defendants in error.
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2. The court should have sustained said demurrer and dismissed the
said petition.

3. The court should have dismissed said petition, for the reason that
the same is insufficient to give the counrt jurisdiction.

4. The court erred in rendering the decree for defendants in error
in manner and form aforesaid.

KNOX & REED,
Attorneys for Plaintyf in Error.

Brief and Points for Plaintiff in Error.

The petition for a mechanic’s lien, filed in this cause, is manifestly
insufficient to give the court jurisdiction, for the reason that no time was
fiwed in which the money and materials mentioned in said petition were
to be delivered. The petition entirely fails to show that any time was
fixed for the furnishing or delivery of the money or materials.

This is a fatal defect in the petition.

In the case of Phillips vs. Stone, et. al., 25 Ill. 81, this Court says:

“They (meaning parties who endeavor to enforce liens) must show in
“their pleading, a time within which the contract was to be performed by
“the agreement, and the time when the money was to be paid, as limited

“ by the act; and on the hearing, these allegations must be proved.”

See cases then cited.

On page 169, of the 25 Ill., two cases are described, where the Court
says:

“The petitions in both these cases present the same defect which we
“have so often described to be fatal. They state no time within which
“the contracts were to be performed, as is required by the statute.”



In the case of Scott et. al. vs. Keeling, 25 1l1. 358, the Court says:

“ The petition in this case is insufficient. Both the petition and proof
¢‘show that no time was specified by the contract within which it should
“ be performed.”

In Moser vs. Matt et. al., 24 111. 198, the Court says:

«Tt is essential a definite time shall be alleged for the completion of the
“work. We cannot imply a time.”

In the case of Cook et. al. vs. Heald et. al., 21 111, 430, the Court says:

« Again, the petition should have averred a time when the contract was
“to be performed by the agreement, and the time when the money was
“to be paid, within the times severally limited by the act, as these facts
“are material to a proper understanding by the Court, of the rights of
“the parties.”

The above quotations are fully sustained by the following authorities:
21 T1I. 431 ; do. 437; 22d de. 252 ; 23 do. 79 ibid. 473.

The petition is also fatally defective, for the reason that it fails to show
that any Zime was fiwed for the payment tor the materials furnished.

The authorities above cited all agree that a lien cannot be enforced
where no time was fixed for the payment for materials furnished or labor
performed. See cases before cited.

The petition alleges that the material turnished were to be paid for by
Cossum, on request.

This is not sufticiently definite to comply with the decisions cited, which
unequivocally declare that the time for payment must de fized definitely
by the contract ; and which time must be within one year from the com-
pletion of the work.
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The request could be lawfully made in one month, or in one year, or in

five years; and Cossum was under no obligation to pay until a request
“was made.

The decree in this case is unlawful, for the reason that a sale of the
premises by the decree might be made at any time, as soon as the proper
advertisement could be made.

The only clause in the decree which refers to the time of sale, is as fol-
lows, to wit.: “and that special execution, with a copy of the decree,
¢igsue to the sheriff of Rock Island county for the sale thereof.”

So the sale might have been made in twenty days after the decree was
rendered.

This was error, most clearly.
Link vs. Avchitectural Iron Works, 24 Ill, 551.
Claycomb vs. Cecil, 27 Ill. 497.

Yor the foregoing reasons upon the points made, we think the decree in
this cause should be reversed.
KNOX & REED,
Attorneys for Plamtyf in Error.



AELL 25
@ Yocyloc
R,
7O anfec

Aig PG
L e !

———

——
——

C%M%%u/,/%s' !



Printed By Beacn & BiRrNawrp, 14 South Clark St.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION, |
APRIL TERM, A. D. 1863.

GEORGE MIXTER, Impleaded, &e.
Plaintiff in Error, A
VS. Exrror 10
Rocx Isnanp.

John Harper and Alexander Steele,
Defendants in Error.

ABSTRACT OF RECORD.

Rec.p.1 Perrmion tiled November 5th, 185%.

2 PeriioN for a Mechanie’s Lien upon west half of west half of lot one,
in block 19, in old town of Rock Island, alleges that on or about the first
day of April, 1857, one John Cossum, the owner of said premises, made
a contract with defendants in error, whereby they agreed to furnish

2 moneys and materials necessary and proper in and about the dig-
ging the cellar, and for the masonry for the foundation of a brick house
to be erected on said premises ; and for flooring, lumber and other ma-
terials, and for nails, &c., and other hardware and materials used in, and
proper for, said house, as set forth in an account annexed to said petition.

s



10

11

12
14

For which materials the said Cossum agreed to pay defendants in error
their reasonable worth and value on request ; that they, defendants in
error, furnished materials, and money.in the procurement of materials,
in and about the erecting and building of said house according to said
account; that the reasonable worth and value thereof was $140,33, which
he (Cossum) agreed to pay defendants in error on request ; that said Cos-
sum had not paid any part thereof ; that Cossum, on the 28th day of
Anugust, 1857, conveyed said premises to plaintiff in error by deed there-
for ; that the title conveyed by said deed, is subject to claim for a lien
of defendants in error.

Prayer of petition for a mechanic’s lien on said premises, to pay said
sum of $140,33,

Cory of said account.
Suanrons and return of service by sherift' of Rock Island county.

Dexurrer of plaintiffs in error to the petition of defendants in error.

OrpER of the courf overruling the demurrer aforesaid.

AnsweRr of plaintiff in error to the petition.

Answer denies that Cossum was the owner of the premises as alleged
in the petition. ' ‘

Alleges that a large portion of the claim of defendants in error is for
money advanced and not for labor and materials ; denies that the claim

“of defendants in error is just; denies that the defendants in. error- furn-

ished labor and materials as alleged in said petition. Admits the con-
veyance of said premises to plaintiff' in error as alleged in said petition.

AFFIDAVIT of truth of answer.

Exorprrions to answer of' plaintiff in error.

Consent that plaintift’ in error file an amended answer.

17,18,19 Amenpep ANsSWER substantially like the original, above referred to.

16

Exceptions one and two to amended answer sustained.
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21

21
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(3)

Finan DEcres.

This decree, by agreement, is made in the several cases for mechanic’s
lien, as follows, to-wit :

Harper & Steele vs. John Cossum and George Mixter.

Atkinson & Reynolds vs. ¢ €
Robert Graham ve, ¢ £
Stephen Ainsworth  vs. ¢ £
Charles C. Toomer  vs. ¢ s¢

Decree recites, that the several causes above named were heard by
the court, upon testimony produced to the court, upon the several petitions
taken as confessed against Cossum, and the answers of plaintiffs in error,
and the replications thereto, without a jury; that the court found a de-
cree in favor of detendants in error, Harper & Steele, for $188,69; in
favor of Atkinson & Reynolds for $603,57 ; in favor of Robert Graham
for $182,09 ; in favor of Stephen Ainsworth for §71,10.

The decree provides that the defendants in error (with others) have a
lien on said premises for the amount found due them ; and that the said
premises be sold by the sheriff of Rock Island county, under a special
execution to be issued to him for that purpose.

No time is fixed by the decree for the sale.

CerTiricATE of the clerk to the record.

ASSIGNMENT OF ERRORS.

And now comes the said George Mixter, by Knox & Reed, his attor-

neys, and says there is manifest error in the record and proceedings atore-
said, and in the rendition of the decree aforesaid in manner and form
atoresaid, in this, to-wit :

1. The court erred in overruling the demurrer of the plaintiff in
error to the petition of defendaunts in error.
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2. The court should have sustained said demurrer and dismissed the
said petition.

3. The court should have dismissed said petition, for the reason that
the same is insufticient to give the conrt jurisdiction.

4. The court erred in rendering the decree for defendants in error
in manner and form aforesaid.

KNOX & REED,
Attorneys for Pluintyf in Error.

Brief and Points for Plaintiff in Error.

The petition for a mechanic’s lien, filed in this cause, is manifestly
insufficient to give the court jurisdiction, for the reason that no time was
fiwed in which the money and materials mentioned in said petition were
to be delivered. The petition entirely fails to show that any time was
fixed for the furnishing or delivery of the money or materials.

This is a fatal defect in the petition.

In the case of Phillips vs. Stone, et. al., 25 Tll. 81, this Court says :

“They (meaning parties who endeavor to enforce liens) must show in
“their pleading, a time within which the contract was to be performed by
“the agreement, and the time when the money was to be paid, as limited
“by the act; and on the hearing, these allegations must be proved.”

See cases then cited.

On page 169, of the 25 Ill., two cases are described, where the Court
says:

“The petitions in both these cases present the same defect which we
“have so often described to be fatal. They state no time within which
“the contracts were to be performed, as is required by the statute.”
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In the case of Scott ¢t. al. vs. Keeling, 25 I11. 358, the Court says :

“The petition in this case is insufficient. Both the petition and proof
¢“show that no time was specified by the contract within which it should
 be performed.”

In Moser vs. Matt et. al., 24 111. 198, the Court says:
¢TIt is essential a definite time shall be alleged for the completion of the

“work. We cannot imply a time.”

In the case of Cook et. al. vs. Heald et. al., 21 111. 430, the Court says:

¢ Again, the petition should have averred a time when the contract was
“to be performed by the agreement, and the time when the money was
“to be paid, within the times severally limited by the act, as these facts
“are material to a proper understanding by the Court, of the rights of
‘ the parties.” i

The above quotations are fully suetained by the following authorities:
21 T11. 431 ; do. 437; 22d de. 252 ; 23 do. 79 ; ibid. 473.

The petition is also fatally defective, for the reason that it fails to show
that any ¢ime was fiwed for the payment tor the materials furnished.

The authorities above cited all agree that a lien cannot be enforced
where no time was fixed for the payment for materials furnished or labor
performed. See cases before cited.

The petition alleges that the material turnished were to be paid for by

Cossum, on request.
) q

This is not sufticiently definite to comply with the decisions cited, which
unequivocally declare that the time for payment must be fiwed definitely
by the contract; and which time must be within one year from the com-

pletion of the work.
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The request could be lawfully made in one month, or in one year, or in
five years ; and Cossum was under no obligation to pay until a request
was made.

The decree in this case is unlawful, for the reason that a sale of the
premises by the decree might be made at any time, as soon as the proper
advertisement could be made.

The only clause in the decree which refers to the time of sale, is as fol-
. lows, to wit.: “and that special execution, with a copy of the decree,
“igsue to the sheriff of Rock Island county for the sale thereof.”

So the sale might have been made in twenty days after the decree was
rendered.

This was error, most clearly.
Link vs. Architectural Iron Works, 24 Ill, 551.
Claycomb vs. Cecil, 27 111. 497.

Yor the foregoing reasons upon the points made, we think the decree in
this cause should be reversed.

KNOX & REED,
Attorneys for Plaimtyf in Error.
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