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SUPREME COURT. Appeal from Will.

JOLIET & NORTHERN INDIANA
RAIL ROAD COMPANY, Appellants, Points and argument for Appellants,

vs. Defendants below.
ROBERT JONES, Appellee.

By the record it will be seen, that the essential facts of the case are
as follows:

The Oswego and Indiana Plank Road Company, a corporation author-
ized by its charter to build a railroad or a plank road on the whole or
any portion of its line, having decided to construct a railroad from Joliet
to a given point on the Indiana State Line, purchased from Jones, the
plaintiff below, a piece of land in the N. E. corner of Sec. 14, T. 35 N.,
R. 10 E.; in Will County, containing about eight acres. On the 13th of
October, 1853, Jones executed to that Company a deed in fee simple of
this tract: this deed contained a clanse which was called a covenant,
though not technically such, that the grantees should build a good and
sufficient fence along the south side of their railroad, across the tract in
question. ‘

The railroad was completed in June, 1855, and on the 4th of that
month, when as appears by the proof] it was in the hands of the Joliet
& Northern Indiana R. R. Co.,, was by that Company transferred to the
Michigan Central R. R. Co., but by what particular form of proceeding
does not appear. Lmmediately after this transfer, the last named Com-
pany commenced running trains over the road. The J. & N. I. R. R. Co,,
as it appears, never owned any rolling stock or operated the road. On
the 24th day of June, and twenty days after the Michigan Central Co.
had commenced business on the road, some twenty-five or thirty sheep
belonging to the plaintiff were early in the morning killed by a train,
and several others more or less injured. No eye-witness was called by
the plaintiff below, and none of the particular circumstances disclosed
at the trial. The fence was not built at the time of the accident.

For this injury the plaintiff bronght an action on the case against the
Jourer & N. I. R. R. Co., obviously upon the precedent of Conger’s case
15 Il 366. The declaration recites the substance of the deed, alleges
that the condition of building the fence was an essential part of the con-
sideration, avers the neglect of the defendants to fulfill that condition,
and claims the killing and injuring the sheep as damages accruing from
such neglect. It studiously avoids alleging, as the Court will notice,
that the train belonged to or was operated by defendants, or that it was
negligently managed on the occasion. The cause of action assigned is
simply and distinctly the breach of defendants duty to build the fence,
by means whereof the plaintift’s sheep were left at liberty to stray upon

L.
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the track and become exposed to injury. Plea gen. issue.  Verdict

$231-50.
The points

taken by the appellants, to which all the exceptions in the

record will found referrible, are these

Flirst.

Second,

Third.

! Fourth.

That, admitting for the sake of argument a technical cause
of action, yet the want of the fence was not shown to be
the proxzimate and responsible cause of the special damage
for which suit was brought and the verdict given.

That his legitimate damages for the breach would have
been the loss of the use ot his land for its natural or cus-
tomary purposes either of agriculture or pasturage; the
cost of making the fence, if he had built it himself ; or, if
the keeping of sheep had been a part of his regular busi-
ness on the farm at the time, an indemnity for the extra
care and attention necessarily impose:d upon him by such
defect in his enclosure against the railroad; or, if reason-
ably anticipating that during the season the Co. would
build the fence, he. had prepared the ground for a crop or
actually cultivatel it, the consequant dam 1223 whatever
they might have been, as in Ward’s case, 16 1ll. 5292.—
These were the only damages contem plated by the parties.
The Court cannot presume, that until the fenzce should be
built (for whichno definite tims was fixed,) the dsfendants
agreed to stand paymaster for any and all losses, whether
resulting from plaintiff’s own negligence, or otherwise.

Inasmuch as the original contract was made with a corpor-
ation called at the time the Oswrao & INpiaxa Praxkrosn
Coxpany, while the breach was alleged to have been com-
mitted by the Jorter & Norruery Inprana RarLroan Co,;
and as the identity of a corporation is prima Jfacie mani-
fested by its corporate name only, the plaintiff should have
positively averred and proved, either that the two names
applied to the same corporation, by force of some statute
to that effect ; or, if one was the successor of the other,
then that it was chargeable with the contracts of its prede-
cessor, particularly reciting by what train of proceed.
ings such liability had been created.

The want of certain forty rods of fence on the south side
of the railroad across the tract conveyed being alleged as
the effective cause of injury, and as it could only have been
such cause upon the supposition that, in case it had been
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built, it would have formed an adequate enclosure against
the railroad, the plaintiff should have established that fact.
No such proof was given, but the record will show evidence
directly to the contrary.

IFifth.  Some proof should have been adduced reasonably tending
to show that the sheep got upon the road at some point
over the line which Jones’ grantees were boand to fence,
and not elsewhere.  We believe the Court will find no
such proof.

Sizth.  The action being for breach of duty assigned upon the
condition in the Deed, no evidence of negotiations or parol
agreements prior to the execution of the deed, in which
that matter was finally embodied, should have been
received,

To clear the record of all matters not involved in controversy, we ad-
mit, in the outset, that although the special damage laid in the declara-
tion had not been sufficiently proved or was not legally recoverable,
yet, if we were liable at all, the plaintiff would have bien entitled at
Teast to nominal damages, aecmdnm to the snggestion of this Court in

the case ot Conger »s. C. & R. L. R. R. Co, 15 I]_[.’ 367.
A I.

WE HOLD TIAT THE INJURY WAS NOT THE ])Il ECT. AND' PROXIMATE CONSE-
QUENCE OF THE BREACII ALLEGED.

The relation of cause and effect did not exist between them, according
to the legal rules of responsibility. The immediate physical .ment of the
injury of course Was the engine—managed, as the Court by the evidence
must infer, with all due care, and, as was clearly proved by the ser-
vants of another Corpomtlon. The theory of the plf’s case was, that,
nevertheless, by reason of our fault in not building the fence the qheep
were permitted to come upon the track and place Themselves in a condi-
tion to be exposed to dahger; and hence that we were liable for the
consequences at all events. But we contend,

1. That, in cansing this state of things, the grossest imprudence and
recklessness on the part of the plaintift “concurred with the fault of the
defendants. The breach of the condition to fence, we may admit, was
the primary and remote canse ; but the keeping lns aheep before any
fence was actudllv built, unwatched and untended, in the immediate vi-
cinity of the railroal and on around contiguous and open to it, and open
and cf)'xtmmmq to a hm.lwav leading to it, was the provimate an«l divect

-cause of the exposure. See Plerce on Railroads, p. 277, cases cited in

note (B). Because the defendants were bound to build him a fence
within a reasonable time, was no reason why he should be exempt
from the plain social (hx‘rv of proper care and prudence in the preserva-
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tion of his property so long as the fence remained unbuilt—especially
as the law would have liberally paid him for the practice of those
virtues. The question whether he did exercise due care and prudence
under the circumstances is not, we suppose, to be’ discussed with any side

lance at any words written down in any deed in anybody’s pigeon hole.
f the defendants failed in their duty to him, they were responsible for
the damage; and that damage was the loss of such uses of his land as a
careful and prudent man could only safely put it to when protected
by a fence. We know of no sensible definition of care and prudence
that makes these qualitiss depend upon anything else than the existing
Jacts of the case of which they are predicated—no matter how or by
whose fault those facts are caused. If one party is in a position of wron
towards another, there is no principle of morals or of law which allows
the party wronged, by a course of ingenions and elaborate negligence, to
make that wrong yield the greatest possible extent of mischief to him-
self or property. In this case, the same sound moralit y which bound the
defendants below to pay damage for not doing what they had agreed to
do bound the plaintiff also on his part, although the suffering party, to
act as a careful, discreet and reasonable man, so long as the grievance
continued.  While so acting, the law would have abundantly protected
him in every right and recompensed him for every injury.

That he was guilty of such arass negligence, we think shown by the
plaintiff’s evidence beyond all doubt. The testimony of Stevens and
Newkirk (see Record, pages 28, 20, 30, 31, 32.) shows that the ground
of the plaintiff over which the sheep ranged was contiguous to the rail
road on the south side; that it was and had been entirely uninclosed ;
that the plaintiff’s barn was from 15 to 20 rods distant from the railroad
on a sort of bluff; that at night the sheep were in the habit of laying
around the barn; that there was grass in the bottom on both sides of
the railroad embankment: and that, as must have been well known to
plff’s servants, they were in the habit d uring the night of going on to
the track to lay down, it being high and dry and an inviting resort for
them. He knew the facts, the condition of his grounds; the instinets
aad habits of his sheep. e knew, that without a fence they were ex-
posed to great hazard ; and it was from this very knowledge, and with a
view, as was contended, to this very danger, that he had required the
condition in the deed to he inserted. 1f this be. managing a flock of
sheep with common care and prudence, we shall despair of ever know-
ing a case of negligence. No doubt, the sheep were lawfully depasturing
on his own land. But how does this affeet the question ?  The exercise
of a lawful right upon a man’s own premises does not, we apprehend, ex-
empt him from the obligation to exercise it with such care and prudence
as the surronnding cireumstances call for at the time, Notwithstanding
the contract, the moment his sheep crossed his line and went upon the
land of the defendants, they were there without positive lawful right,
as this Court has repeatedly determined, though not committing an ae-
tionable trespass according to the rule adopted in Illinois. The violation
of the plff’s right in not building the fence may have induced or facili-
tated the violation of the defendants’ rights by the trespass of his sheep,
and would have effectually precluded them from making any complaint
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in any event. But they were nevertheless both legal 3w1‘ongs, in a tech-
nieal view, of their mutunal relations as adjacent land owners.
See €. & M. R. R. Ca.,vs. Patchin, 16 IIL, 201,

, . Pierce on R. R., p. 328-9, note (];), 330, note (1), ) S T g

Nor can it be said that the construction of the fence was in any sende
a condition precedent to the right of running trains upon the the road.
The deed, it. will he ebserved, was not simply of the rjght.of way, but'of
the fee simple in the land. ,From the phraseology ofithe dedd, it is man-
ifest that the vesting of the title was not designed to be made dependent
upon the fulfillment of the condition. Tt only  went to a part of the
consideration—it was ipdefinite in respect to time, of performance—it
must have been fareseen that fencing stuff could pat be delivered along
the line until the track was completed, or at least in. yanning order, for
constraetion trains, the frequent trinsit of which.wonld be equally dan-
gergns to plaintift’s sheep with any other—and the condition wa§, more-
aver, eontinuing and perpetual in its character. . It no dojbt involved a
duty upon the graptees inherent in_the grant} but for 3 breach of that
duty the grantor plainty relied upon his 8ction. for damages,. , L

It #iay be said, that althowgh the triin whieh ‘cansed the Ti:{j"i:i Y way

the property of another ngpzing}f; yet the deféfifinty Were Tiable ¥or
their acts; that béing s6 Tiable, the state of the dase is dwentially ‘the
same, for all purposes, as if it had heen a train of the defendantss %ind
that the relations of duty between the plaintiff and, deféidants, under
the contract, were such as to cast upon the latter the burthen of proving
affirmatively that the train was iidnaged with proper skill' ahd prudence.

We may, for the Sike of f:l;!‘t‘filinéf:{f_- concede that thetiwo first ‘proiﬁfo-
T PR T O R B SR T AN TR e
sitions are true’ and consider the Guestion precisely as if the tﬁlm-had
belonged to the defendants, We may then well insist |, that, eVen if the
naked fact of the happening of the injury were prima facie evidenge of
negligence, and devolved upon us the onus of rebutting that presumnip-
tion, the plif’s own witnesses have effectually done that for us. "The de-
cident oceurred n the mernirig just before doylight, ‘(sge Stevens! Tasti-
mony, Ree. p.29,) and “a‘prolong-d whistling,” which awoke the withess,
appears to have been giveil, to scare .the sheep from the track. As
suredly, upon the advancement of such evidence on the part Of the plff,,
meaker as it would be in a contesfed case, 1t ¢Annot De Said the defend-
ants were éalled njon toshoy thaf.they were het giilty of ﬁéﬁﬁ}g‘éﬁ}q‘e’g:—r
Iileed, .as will be manifest from glanding through ‘the ;re@ﬁ, ‘the pIE
1 his fudiously avoided alleging, and in ‘makmg ‘out his
case did not seriously urge that, so farras the management of the train
was concerned, there was any bldme whatever. ‘Additional foree is

iven to this View by the fact, that the engineer and hands in charge of

the train were not in the employment of the defendants; that the road
for the time being was used by ‘two companies, the Michigan Central and
Chicago & Mississippi; and the plff’s proof left it doubtful which com-
pany did the damage. The defendants, therefore, were not in a eondi-
tion to be called on for a history of the transaction. - :

But, as a question of law, is the position tenable? Let us grant that
the plff, under the circumstances, was not bound to exercise extraordi-
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nary care ; and this for the reason, that the defendants at the time were
owing him a duty by contract which they were neglecting to perform.
Yet, was he not meantime bound to use ordinary care—reasonable pre-
cautions against danger? The decision of this Court in the case of the
Aurora Branch R. R. Co. vs. Grimes]{ 13 Ill, 585, seems conclusive
upon the point. The defendants had violated their contract, and were
undoubtedly liable for the consequent damages. But, nevertheless, in
running their trains they were in the exercise of their lawful rights upon
their own exclusive premises; and thé lawfulness of their acts certainly
was not and could not be affected by the fact that they owed damages to
A, B or C, for breach of divers special contracts not touching the right
of way. The sheep were not perhaps actionable trespassers upon the
track ; but when the locomotive sounded its “prolonged” notice to quit,
we think, as a matter of law, they should have quit.

The general rule seems to be that the plaintiff nrust be, and must show
himself to be, free from any negligence which contributes tothe damage ;
and even where on the occasion of the injury the plaintiff is in a position
of right and the defendant in a position of wrong, yet if in presenting his
case the evidence clearly discloses the want of ordinary care and pru-
dence, he cannot recover. In analyzing the agencies which caused the
final result, the Court finds that he himself was an agent; and it does
not help his case to say that the defendants’ fault preceded his. The
damages cannot all be imputed to the defendants, and they cannot be
apportioned. S

2. But without regard to the question of the plff’s negligence,-we
think the injury cannot be recognized as the proximate and direct result
of the breach of duty alleged. It is no doubt amongst the nicest ques-
tions which courts have to consider, whether, where ane fact is followed
by another fact, as a sequence, the legal relation of cause and effect ex-
ists between them. And in looking at the authorities, we believe this
distinetion will be found prominent throughout: where the fault of the
defendant is some positive wrongful act, wilfully committed, not a mere
negligent omission to perform a duty arising ez contractu, and is unac-
companied with very gross negligence on the part of the plaintiff him-
self, there courts have been inclined to hold the wrong doer to the widest
range of responsibility, and to make him answer even for the indirect
and remote consequences of his conduct. But, on the contrary, in cases
of mere neglect to perform an agreement, not involving fraud or moral
turpitude, they have uniformly restrained themselves by the strict rule,
that the defendant shall only respond for such damages as were mani-
festly contemplated by the parties in making the contract, referring to
its language, subject matter and circumstances ; or such as were the direct
results of the alleged non-feasance; excluding from the estimate such as
the aggrieved party at small cost and by easy precautions might have pre-
vented or stopped, and such (sometimes called speculative damages) as
were accidentally occasioned by the state of his own particular affairs at

the time.
Sedgwiek on Damages, 57 to 95, passim. Clark vs. Brown, 18 Wend., 228.

Y

Loker vs. Damon, 17 Pick., p. 284. Flower vs. Adam, 2 Taunt., 314.
Blanchard vs. Elg, 21 Wend., 461. 3 Greenleaf Rep., 51-5--6.
16 11l 527—C. & R. 1. R. R. vs. Ward.
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For a very philosophical discussion of this subject we refer to the opin-
ion of Senator Tracy in the case of Clark vs. Brown, above cited. The
leading features of that case will be found strikingly similar to this. A
and B were adjacent farmers. A was bound to keep up one half and B
the other half of the partition fence. B failed to make his half. Thro’
this opening A’s cattle got into B's field, ate of unripe corn, and died
from the effects. A sought to recover of B the value of his cattle. The
Supreme Court decided the damages too remote, and the Court of Er-
rors affirmed the decision.

In Loker vs. Damon, cited above, the facts were that the defendant
had broken down the plff’s fence in the fall. Plaintiff did not repair it
till the following May. In consequence, cattle got in and spoiled his
crop. He sued, and the Supreme Court of Massachusetts pronounced
the damages too remote. It is needless to multiply authorities. To say
that the appellants are liable in the case at bar, it seems to us, would be
virtually repealing the maxim that “every sequence is not a consequence.”
All the sound and reasonable limits of responsibility which it is for the
wisdom and prudence of Courts to maintain would be broken down.—
Suppose A, a banker, should contract.with B, a manufacturer, to deliver
him a fire-proof safe in a given period. B fails to fulfill. A’s money and
papers in the meantime are destroyed by fire, with or without his own
fault. He sues B for the loss. Could such a suit be sustained “—and
yet why not, if this can be?

Again, it was for the plaintiff at least to present evidence from which
it would be probable that, if the fence had been built, the injury would
not have happened. But, to do this, he requires the Court to piece out
his case with a series of suppositions: First, that if the fence had been
built, he would have used the ground as a sheep pasture; second, that
he would have made an enclosure of it by fencing up to it on the east
and west sides, without which it is obvious the railroad fence would have
been unavailing.

For the above reasons, we say that the verdict, being for the special
damage claimed, was clearly against law and evidence, and should have
been set aside.

IX.

Nothing need be said upon the second point, but that no evidence was
adduced by the plaintiff to show any other than the special damage set
out in the declaration. Hence, conceding his technical cause of action,
he was only entitled to nominal damages.

IXTX.

'The suit was brought, evidently, upon the precedent of Conger’s case,
15 111, 366. It was in case for breach of duty, and that duty was
alleged to have arisen from the fact that the plamtiff had executed to
the defendants a deed in consideration of a covenant to fence, and had
accepted and enjoyed the benefits of such conveyance. The action,
therefore, was essentially based upon the terms of the deed. The deed
was made to the Oswrco axp Inprawa Prank Roap Company. The



2.4

i L) //( =

G217

Ly J".l/,,

8

suit was brought against the Jorrer Axp Norraery Inp1axa Ram Roap
Coxraxy. The declaration sets forth that the defendants, under the
name of the O. & L P. R. Co. received the deed in question, without,
however, in positive terms, averring that they were identical, or under-
taking to show how the change of name occurred.

It will of course be agreed, that in every case when a plaintiff seeks to
recover for a breach of duty, he must aver and prove that the duty
charged rested upon the defendant in the suit. In a case hinging on a
written instrument, where the name of the defendant is identical with
that of the party in the instrument, the law, as a general rule, will pre-
sume identity, and will require no affirmative proof, until a suspicion is
raised from the other side. But when the names are totally different,
this ground of presumption fails even in the case of natural persons,
much more in the case of corporations, which, having no physical attri-
tributes, can only be recognized by their corporate appellations.

Assuming the declaration to be sufficient in point of form, there are
but two questions: First, was it enough to aver, without proof, that
they were identical ; second, was the identity proved, or attempted to be
proved ! The mere averment of identity could not have been enough,
unless made so, under the rulesof pleading, by the form of our plea, the
general issue. But can it be said that this was an admission of 1dentity?
Our plea puts ¢/l the plaintiff’s substantive allegations in issue, and
amongst them the allegation that the defendants were ever chargeable
with the duty for the breach of which the suit was brought. It obyi-
viously was not a matter for a plea in abatement, as no misnomer was or
could be pretended; and as obviously did not come within the operation
of our Practice act dispensing with proof of the execution of written in-
struments unless denied under oath. The deed was not sef out in the
declaration—it was not an instrument alleged to have been executed by
the defendants—and the action was not brought upon the deed in the
sense of the statute. In fact the plff, notwithstanding our opposition,
undertook, after introducing the deed and condition, to rally back on
certain verbal promises of Gov. Matteson made in the spring of 1853.

There was no evidence whatever produced upon the trial, showing or
tending to show this identity. The not attempting it was probably an
an oversight; butif the attempt had been made it must have failed. If
it be proper here to allude to a matter of public notoriety, not in the
record, the truth was, they were nof the same corporation with the name
ehanged by the Legislature, as has often been done; but a new corpora-
tion had been formed, by the consolidation, under special and complex
arrangements, of two original corporations—one in Indiana and one in
Illineis—Dby virtue of corresponding laws of the two States enacted for
the purpose. Soval bl

By looking at the record it will be seen, that the only evidence tend-
ing to show identity was that of Matteson and Elwoed, (see Rec., pages
33-4-5,) to the effect that the road was in the possession of the defend-
ants for some time (how long does not appear) prior to the 4th day of
June, 1885, when by some arrangement it was handed over to the
Michigan Central Co. to operate. The presumption against identity
from the entire dissimilarity of name—the only means by which corpo-
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rations cam be legally distinguished—could not be overcome by any
presumptions in favor of identity from the mere fact of the possession,
use and control of the same road. The leasing of railroads by one com-
pany to another has become a common arrangement. Indeed this very
case, as will be observed, diselosed an instance of it.

For these reasons, we contend that the Judge erred in not sustaining
the motion to exclude from the consideration of the jury the evidence
relating to the deed from Jones to the Oswego & Indiana Pland Road
Company ; and in refusing the second instruction asked by defts. below.

The question as to the propriety of the first instruction asked by defts.
is unimportant, as the recovery was not pressed upon the ground of care-
lessness or negligence in the management of the train. The record
shows that there was no evidence whatever, positive or circumstancial,

as to the particulars of the accident.
: Illinois C. R. R. Company vs. Ready 17 Ill. 580.

IvVv.

The absence of forty rods of fence along the South side of the rail
road, aeross the tract of land conveyed is assigned in the declaration as
the efficient cause of the particular injury complained of. Whether it
was or was not such cause depends upon the question, whether f built
it would, according to the state of facts then existing, have been likely
to shut off the plff’s sheep from access to the railroad. A fence is only,
useful as an inclosure, and a detached piece of grownd would not havef” - <«
served the purpose of an inclosure. This consideration does not, we ad-
mit, affect the plaintiff’s technical cause of action; but, when he under-
takes to show, that this breach of agreement was the actual cause of cer-
tain alleged special damage, something more is required. He must es-
tablish the practical relation of cause and effect between the breach and
damage. So far from this, he freely showed by his own witnesses on the
trial that his land contiguous to the railroad was and had been entirely
open and unenclosed on all sides, so that in the language of the witness

'ohnson, (see Rec. p. 30,) “there was no difficulty in getting on to the
“track any where, either above or below the place where they got on.”
It was also shown, that a public road led from the barn around which
the sheep congregated at night to the railroad, unfenced on the side next’
to the barn, and crossing the railroad but a few rods East of the Kast
line of plaintiff’s land.

‘It may be answered, that if the Company had built the fence in ques-
tion the plaintiff would probably have eompleted the enclosure. Per-
haps if it had been shown, that previously to the construction of the
railroad, the territory in question had been customarily enclosed, or even
if proof had been offered of his plans and preparations to that end, at
the time of the injury, this difficulty might have been relieved. But in
the entire absence of proof npon the subject, it is taxing the grace and
pﬁwirs of fancy of the Court too heavily to ask that it should presume
all this. .

For these reasons we think the Court erred in refusing the second
clause of the Defendant’s seventh instruction.
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V.

There was no proof showing that the sheep came on the track at any
point in the line of forty rods which the defendants were required to
fence. An eye-witness to the fact, of course, was not to be expected ;
but there should have been some circumstancial evidence to the point
produced. The place where and position in which the sheep were found
after the accident afforded no indications whatever as to where or from
what direction they got on the track. Stevens, it is true, swears that the
most direct course was from the barn down across the bottom. But he
did not state, that he had ever seen them take that course or had ever
heard of their taking it. He states all that was stated on the point, and
the little he states is the merest conjecture. The whole evidence indeed
demonstrates indisputably that the road was easily accessible at all points
from the usual range and resorts of the plaintiff’s sheep. And perhaps
we may be pardoned for adding iu conclusion, that against any other de-
fendant than a railroad Company, no lawyer upon such proof would have
dared hope for a verdict.

For these reasons, we contend that the finding was palpably against
evidence, and a new trial should have been granted.

And in thus assailing the verdict, as against evidence, we are not un-
mindful of the often repeated and emphatic language of this Court in
regard to disturbing the conclusions to which Juries have arrived upon
contested questions of fact. The substance of the evidence is fairly and
fully in the record, and we confidently refer to it to show that not even
a serious attempt was made to sustain these essential parts of the plff’s
case, which we have had under discussion.

VI.

. We believe that the mere statement of the sizth proposition, to which
the Court are referred, will be sufficient without discussion.

The declaration did not set out the condition in the deed, nor express-
ly and specifically set up the duty arising from it. But it recited the
fact, that such a deed had been executed ; and that the erection of the
fence in question was a part of the consideration therefor. On the trial
the deed was the first piece of evidence introduced by the plaintiff. That
deed, when introduced, showed on its face the condition, that the gran-
tees should build the fence proposed. We contended, that by legal pre-
sumption the entire contract of the parties touching that subject matter
was reduced to and embodied in the deed by which the arrangement
was finally consummated ; and that] all evidence of prior verbal agree-
ments to pay damages was inadmissible.

The tenth instruction, which was given by the Court, it is true covered
the point; and it is also true that the testimony of Jones was flatly con-
tradicted by Matteson and Bowen. But the evidence was admitted by
the Court and in a case of this character was likely to have and did have,
an injurious effect upon the defendants, notwithstanding its contradiction
and the caution finally given by the Court. The Court will observe that
the cause of action occurred prior to the going into operation of the law
of 1855, relating to the subject of fencing railroads.

PARKS & ELWOOD, for Appellants.
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No error is shown in the Circuit Court overruling the motion
at the close of the evidence, to exclude the deed given in evidence;
or in overruling the motion for a new trial.

1st. This Court cannot review the rulings in those particulars,
becaunse the bill of exceptions does not state that the whole of the
evidence is included therein.

At the commencement of the statement of evidence, the pleader
uses the following language: “ Upon the trial the following is the
substance of all the evidence introduced upon the part of the plamn-
tiff. (See Rec. Page )

At the close of the evidence, is the following statement: (and
there is no other.)

“The foregoing is the substance of the defendant’s evidence.”
(See Rec. Page 2

Now, it is insisted that the last statement does not with certainty
impart a statement of #he whole of the defendant’s evidence. It is
vague, and leaves a doubt on the mind.

In Rogers vs. Hall, 3 Scam., 6, the Court say: “It is apparent
that the bill of exceptions is not to be considered as a writing
of the judge, but is to be esteemed as a pleading of the party alleg-
ing the exception; and if liable to the charge of ambiguity, uncer-
tainty, or omission, it ought, like any other pleading, to be con-
strued most strongly against the party who prepared it.”

In Rowan vs. Dosh, 4 Scam., 460, the court say : “the bill must
state that the whole of the evidence is included in the bill.”

It is therefore insisted that any inquiry into the propriety of the
rulings aforesaid, is wholly unnecessary.

2. The rule is, that if there is any evidence tending to prove a
particular point, however slight, the finding of the jury is conclu-
sive.  For a very strong case on that point, see Morse vs. Bogert
1 Comstock, 377.
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Now the evidence of Joel A. Matteson, and Nelson D. Elwood,
as set out, tends to show that the defendants were the owners of
Railroad in guestion, and making a disposition of it as such to the
Michigan Central Co. (See Rec. Page  .) Mr.Elwood says that
the transfer of the Road from the defendant to the Michigan Cen-
tral R. R. Company, was consummated and took effect on the 4th
day of June, 1855. (Rec. Page .) From such evidence the jury
might infer, without explanation, that the defendants were the
same Corporation which received and accepted the deed given in
evidence by the name of the Oswego & Indiana Plank Road Com-
pany, which is the fact.

Angel & Ames on Corporations, page 584, in treating upon the
subject of Corporations, making or receiving deeds in a name dif-
ferent from that in which the suit is brought, say thus: Mr. Kyd
lays it down that where a deed is made to a Corporation, by a
name varying from the true name, the plaintiffs may sue in their
true name, and in the declaration aver, that the defendant madz the
deed to them by the name mentioned in the deed” So if a deed be
made by a Corporation, by a name different from the true name,
the plaintiff may sue them by their true name, and aver, that, by
the name mentioned in the deed, they made such a deed to him.”
And farther, “ Mr. Kyd feels no hesitation in saying, that <n all
cases where, by express averment, or by the finding of the jury,
it is made apparent that the Corporation sued is the same that
made the deed, whether the name in the deed be the same in
effect or not with the name of the incorporation, or whether the
difference between them he seeming or real, that judgment ought
to be given in favor of the deed.”

II.

All that remains of this case is upon the instructions. Those
given for the plaintiff below were not excepted to. (See Ree.
page ) And the first, second, and fifth, are the only ones
refused on the part of defendants below.

The first instruction asked for and refused on the part of defen-
dants assumes that if the defendants did, in fact, accept the deed
given in evidence, yet if the sheep in question were killed or in-
jured by trains of the Michigan Central R. R. Co., or of the Chica-
go & Mississsippi R. R. Co,, the lessees of defendants, and were
killed, dze. without the authority &e. of defendants, the defendants
are not liable.

This instruction cannot be the law. The gist of this action isthe
breach of the duty arising from the acceptance of the deed in ques-
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tion, and consequent injury to plaintif’s property by reason there-
of. (See 15 11l R. 366.) And it is simply absurd to say that
by leasing the road to another Company, the defendants could,
without the plaintiff’s assent, be discharged from obligations aris-
ing from a deed between them and plaintiff.  Such a doctrine is
not to be found in any respectable authority.

2nd. The second instruetion refused on the part of defendants,
is, in substance, as follows: “If no evidence has been produced by
the plaintiff satisfying the jury that the defendants dc. are the
same identical Corporation with the Oswego & Indiana Plank
Road Co., which made the contract Jor which the Plaintiff sues,
then the plaintiff has failed to sustain his declaration and the law
is for the defendants.”

The defendants’ counsel, instead of leaving it to the jury to de-
termine whether the defendants, by the name of the Oswego &
Indiana Plank Roead Co., accepted the deed, and undertook to
make the fence in question, plainly assumes that the Plank Road
Co. made the contract for which the plaintiff sues ; thus precluding
the jury from passing upon the fact of the defendant’s contracting
under another name. For this reason the Court below was correct
in refusing the second instruction on the part of the defendant.

3rd. The fifth instruetion was not pertinent to the issue. The
action is not founded upon the negligence of defendant’s servants
in managing the trains upon the road. If the instruction was per-
tinent, it lacks one element at least, to make it correct law, which
is,whether the plaintiff’s want of due care contributed to the injury
complained of.  Suppose the plaintiff failed to exereise due and
proper care relative to the sheep in question, unless his carelessness
caused, or contributed to the injury for which the suit is brought,
how could that furnish an exeuse for the defendants ¢

There is a quotation from the case of Kinnard vs. Burton 12,
Shepley 39, made by Mr. Justice Caton in the 13 111, 588, directly
in point. “An examination of all the cases leads to the conclusion
that the correct rule is, that if the party, by want of ordinary
care, contributed to produce the injury, he will not be entitled to
recover. But if he did not exercise ordinary care, and yet did not

by the want of it contribute to produce the injury, he will be enti-
tled to recover.”
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But it is objected by the plaintiff in error, that the damage
sustained by defendant in error, was not such direct consequence

of the breach of duty charged as would sustain the action. This
objection is untenable.

Broom’s Com. on the Com. Law, page 670, and cases there
cited. Farocett vs. The York & North Midland R. C. 71 E. C.
L. Reps 610. In Rickets vs. E. & W. J. Docks e. Railway. The
action was case for not building a fence, and plaintiff’s sheep
escaping upon the road where they were killed. The sheep, it
appeared, escaped from the plaintiffs premises into, and were
trespassers upon the lot adjoining the railroad, and for that reason
the judgment was for the defendants, but it was conceded that if
they had been on the premises adjoining, by the right of the plain-
tiff, and from thence gone upon the railroad for the want of fence,
the action counld have been sustained. %78 E. C. L. Reps. 213.

W. K. M’ALLISTER,
Attorney for Appellee,
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SUPREME COURT. Appeal from Will.

JOLIET & NORTHERN INDIANA .
RAIL ROAD COMPANY,  Appellants, Points and argument for Appellants,

vs. Defendants below.
ROBERT JONES, Appellee.

By the record it will be seen, that the essential facts of the case are
as follows:

The Oswego and Indiana Plank Road Company, a corporation author-
ized by its charter to build a railroad or a plank road on the whole or
any portion of its line, having decided to construct a railroad from Joliet
to a given point on the Indiana State Line, purchased from Jones, the
plaintiff below, a piece of land in the N. E. corner of Sec. 14, T. 35 N,
R. 10 E., in Will County, containing about eight acres. On the 13th of
October, 1853, Jones excented to that Company a deed in fee simple of
this tract: this deed contained a clanse which was called a covenant,
though not technically such, that the grantees should build a good and
sufficient fence along the south side of their railroad, across the tract in
question.

The railroad was completed in June, 1855, and on the 4th of that
month, when as appears by the proof, it was in the hands of the Joliet
& Northern Indiana R. R. Co. was by that Company transferred to the
Michigan Central R. R. Co., but by what particular form of proceeding
does not appear.  Immediately after this transfer, the last named Com-
pany commenced running trains over the road. The J. & N. L. R. R. Co,,
as it appears, never owned any rolling stock or operated the road. On
the 24th day of June, and twenty days after the Michigan Central Co.
had commenced business on the road, some twenty-five or thirty sheep
belonging to the plaintiff were early in the morning killed by a train,
and several others more or less injured. No eye-witness was called by
the plaintiff’ below, and none of the particular circumstances disclosed
at the trial. The fence was not built at the time of the accident.

For this injury the plaintiff brought an action on the case against the
Jourer & N. I. R. R. Co., obviously upon the precedent of Conger’s case
15 Il 365. The declaration recites the substance of the deed, alleges
that the condition of building the fence was an essential part of the con-
sideration, avers the neglect of the defendants to fulfill that condition,
and claims the Killing and injuring the sheep as damages aceruing from
sach neglect. It studiously avoids alleging, as the Court will notice,
that the train belonged to or was operated by defendants, or that it was
negligently managed cn the occasion. The cause of action assigned is
simply and distinctly the breach of defendants duty to build the fence,
by means whereof the plaintiff’s sheep were left at liberty to stray upon



the track and become exposed to injury. Plea gen. issue. Verdict

$231-50.
The points

taken by the appellants, to which all the exceptionsin the

record WilI/:found referrible, are these:

First.

Second.

Third.

Fourth.

That, admitting for the sake of argument a technical cause
of action, yet the want of the fence was not shown to be
the proximate and responsible cause of the special damage
for which suit was brought and the verdict given.

That his legitimate damages for the breach would have
been the loss of the use ot his land for its natural or cus-
tomary purposes either of agriculture or pasturage ; the
cost of making the fence, if he had built it himself; or, if
the keeping of sheep had been a part of his regular busi-
ness on the farm at the time, an indemnity for the extra
care and attention necessarily imposed upon him by such
defect in his enclosure against the railroad; or, if reason-
ably anticipating that during the season the Co. would
build the feace, he had prepared the ground for a crop or
actually cultivatel it, the consequent damag s, whatever
they might have been, as in Ward’s case, 16 I1l, 522.—
These were the only damages contemplated by the parties.
The Court cannot presume, that until the fence should be
built (for whichno defiaite tim2 was fixed,) the dsfendants
agreed to stand paymaster for any and all losses, whether
resulting from plaintiff’s own negligence, or otherwise.

Inasmuch as the original contract was made with a corpor-
ation called at the time the Oswreo & Inpiava Praxkroan
Coxpany, while the breach was alleged to have been com-
mitted by the Jorrer & Norruery Inprana Ramroan Co.;
and as the identity of a corporation is prima facie mani-
fested by its corporate name only, the plaintiff should have
positively averred and proved, either that the two names
applied to the same corporation, by force of some statute
to that effect ; or, if one was the successor of the other,
then that it was chargeable with the contracts of its prede-
cessor, particularly reciting by what train of proceed.
ings such liability had been created.

The want of certain forty rods of fence on the south side
of the railroad across the tract conveyed being alleged as
the effective cause of injury, and as it could only have heen
such cause upon the supposition that, in case it had been
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built, it would have formed an adequate enclosure against
the railroad, the plaintiff should have established that fact.
No such proof was given, but the record will show evidence
directly to the contrary. v

Fifth. Some proof should have been adduced reasonably tending
to show that the sheep got upon the road at some point
over the line which Jones’ grantees . were bound to fence,
and not elsewhere. We believe the Court will find no
such proof.

Sixth. The action being for breach of duty assigned upon the
condition in the Deed, no evidence of negotiations or parol
agreements prior to the execution of the deed, in which

that matter was finally embodied, should have been
received.

To clear the record of all matters not involved in controversy, we ad-
mit, in the ountset, that althdugh the special damage laid in the declara-
tion had not been sufficiently proved or was not legally recoverable,
yet, if we were liable at all, the plaintiff would have heen entitled at
least to nominal damages, aecording to the suggestion of this Court in

the case ot Conger vs. C. & R. L. R.R. Co,, 15 II1., 367.
.

WE HOLD THAT THE INJURY WAS NOT FHE DIRECT AND PROXIMATE CONSE-
QUENCE OF THE BREACH ALLEGED.

The relation of cause and effect did not exist between them, according
to the legal rules of responsibility. The immediate physical agent of the
injury of course was the engine—managed, asthe Court by the evidence
must infer, with all due care, and, as was clearly proved, by the ser-
vants of another Corperation. The theory of the plff’s case was, that,
nevertheless, by reason of our fault in not building the fence the sheep
were permitted to come upon the track and place themselves in a condi-
tion to be exposed to danger; and hence that we were liable for the
consequences at all events. But we contend,

1. That, in causing this state of things, the grossest imprudence and
recklessness on the part of the plaintiff concurred with the fanlt of the
defendants. The breach of the condition to fence, we may admit, was
the primary and remote cause ; but the keeping his sheep, before any
fence was actually built, unwatched and untended, in the immediate vi-
cinity of the railroad and on ground contignous and open to it, and open
and eontiguous to a highway leading to it, was the prozimate and direct
cause of the exposure. See Pierce on Railroads, p. 277, cases cited in
note (1). Because the defendants were bound to build him a fence
within a reasonable time, was no reason why he should be exempt
from the plain social duty of proper care and prudence in the preserva-
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tion of his property so long as the fence remained unbuilt—especially
as the law_would have liberally paid him for the practice of those
virbues. The question whether he did exercise due care and prudence
under the circumstances is not, we suppose, to be discussed with any side
glance at any words written down in any deed in anybody’s pigeon hole.
If the defendants failed in their duty to him, they were responsible for
the damage ; and that damage was the loss of such uses of his land as :
careful and prudent man could only safely put it to when protected
by a fence. We know of no sensible definition of care and prudence
that makes these qualitiss depend upon anything else than #- eristing

Jacts of the case of which they are predicated—no matter how or by
whose fault those facts are caused.  If one party is in a position of wron

towards another, there is no principle of morals or of law which allows
the party wronged, by a course of ingenions and elaborate negligence, to
make that wrong yield the greatest possible extent of mischief to him-
self or property. In this case, the same sound morality which bound the
defendants below to pay damage for not doing what they had agreed to
do bound the plaintiff also on his part, although the suffering party, to
act as a careful, discreet and reasonable man, so long as the grievance
continued.  While so acting, the law would have abundan tly protected
him in every right and recompensed him for every injury.

That he was guilty of such aross negligence, we think shown by the
plaintifi’s evidence beyond all doubt. The testimony of Stevens and
Newkirk (see Record, pages 28, 29, 80, 31, 32,) shows that the ground
of the plaintiff over which the sheep fanged was contiguous to the rail
road on the south side; that it was and had been entirely uninclosed ;
that the plaintiff’s barn was from 15 to 20 rods distant from the railroad
on a sort of bluff; that at night the sheep were in the habit of laying
around the barn; that there was grass in the bottom on both sides of
the railroad embankment; and that, as must have been well known to
plfi''s servants, they were in the habit during the night of going on to
the track to lay down, it being high and dry and an inviting resort for
them. He knew the facts, the condition of his grounds, the instinets
and habits of his sheep. He knew, that without a fence they were ex-
posed to great hazard ; and it was from this very knowledge, and with a
view, as was contended, to this very danger, that he had required the
condition in the deed to be inserted. If this be managing a flock of
sheep with common care and prudence, we shall despair of ever know-
ing a case of negligence. No doubt, the sheep were lawfully depasturing
on his own land. But how does this affect the question? ~The exercise
of a lawful right upon a man’s own premises does not, we apprehend, ex-
cmpt him from the obligation to exercise it with such care and prudence
as the surrounding circumstances call for at the time. Notwithstanding
the contract, the moment his sheep crossed his line and went upon the
land of the defendants, they were there without positive lawful right,
as this Court has repeatedly determined, though not committing an ac-
tionable trespass according to the rule adopted in Illinois. The violation
of the plft’s richt in not building the fence may have induced or facili-
tated the violation of the defendants’ rights by the trespass of his sheep,
and would have effectually precluded them from making any complaint
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in any event. But they were nevertheless both legal wrongs, in a tech-
nical view of their mutual relations as adjacent land owners.

See C. & M. R. R. Co. vs, Patchin, 16 I11,, 201.

Pierce on R. R., p. 328-9, note (1), 330, note (1).

Nor can it be said that the construction of the fence was in any sense

a condition precedent to the right of running trains upon the the road.
The deed, it will be observed, was not simply of the right of way, but of
the fee simple in the land. From the phraseology of the deed, it is man-
ifest that the vesting of the title was not designed to be made dependent
upon the fulfillment of the condition. It only went to a part of the
consideration—it was indefinite in respect to time of performance—it
must have been foreseen that fencing stuff could not be delivered along
the line until the track was completed, or at least in running order for
construction trains, the frequent transit of which would be equally dan-
gerous to plaintiff’s sheep with any other—and the condition wag, more-
over, continuing and perpetual in its character. It no doubt involved a
duty upon the grantees inherent in the grant; but for a breach of that
duty the grantor plainly relied upon his action for damages,

It may be said, that although the train which caused the injury was
the property of another Company, yet the defendants were liable for
their acts; that being so liable, the state of the case is essentially the
‘same, for all purposes, as if it had been a train of the defendants; and
that the relations of duty between the plaintiff and defendants, under
the contract, were such as to cast upon the latter the burthen of proving
affirmatively that the train was managed with proper skill and prudence,

‘We may, for the sake of argument, concede that the two first propo-
sitions are true ; and consider the question precisely as if the train had
belonged to the defendants. We may then well insist that, even i’ the
naked fact of the happening of the injury were prima facie evidence of
negligence, and devolved upon us the onus of rebutting that presuip-
tion, the plff’s own witnesses have effectually done that for us.  The ac-
cident occurred in the merning just before daylight, (see Stevens' testi-
mony, Ree. p.29,)and “a prolonged whistling,” which awoke the witness,
appears to have been given, to scare the sheep from the track. As-
suredly, upon the advancement of such evidence on the part of the plff
meager as it would be in a contested case, it cannot be said the defend-
ants were called upon toshow that they were not guilty of negligence.—
Indeed, as will be manifest from glancing throngh the rveeord, the plit,
in his declaration studiously avoided alleging, and in making ont Lis
case did not seriously urge that, so far as the management of the train
was concerned, there was any blame whatever. Additional foree is
given to this view by the fact, that the engineer and hands in charge of
the train were not in the employment of the defendants; that the road
for the time being was used by two companies, the Michigan Central and
Chicago & Mississippi; and the plff’s proof left it doubtful which com-
pany did the damage. The defendants, therefore, were not in 2 condi-
tion to be called on for a history of the transaction.

But, as a question of law, is the position tenable? Tt us grant that
the plff, under the circumstances, was not bound to exercise ewiraoidi-
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nary care ; and this for the reason, that the defendants at the time were
owing him a duty by contract which they were neglecting to perform.
Yet, was he not meantime bound to use ordinary care—reasonable pre-
cautions against danger? The decision of this Court in the case of the
Aurora Branch R. R. Co. vs. Grimes, 13 Iil, 585, secems conclusive
upon the point. The defendants had violated their contract, and were
undoubtedly liable for the consequent damages. But, nevertheless, in
running their trains they were in the exercise of their lawful rights upon
their own exclusive premises; and the lawfulness of their acts certainly
was not and could not be affected by the fact that they owed damages to
A, B or G, for breach of divers special contracts not touching the right
of way. The sheep were not perhaps actionable trespassers upon the
track; but when the locomotive sounded its “prolonged” notice to quit,
we think, ag a matter of law, they should have quit.

The general rule seems to be that the plaintiff nrust be, and must show
himself to be, free from any negligence which contributes to the damage ;
and even where on the occasion of the injury the plaintiff is in a position
of right and the defendant in a position of wrong, yetif in presenting his
case the evidence clearly discloses the want of ordinary care and pru-
dence, he cannot recover. In analyzing the agoncies which caused the
final result, the Court finds that he himself was an agent; and it does
not help his case to say that the defendants’ fault preceded his. The
damages cannot all be imputed to the defendants, and they cannot be
apportioned.

2. But without regard to the question of the plff’s negligence, we
think the injury cannot be recognized as the prowzimate and direct result
of the breach of duty alleged. It is no doubt amongst the nicest ques-
tions which courts have to consider, whether, where one fact is followed
by another fact, as a sequence, the legal relation of cause and effect ex-
ists between them. And in looking at the authorities, we believe this
distinction will be found prominent throughout: where the fault of the
defendant is some positive wrongful act, wilfully committed, not a mere
negligent omission to perform a duty arising ez contractu, and is unac-
companied with very gross negligence on the part of the plaintiff him-
self, there courts have been inclined to hold the wrong doer to the widest
range of responsibility, and to make him answer even for the indirect
and remote consequences of his conduct. But, on the contrary, in cases
of mere neglect to perform an agreement, not involving fraud or moral
turpitude, they have uniformly restrained themselves by the strict rule,
that the defendant shall only respond for such damages as were mani-
festly contemplated by the parties in making the contract, referring to
its language, subject matter and circumstances ; or such as were the direct
results of the alleged non-feasance; excluding from the estimate such as
the aggrieved party at small cost and by easy precautions might have pre-
vented or stopped, and such (sometimes called speculative damages) as
were accidentally occasioned by the state of his own particular affairs at

the time.
Sedgwick on Damages, 57 to 95, passim. Clark vs. Brown, 18 Wend., 228.
Loker vs. Damon, 17 Pick., p. 284, Flower vs. Adam, 2 Taunt., 314.
Blanchard vs. Ely, 21 Wend., 461, 3 Greenleaf Rep., 51-5-6.
16 1L, 527—C. & R. L. R. R. vs. Ward.
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For.a very philosophical discussion of this subject we refer to the epin-
ion of Senator Tracy in the case of Clark vs. Brown, above cited. The
leading features of that case will be found strikingly similar-to this. A
and B were adjacent farmers. A was bound to keep up one half and B
the other half of the partition fence. B failed to make his half. Thro’
this opening A’s cattle got into B’s field, ate of unripe corn, and died
from the effeets. A sought to recover of B the value of his cattle. The
‘Supreme Court decided the damages too remote, and the Court of Er-
rorg affirmed:the decision.

In ZLoker vs. Damon, cited above, the facts were that the defendant
had broken down the plff’s fence in the fall. Plaintiff did not repair it
till the following May. In consequence, eattle got in and spoiled his
crop. He sued, and the Supreme Court of Massachusetts pronouneed
the damages too remote. Tt is needless to multiply autherities. To say
that the appellants are liable in the case at bar, it seems to us, would be
virtually repealing the maxim that “every sequence is not a consequence.”
All the sound and reasonable limits of responsibility which it is for the
wisdom and prudence of Courts to maintain would be broken down.—
iSuppose A, a banker, should contract with B, a manufacturer, to deliver

thim-a fire-proof safe in a given period. B fails te fulfill. A’s money and

papers in the meantime are destroyed by fire, with or without his ewn
fault. He sues B for the loss. Could such a suit be sustained ?—and
yet why not, if this can be?

Again, it was for the plaintiff at least to present evidence from which
it would be probable that, if the fence had been built, the injury would
not have happened. But, to do this, he requires the Court to piece out
his case with a series of suppositions: First, that if the fence had been
built, he would have used the ground as a sheep pasture; second, that
‘he would have made an enclosure of it by.fencing up to it on the east

-and west gides, without which it is obvious therailroad fence would have
been unavailing.

For the above reasons, we say that the verdict, being for the-special
damage claimed, was clearly againstlaw and evidence, and should have
"heen set aside. et |

IX.
“Nothing need be said upon the second point, but that no evidence was
adduced by the plaintiff to show any other than the special damage set

out in the declaration. ‘Hence, conceding his technical canse .of .action,
‘he was only entitled to nominal damages.

XX K-

The suit was brought, evidently, upon the precedent of Conger’s case,
15 Ill, 366. It was in case for breach of duty, and that duty was
alleged to have arisen from the fact that the plaintiff ‘had executed-to
the defendants a deed in consideration of -a covenant to fence, and had
accepted and enjoyed the benefits of such conveyance. The aétion,
therefore, was essentially based upon the terms of the deed. The deed
was made to the Oswrco anp Inprawa Prank Roap Company. The

*
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suit was brought against the Jorrer axp Norsmery INpraNs Rarw Roap
Compaxy. The declaration sets forth that the defendants, under the
name of the O. & L P. R. Co. received the deed in question, without,
however, in positive terms, averring that they were identical, or under-
taking to show how the change of name oceurred.

It will of course be agreed, that in every case when a plaintiff seeks to
recover for a breach of duty, he must aver and prove that the duty
charged rested upon the defendant in the suit. In a case hinging on a
written instrument, where the name of the defendant is identical with
that of the party in the instrument, the law, as a general rule, will pre-
sume identity, and will require no affirmative proof, until a suspicion is
raised from the other side. But when the names are totally different,
this ground of presumption fails even in the case of natural persons,
much more in the case of corporations, which, having no physical attri-
tributes, can only be recognized by their corporate appellations.

Assuming the declaration to be sufficient in point of form, there are
but two questions: First, was it enough to aver, without proof, that
they were identical ; second, was the identity proved, or attempted to be
proved ? The mere averment of identity could not have been enough,
unless made so, under the rulesof pleading, by the form of our plea, the
general issue.  But can it be said that this was an admission of identity?
Our plea puts aZ/ the plaintiff’s substantive allegations in issue, and
amongst them the allegation that the defendants were ever chargeable
with the duty for the breach of which the suit was brought. It obvi-
viously was not a matter for a plea in abatement, as no misnomer was or
could be pretended; and as obviously did not come within the operatien
of our Practice act dispensing with proof of the execution of written in-
struments unless denied under oath. The deed was not set out in the
declaration—it was not an instrument alleged to have been executed by
the defendants—and the action was not brought upon the deed in the
sense of the statute. In fact the plff, notwithstanding our opposition,
undertook, after introdueing the deed and condition, to rally back on
certain verbal promises of Gov. Matteson made in the spring of 1853.

There was no evidence whatever produced upon the trial, showing or
tending to show this identity. The not attempting it was probably an
an oversight; but if the attempt had been made it must have failed. If
it be proper here to allude to a matter of public notoriety, not in the
record, the truth was, they were nof the same corporation with the name
changed by the Legislature, as has often heen done; buta new corpora-
tion had been formed, by the consolidation, under special and complex
artangements, of two original corporations—one in Indiana and one in
Dlineis—by virtue of corresponding laws of the two States enacted for
the purpose. o,

By looking at the record it will be seen, that the only evidence Jend-
ing to show identity was that of Matteson and Elwood, (see Rec., pages
33-4-5,) to the effect that the road was in the possession of the defend-
ants for some time (how long does not appear) prior to the 4th day of
June, 1855, when by some arrangement it was handed over to the
Michigan Central Co. to operate. The presumption against identity
from the entire dissimilarity of name—the only means by which corpo-
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rations can be legally distinguished-—could not be overcome by any
presumptions in favor of identity from the mere fact of the possession,
~use and control of the same road. The leasing of railroads by one com-
pany to another has become a common arrangement. Indeed this very
case, as will be observed, diselosed an instance of it.

For these reasons, we contend that the Judge erred in not sustaining
‘the motion to.exclude from the consideration of the jury the evidence
relating to the deed from Jones to the Oswego & Indiana Pland Road
Company ; and in refusing the second instruction - asked by defts. below.

,Tﬁ)e question as to the propriety of the first instruction asked by defts.
is unimportant, as the recovery was not pressed upon the ground of care-
lessness or negligence in the management of the train. The record
shows that there was no evidence whatever, positive or circumstancial,

as to the particulars of the accident.
Illinois C. R. R. Company »s. Ready 17 Ill. 580.

rv.

The absence of forty rods of fence along the South side of the rail-
road, across the tract of land conveyed is assigned in the declaration as
the efficient cause of the particular injury complained of. Whether it
Wwas or was not such cause depends upon the question, whether if buali
it wonld, according to the state of facts then existing, have been likely
to shut off the plff’s sheep from access to the railroad. A fence is only
useful as an inclosure, and a detached piece of gxaumd: would not have
served the purpose of an inclosure. This consideration does not, we ad-
mit, affect the plaintiffs technical cause of action ; but, when he under-
takes to show, that this breach of agreement was the actual cause of cer-
tain alleged special damage, something more is required. He must es-
tablish the practical relation of cause and effect hetween the breach and
damage. So far from this, he freely showed by his own witnesses on the
trial that his land contiguous to the railroad was and had been entirely
gpen and unenelosed on all sides, so that in the language of the witness

ohnson, (see Rec. p. 30,) “there was no difficulty in getting on to the
“track any where, either above or below the place where they got on.”
Tt was also shown, that a public road led from the barn around which
the sheep congregated at night to the railroad, unfenced on the side next
to the barn, and crossing the railroad but a few rods East of the East
line of plaintiff’s land.

It may be answered, that if the Company had built the tenee in ques-
tion the plaintiff would probably have completed the enclosure. Per-
haps if it had been shown, that previously to the construction of the
railroad, the territory in question had been customarily enclosed, or even
if proof had been of¥
the time of the injury, this difficulty might have been relieved. But in
the entire absence of proof mpon the subject, it is taxing the grace and
pﬁwirs of fancy of the Court too heavily to ask that it should presume
all this.

For these reasons we think the Court erred in refusing the second
clause of the Defendant’s seventh instruction.

ered of his plans and preparations to that end, at
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V.

There was no proof showing that the sheep came on the track at any
point in the line of forty rods which the defendants were required to
fence. An eye-witness to the fact, of course, was not to be expected ;
but there should have been some circumstancial evidence %o the point
produced. The place where and position in which the sheep were found
after the accident afforded ne indications whatever as to where or from
what direction they got on the track. Stevens, it is true, swears that the
most direct course was from the barn down across the bottom. But he
did not state, that he had ever seen them take that course or had ever
heard of their taking it. e states all that was stated on the point, and
the little he states is the merest conjecture. The whole evidence indeed
demonstrates indisputably that the road was easily accessible at all points
from the usual range and resorts of the plaintiff’s sheep. And perhaps
we may be pardoned for adding iu conclusion, that against any other de-
fendant than a railroad Company, no lawyer upon such proof would have
dared hope for a verdict.

For these reasons, we contend that the finding was palpably against
evidence, and a new trial should have been granted.

And in thus assailing the verdict, as against evidence, we are not un-
mindful of the often repeated and emphatic language of this Court in
regard to disturbing the conclusions to which juries have arrived upon
contested questions of fact. The substance of the evidence is fairly and
fully in the record, and we confidently refer to it to show that not even
a serious attempt was made to sustain these essential parts of the plff’s
case, which we have had under discussion.

VI,

We believe that the mere statement of the sizth proposition, to which
the Court are referred, will be sufficient without discussion.

The declaration did not set out the condition in the deed, nor express-
ly and specifically set up the duty arising from it. But it recited the
fact, that such a deed had been executed ; and that the erection of the
fence in question was a part of the consideration therefor. On the trial
the deed was the first piece of evidence introduced by the plaintiff. That
deed, when introduced, showed on its face the condition, that the gran-
tees should build the fence proposed. We contended, that by legal pre-
sumption the entire contract of the parties touching that subject matter
was reduced to and embodied in the deed by which the arrangement
was finally consummated ; and that] all evidence of prior verbal agree-
ments to pay damages was inadmissible. '

The tenth instruction, which was given by the Court, it is true covered
the point; and it is also true that the testimony of Jones was flatly con-
tradicted by Matteson and Bowen. But the evidence was admitted by
the Court and in a case of this character was likely to have and did have,
an injurious effect upon the defendants, notwithstanding its contradiction
and the caution finally given by the Court. The Court will observe that
the cause of action occurred prior to the going into operation of the law
of 1855, relating to the subject of fencing railroads.

PARKS & ELWOOD, Jor Appellants.
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Supreme Conet---State of Jllinois.

ROBERT JONES, dppellee

ads. ;
JOLIET & NORTHERN INDIANA BRIEF OF APPELLEE.
RAILROAD COMPANY,  Appelants.

I

No error is shown in the Cirenit Court overruling the motion
at the close of the evidence,to exclude the deed given in evidence ;
or in overrnling the motion for a new trial.

Ist. This Court cannot review the rulings in those particulars,
because the bill of exceptions does not state that the whole of the
evidence is included therein.

At the commencement of the statement of evidence, the pleader
uses the following language: “ Upon the trial the following is the
substance of all the evidence introduced upon the part of the plan-
tiff. (See Rec. Page )

At the close of the evidence, is the following statement: (and
there is no other.)

“The foregoing is the substance of the defendant’s evidence.”
(See Rec. Page )

Now, it is insisted that the last statement does not with certainty
impart a statement of the whole of the defendant’s evidence. It is
vague, and leaves a doubt on the mind,

In Rogers vs. Hall, 3 Scam., 6, the Court say: “It is apparent
that the bill of exceptions is not to be considered as a writing
of the judge, but is to be esteemed as a pleading of the party alleg-
ing the exception; and if liable to the charge of ambiguity, uncer-
tainty, or omission, it ought, like any other pleading, to be con-
strued most strongly against the party who prepared it.”

In Rowan vs, Dosh, 4 Scam., 460, the court say : “the bill must
state that the whole of the evidence is included in the bill”

It is therefore insisted that any inquiry into the propriety of the
rulings aforesaid, is wholly unnecessary.

2. The rule is, that if there is any evidence tending to prove a
particular point, however slight, the finding of the jury is conelu-
sive.  For a very strong case on that point, see Morse vs. Bogert
1 Comstock, 377.
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Now the evidence of Joel A. Matteson, and Nelson D. Elwood,
as set out, tends to show that the defendants were the owners of
Railroad in question, and making a disposition of it as such to the
Michigan Central Co. (See Rec. Page ) Mr.Elwood says that
the transfer of the Road from the defendant to the Michigan Cen-
tral R. R. Company, was consummated and took effect on the 4th
day of June, 1855. (Rec. Page .) From such evidence the jury
might infer, without explanation, that the defendants were the
same Corporation which received and accepted the deed given in
evidence by the name of the Oswego & Indiana Plank Road Com.-
pany, which is the fact.

Angel & Ames on Corporations, page 584, in treating upon the
subject of Corporations, making or receiving deeds in a name dif-
ferent from that in which the suit is brought, say thus: Mr. Kyd
lays it down that where a deed is made to a Corporation, by a
name varying from the true name, the plaintiffs may sue in their
true name, and in the declaration aver, that the defendant made the
deed to them by the name mentioned in the deed)”  So if a deed be
made by a Corporation, by a name different from the true name,
the plaintiff may sue them by their true name, and aver, that, by
the name mentioned in the deed, they made such a deed to him.”
And further, “ Mr. Kyd feels no hesitation in saying, that 4n all
cases where, by express averment, or by the finding of the jury,
it is made apparent that the Corporation swed is the same that
made the deed, whether the name in the deed be the same in
effect or not with the name of the incorporation, or whether the
difference between them be seeming or real, that judgment ought
to be given in favor of the deed.”

II1.

All that remains of this case is upon the instructions. Those
given for the plaintiff below were not excepted to. (See Rec.
page -) And the first, second, and fifth, are the only ones
refused on the part of defendants below.

The first instruction asked for and refused on the part of defen-
dants assumes that if the defendants did, in fact, accept the deed
given in evidence, yet if the sheep in question were killed or in-
Jured by trains of the Michigan Central R. R. Co., or of the Chica-
go & Mississsippi R. R. Co,, the lessees of defendants, and were
killed, de. without the authority de. of defendants, the defendants
are not liable.

This instruction cannot be the law. The gist of this action is the
breach of the duty arising from the acceptance of the deed in ques-
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tion, and consequent injury to plaintiff’s property by reason there-
of.  (See 15, IIl R. 366.) And it is simply absurd to say that
by leasing the road to another Company, the defendants could,
without the plaintiff’s assent, be discharged from obligations aris-
ing from a deed between them and plaintiff. Such a doctrine is
not to be found in any respectable authority.

2nd. The second instruction refused on the part of defendants,
18, in substance, as follows: “If no evidence has been produced by
the plaintiff satisfying the jury that the defendants c. are the
same identical Corporation with the Oswego & Indiana Plank
Road Co., which made the contract for which the plaintiff sues,
then the plaintift has failed to sustain his declaration and the law
is for the defendants.”

The defendants’ counsel, instead of leaving it to the jury to de-
termine whether the deh,ndautb, by the name of the Oswego &
Indiana Plank Road Co., accepted the deed, and undertook to
make the fence in question, plainly assumes that the Plank Road
Co. made the contract for which the plaintiff sues ; thus precluding
the jury from passing upon the fact of the defendant’s contracting
under another name. For this reason the Court below was correct
in refusing the second instruction on the part of the defendant.

3rd. The fifth instruction was not pertinent to the issue. The
action is not founded upon the negligence of defendant’s servants
in managing the trains upon the road. If the instruction was per-
tinent, it lacks one element at least, to make it correct law, which
is,whether the plaintiff’s want of due care contributed to the injury
complained of.  Suppose the plaintiff failed to exercise due and
proper care relative to the sheep in question, unless his carelessness
caused, or contributed to the injury for which the suit is brought,
how could that furnish an excuse for the defendants ?

There is a quotation from the case of Kinnard vs. Burton 12,
bhepley 39, made by Mr. Justice Caton in the 13 111, 588, dlrectly
in point. “An examination of all the cases leads to the conclusion
that the correct rule is, that if the party, by want of ordinary "
care, contributed to produce the i 1nJury, he will not be entitled to
recover. But if he did not exercise ordinary care, and yet did not

by the want of 11; contribute to produce the injury, he will be enti-
tled to recover.”
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111,

Bat it is objected by the plaintiff w error, that the damage
sustained by defendant in error, was not such direct consequence
of the breach of duty charged as would sustain the sction, This
okjection is untenable.

Broom's Com. on the Com. Law, page 670, and cases there
cited. Farocett vs. The York & North Midland R. C. 71 E. C.
L. Reps 610, In Rickets vs. E. & W. J. Docks dc. Railway. The
action was case for not building a fence, and plaintiff’s sheep
escaping upon the road where they were killed. The sheep, it
appeared, escaped from the plaintiffs premises into, and were
trespassers upon the lot adjoining the railroad, and for that reason
the judgment was for the defendants, but it was conceded that if
they had been on the premises adjoining, by the right of the plain-
tiff, and from thence gone upon the railroad for the want of fence,
the action could have been sustained. 78 E. C. L. Reps. 213.

W, K. MPALLISTER,
Attorney _for A ppellee,
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SUPREME COURT. Appeal from Will.

JOLIET & NORTHERN INDIANA 1
RAIL ROAD COMPANY, Appellants, Points and argument for Appellants,

vs. Defendants below.
ROBERT JONES, Appellee.

By the record it will be seen, that the essential facts of the case are
as follows:

The Oswego and Indiana Plank Road Company, a corporation author-
ized by its charter to build a railroad or a plank road on the whole or
any portion of its line, having decided to construct a railroad from Joliet
to a given point on the Indiana State Line, purchased from Jones, the
plaintiff below, a piece of land in the N. E. corner of Sec. 14, T. 35 N,
R. 10 E., in Will County, containing about eight acres. On the 13th of
October, 1853, Jones exceuted to that Company a deed in fee simple of
this tract: this deed contained a clause which was called a eovenant,
though not technically such, that the grantees should build a good and
sufficient fence along the south side of their railroad, across the tract in
question.

The railroad was completed in June, 1855, and on the 4th of that
month, when as appears by the proof, it was in the hands of the Joliet
& Northern Indiana R. R. Co., was by that Company transferred to the
Michigan Central R. R. Co., but by what particular form of proceeding
does not appear.  Immediately after this transfer, the last named Com-
pany commenced running trains over the road. The J. & N. L. R. R. Co,,
as it appears, never owned any rolling stock or operated the road. On
the 24th day of June, and twenty days after the Michigan Central Co.
had commenced business on the road, some twenty-five or thirty sheep
belonging to the plaintiff were early in the morning killed by a train,
and several others more or less injured. No eye-witness was called by
the plaintiff below, and none of the particular cirecnmstances disclosed
at the trial. The fence was not built at the time of the accident.

For this injury the plaintift brought an action on the case against the
Jouier & N. 1. R. R. Co., obviously upon the precedent of Conger’s case
15 Il 366. The declaration recites the substance of the deed, alleges
that the condition of building the fence was an essential part of the con-
sideration, avers the neglect of the defendants to fulfill that condition,
and claims the killing and injuring the sheep as damages accruing from
such neglect. It studiously avoids alleging, as the Court will notice,
that the train belonged to or was operated by defendants, or that it was
negligently managed on the occasion.” The cause of action assigned is
simply and distinctly the breach of defendants duty to build the fence,
by means whereof the plaintift’s sheep were left at liberty to stray upon
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the track and become exposed to injury. Plea gen. vssue.  Verdict

$231-50,
The poinfs

taken by the appellants, to which all the exceptionsin the

record will | found referrible, are these:

First.

Second,

Third.

Fourth.

That, admitting for the sake of argument a technical cause
of action, yet the want of the fence was not shown to be
the prowimate and responsible cause of the special damage
for which suit was brought and the verdict given.

That his legitimate damages for the breach would have
been the loss of the use ot his land for its natural or cus-
tomary purposes either of agriculture or pasturage ; the
cost of making the fence, if he had built it himself ; or, if
the keeping of sheep had been a part of his regular busi-
ness on the farm at the time, an indemnity for the extra
care and attention necessarily imposed upon him by such
defect in his enclosure against the railroad; or, if reason-
ably anticipating that during the season the Co. would
build the fence, he had prepared the ground for a crop or
actually cultivatel it, the consequent damagos, whatever
they might have heen, as in Ward’s case, 16 Ill. 522.—
These were the only damages contemplated by the parties.
The Court cannot presume, that until the fence should be
built (for whichno defiaite tim= was fixed,) the dsfendants
agreed to stand paymaster for any and all losses, whether
resulting from plaintiff’s own negligence, or otherwise.

Inasmuch as the original contract was made with a corpor-
ation called at the time the OswErGo & Inpiaxa PLaNKROAD
Company, while the breach was alleged to have been com-
mitted by the JoLter & Norrmery Inprana RarLroan Co,;
and as the identity of a corporation is prima facie mani-
fested by its corporate name only, the plaintiff should have
positively averred and proved, either that the two names
applied to the same corporation, by force of some statute
to that effect ; or, if one was the successor of the other,
then that it was chargeable with the contracts of its prede-
cessor, particularly reciting by what train of proceed.
ings such liability had been created.

The want of certain forty rods of fence on the south side
of the railroad across the tract conveyed being alleged as
the effective canse of injury, and as it could only have been
such cause upon the supposition that, in case it had been
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built, it would have formed an adequate enclosure against
the railroad, the plaintiff should have established that fact.
No such proof was given, but the record will show evidence
directly to the contrary.

Lifth. Some proof should have been adduced reasonably tending
to show that the sheep got upon the road at some point
over the line which Jones’ grantees were bound to fence,
and not elsewhere. We believe the Court will find no
such proof.

Sizth. The action being for breach of duty assigned upon the
condition in the Deed, no evidence of negotiations or parol
agreements prior to the execution of the deed, in which
that matter was finally embodied, should have been
received.

To clear the record of all matters not involved in controversy, we ad-
mit, in the outset, that althongh the special damage laid in the declara-
tion had not been sufficiently proved or was not legally recoverable,

et, if we were liable at all, the plaintiff would have bheen entitled at
iaast to nominal damages, according to the suggestion of this Court in

the case of Conger vs. C. & R.I. R.R. Co,, 1H 1I1., 367.
X.

WE HOLD THAT THE INJURY WAS NOT PHE DIRECT AND PROXIMATE CONSIE-
QUENCE OF THE BREACI ALLEGED.,

The relation of cause and effect did not exist between them, according
to the legal rules of responsibility. The immediate physical agent of the
injury of course was the engine—managed, as the Court by the evidence
must infer, with all due care, and, as was cloarly proved, by the ser-
vants of another Corporation. The theory of the plff’s case was, that,
nevertheless, by reason of our fault in not building the fence the sheep
were permitted to come upon the track and place themselves in a condi-
tion to be exposed to danger; and hence that we were liable for the
consequences at all events, But we contend,

1. That, in causing this state of things, the grossest imprudence and
recklessness on the part of the plaintiff concurred with the fault of the
defendants. The breach of the condition to fence, we may admit, was
the primary and renote canse ; but the keeping his sheep, before any
fence was actually built, unwatched and untended, in the immediate vi-

- einity of the railroad and on ground contiguous and open to it, and open

and contiguous to a hizhway leading to it, was the proe/mate and direct
cause of the exposure. See Plerce on Railroads, p. 277, cases cited in
note (1). Because the defendants were bound to build him a fence
within a reasonable time, was no reason why he should be exempt
from the plain social duty of proper care and prudence in the preserva-
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tion of his property so long as the fence remained unbuilt—especially
as the law would have liberally paid him for the practice of those
virtues. The question whether he did exercise due care and prudence
under the circumstances is not, we suppose, to be discussed with any side
glance at any words written down in any deed in anybody’s pigeon hole.
If the defendants failed in their duty to him, they were responsible for
the damage ; and that damage was the loss of such uses of his land as a
careful and pradent man could only safely put it to when protected
by a fence. We know of no sensible definition of care and prudence
that makes these qualitiss depend upon anything else than zhe eristing
Jacts of the case of which they are predicated——no matter how op by
whose tault those facts are caused. If one party is in a position of wrong
towards another, there is no principle of morals or of law which allows
the party wronged, by a course of ingenious and elahorate negligence, to
make that wrong yield the greatest possible extent of mischief to him-
self or property.” “In this case, the same sound morality which bound the
defendants below to pay damage for not doing what they had agreed to
do bound the plaintiff also on his part, although the suffering party, to
act as a careful, discreet and reasonable man, so long as the grievance
continued. While so acting, the law would have abundantly protected
him in every right and recompensed him for every injury.

That he was guilty of such cross negligence, we think shown by the
plaintiff’s evidence beyond all doubt. The testimony of Stevens and
Newkirk (see Record, pages 28, 29, 30, 31, 32,) shows that the ground
of the plaintiff over which the sheep ranged was contiguous to the rail
road on the south side; that it was and had been entirely uninclosed :
that the plaintiff’s barn was from 15 to 20 rods distant from the railroad
on asort of bluff; that at night the sheep were in the habit of laying
around the barn ; that there was grass in the bottom on both sides of
the railroad embankment; and that, as must have been well known to
plff’s servants; they were in the habit during the night of going on to
the track to lay down, it being high and dry and an inviting resort for
them. He knew the facts, the condition of his grounds, the instinets
and habits of his sheep. He knew, that without a fence they were ex-
posed to great hazard ; and it was from this very knowledge, and with a
view, as was contended, to this very danger, that he had required the
condition in the deed to be inserted. If this be managing a flock of
sheep with common care and prudence, we shall despair of ever know-
ing a case of negligence. No doubt, the sheep were lawfully depasturing
on his own land. But how does this affect the question? "The exercise
of a lawful right upon a man’s own premises does not, we apprehend, ex-
empt him from the obligation to exercise it with snch care and prudence
as the surrounding circumstances call for at the time. Notwithstanding
the contract, the moment his sheep crossed his line and went upon the
land of the defendants, they were there without positive lawful right,
as this Court has repeatedly determined, though not committing an ac-
tionable trespass according to the rule adopted in Illinois. The violation
of the plff’s right in not building the fence may have induced or facil-
tated the violation of the defendants’ rights by the trespass of his sheep,
and would have effectually precluded them from making any complaint
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in any event. But they were nevertheless both legal wrongs, in a tech-
nieal view of their mutual relations a¢ adjacent land owners.
See C. & M. R. B. Co. vs, Patchin, 16 Ill., 201.
Pierce on R. R., p. 328-9, note (1), 330, note (1). :

Nor can it be said that the construction of the fence was in any sense
a condition precedent to the right of runuing trains uporn the the road.
The deed, it wilt be observed. was not simply of the right of way, but of
the fee simple in the land. ['rom the phraseology of the deed, it is man-
ifest that the vesting of the title was not designed to be made dependent
upon the fulfillment of the condition. It only went to a past of the
consideration—it was indefinite in respect to time of performsnce—it
must, have been foreseen that fencing stuff could not be delivered along
the line until the track was completed, or at least in yunning order for
construction trains, the frequent trensit of which would be equnally dan-
gerous to plaintiff’s sheep with any other—and the condition wag move-
over, continuing and perpetual in its character. It no donbt iuvelved a
duty upon the grantees inherent in the grant; but for a hreach of that
duty the grantor plainly relied upon his action for damages,

It may be said, that althongh the train which cansed the injury was
the property of another Company, yet the defendants were Hable for
their acts: that being so liable, the state of the cade is ewentially the
same, for all purposes, as if it had heen a train of the defendants; and
that the relations of duty between the plaintiff and, defendants, under
the contract, were such as to cast upon the latter the burthen of proving
affirmatively that the train was managed with proper skill and prudence.

‘We may, for the sake of argument, concede that the two first propo-
sitions are true; and consider the question precisely as if the traln had
belonged to the defendants, We may then well insist that, evenif the
naked fact of the happening of the injury were prima facie evidence of
negligence, and devolved upon us the onwus of rebutting that prestmp-
tion, the plff’s own witnesses have effectnally done that for ns, The ze-
cident occurred in the merning just before daylight, (see Stevens' testi-
mony, Rec. p.29,) and “a prolonged whistling,” which awoke the witness,
appears to have heen given, to secare the sheep from the track. As.
suredly, upon the advancement of such evidence on the part of the piff,
meager as it would be in a contested case, it cannot be said the defend-
ants were called upon toshow that they were hot guilty of negligénce.~
Indeed, as will be manifest from glancing through the record, the plff.
in his declaration studiously avoided alleging, and in maKing ont his
case did not seriously urge that, so faras the management of the train
was concerned, there was any blame whatever. Additional foree is
given to this view by the fact, that the engineer and hands in charge of
the train were not in the employment of the defendants; that the road
for the time being was used by twocompanies, the Michigan €entral and
Chicago & Mississippi; and the plff’s proof left it doubtful which com-
pany did the damage. The defendants, therefore, were notin a eondi-
‘tion to be called on for a history of the transaction.

But, as a question of law, is the position tenable? Let us grant that
the pliY, under the circumstances, was not boungd to exercise extraordi-
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nary care ; and this for the reason, that the defendants at the time were
owing him a duty by contract which they were neglecting to perform.
Yet, was he not meantime bound to use ordinary care—reasonable pre-
cautions against danger? The decision of this Court in the case of the
Aurora Branch R. R. Co. »s. Grimes, 13 Ill, 885, seems conclusive
upon the point. The defendants had violated their contract, and were
undoubtedly liable for the consequent damages. But, nevertheless, in
running their trains they were in the exercise of their lawful rights upon
their own exclusive premises; and the lawfulness of their acts certainly
was not and could not be affected by the fact that they owed damages to
A, B or C, for breach of divers special contracts not touching the right
of way. The sheep were not perhaps actionalle trespassers upon the
track ; but when the locomotive sounded its “prolonged” notice to quit,
we think, as a matter of law, they should have quit.

The general rule seems to be that the plaintiff must be, and must show
himself to be, free from any negligence which contributes to the damage ;
and even where on the occasion of the injury the plaintiff is in a position
of right and the defendant in a position of wrong, yet if in presenting his
case the evidence clearly discloses the want of ordinary care and pru-
dence, he cannot recover. In analyzing the agencies which caused the
final vesnlt, the Court finds that he himself was an agent; and it does
not help his case to say that the defendants’ fault preceded his. The
damages cannot all be imputed to the defendants, and they cannot be
apportioned.

2. But without regard to the question of the plff’s negligence, we
think the injury cannot be recognized as the proximate and direct result
of the breach of duty alleged. It is no doubt amongst the nicest ques-
tions which courts have to consider, whether, where one fact is followed
by another fact, as a sequence, the legal relation of cause and effect ex-
iste between them. And in looking at the authorities, we believe this
distinetion will be found prominent throughout: where the fault of the
defendant is some positive wrongful act, wilfully committed, not a mere
negligent omission to perform a duty arising ex contractu, and is unac-
companied with very gross negligence on the part of the plaintiff him-
self, there courts have been inclined to hold the wrong doer to the widest
range of responsibility, and to make him answer even for the indirect
and remote consequences of his conduct. But, on the contrary, in cases
of mere neglect to perform an agreement, not involving fraud or moral
turpitude, they have uniformly restrained themselves by the strict rule,
that the defendant shall only respond for such damages as were mani-
festly contemplated by the parties in making the contract, referring to
its language, subject matter and circumstances ; or such as were the direct
results of the alleged non-feasance; excluding from the estimate such as
the aggrieved party at small cost and by easy precautions might have pre-
vented or stopped, and such (sometimes called speculative damages) as
were accidentally occasioned by the state of his own particular affairs at

the time.
Sedgwiek on Damages, 57 to 95, passim. Clark vs. Brown, 18 Wend., 228.

Loker vs. Damon, 17 Pick., p. 284. Flower vs. Adam, 2 Taunt., 314.
Blanchard vs. Eg, 21 Wend., 461. 3 Greenleaf Rep., 51-5-6.
16 111, 527—C. & R. I. R. R. vs. Ward.
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For a very philosophical discussion of this subject we refer to the opin-
ion of Senator Tracy in the case of Clark vs. Brown, above cited. The
leading features of that case will be found strikingly similar to this. A
and B were adjacent farmers. A was bound to keep up one half and B
the other half of the partition fence. B failed to make his half. Thro’
this openiné A’s cattle got into B’s field, ate of unripe corn, and died
from the effects. A sought to recover of B the value of his cattle. The
Supreme Court decided the damages too remote, and the Court of Er-
rors affirmed the decision.

In Loker vs. Damon, cited above, the facts were that the defendant
had broken down the plff’s fence in the fall. Plaintiff did net repair it
till the following May. In consequence, cattle got in and spoiled his
crop. He sued, and the Supreme Court of Massachusetts pronounced
the damages too remote. It is needless to multiply autherities. To say
that the appellants are liable in the case at bar, it seems to us, would be
virtually repealing the maxim that “every sequence is not a consequence.”
All the sound and reasonable limits of responsibility which it is for the
wisdom and prudence of Courts to maintain would be broken down.—
Suppose A, a banker, should contract with B, a manufacturer, to deliver
him a fire-proof safe in a given period. B fails to fulfill. A’s money and
papers in the meantime are destroyed by fire, with or without his own
fault. He sues B for the loss. Could such a suit be sustained ?—and
yet why not, if this can be ?

Again, it was for the plaintiff at least to present evidenee frem which
it would be probable that, if the fence had been built, the injury would
not have happened. But, to do this, he requires the Court to Eiece out
his case with a series of suppositions: Firss, that if the fence had been
built, he would have used the ground as a sheep pasture; second, that
he would have made an enclosure of it by fencing up to it on the east
and west sides, without which it is obvious the railroad fence would have
been unavailing.

For the above reasons, we say that the verdict, being for the special
damage claimed, was clearly against law and evidence, and should have
been set aside.

IX.
Nothing need be said upon the second point, but that no evidence was
adduced by the plaintiff to show any other than the special damage set

out in the declaration. Hence, conceding his technical cause of. action,
he was only entitled to nominal damages.

IXX.
The suit was brought, evidently, upon the precedent of Conger’s case,

15 Ili, 366. It was in case for breach of duty, and that duty was
alleged  to have arisen from the fact that: the plaintiff had executed to

the defendants a deed in consideration of ‘a covenant to fence, and had 72,

accepted and enjoyed the benefits of sauch conveyance. The action,
therefore, was essentially based upon the terms of the deed. The deed
was made to the Oswrco axp Inprana Praxk Roap Company. The
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suit was brought against the Jorrer axp Normurry Inprana Ram Roip
Company. The declaration sets forth that the defendants, under the
name of the O. & L. P. R. Co. received the deed in question, without,
however, in positive terms, averring that they were identical, or under-
taking to show how the change of name occurred.

It will of course be agreed, that in every case when a plaintiff seeks to
recover for a breach of duty, he must aver and prove that the duty
charged rested upon the defendant in the suit. In a case hinging on a
written instrument, where the name of the defendant is identical with
that of the party in the instrument, the law, as a general rule, will pre-
sume identity, and will require no affirmative proof, until a suspieion is
raised from the other side. But when the names are totally different,
this ground of presumption fails even in the case of natural persons,
much more in the case of corporations, which, having no physical attri-
tributes, can only be recognized by their corporate appellations,

Assuming the declaration to be sufficient in point of form, there are
but two questions: First, was it enough to aver, without proof, that
they were identical ; second, was the identity proved, or attempted to be
proved ? The mere averment of identity could not have been enough,
unless made so, under the rulesof pleading, by the form of our plea, the
generalissue. But can it be said that this was an admission of 1dentity?
Our plea puts o/l the plaintiff’s substantive allegations in issue, and
amongst them the allegation that the defendants were ever chargeable
with the duty for the breach of which the suit was brought. It obvi-
viously was not a matter for a plea in abatement, as no misnomer was or
could be pretended; and as obviously did not come within the operation
of our Practice act dispensing with proof of the execution of written in-
struments unless denied under oath. The deed was not sef out in the
declaration—it was not an instrument alleged to have heen executed 4y
the defendants—and the action was not brought upon the deed in the
sense of the statute. In fact the plff, notwithstanding our opposition,
undertook, after introducing the deed and condition, to rally back on
certain verbal promises of Gov. Matteson made in the spring of 1853.

There was no evidence whatever produced upon the trial, showing or
tending to show this identity. The not attempting it was probably an
an oversight; but if the attempt had been made it must have failed. If
it be proper here to allude to a matter of public notoriety, not in the
record, the truth was, they were not the same corporation with the name
changed by the Legislature, as has often been done; buta new corpora-
tion had been formed, by the consolidation, under special and complex
arrangements, of two original corporations—one in Indiana and one in
Ilineis—by virtue of corresponding laws of the two States enacted for
the purpose. : Poorsdd,

By looking at the record it will be seen, that the only evidence, tend-
ing to show identity was that of Matteson and Elwood, (see Rec., pages
33-4-5,) to the effect that the road was in the possession of the defend-
ants for some time (how long does not appear) prior to the 4th day of
June, 1855, when by some arrangement 1t was handed over to the
Michigan Central Co. to operate. The presumption against identity
from the entire dissimilarity of name—the only means by which corpo-
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rations can be legally distinguished—could not be overcome by any
presumptions in favor of identity from the mere fact of the possession,
use and control of the same road. The leasing of railroads by one com-
pany to another has become a common arrangement. Indeed this very
case, as will be observed, disclosed an instance of it.

For these reasons, we contend that the Judge erred in not sustaining
the motion to exclude from the consideration of the jury the evidence
relating to the deed from Jones to the Oswego & Indiana Pland Road
Company ; and in refusing the second instruction asked by defts. below.

-Tue question as to the propriety of the first instruction agked by defts.
is unimportant, as the recovery was not pressed upon the ground of care-
lessness or negligence in the management of the train. The record
shows that there was no evidence whatever, positive or circumstancial,

ag to the particulars of the accident.
Illinois C. R. R. Company vs. Ready 17 Ill. 580.

IV.

The absence of forty rods of fence along the South side of the rail-
road, aeross the tract of land conveyed is assigned in the declaration as
the efficient cause of the particular injury complained of. Whether it
was or was not such cause depends upon the question, whether ¢ built
it would, according to the state of facts then existing, have been likely
to shut off the plff’s sheep from access to the railroad. A fence is only

useful as an inclosure, and a detached piece of ground: would not have g#c<= ,

served the purpose of an inclosure. This consideration does not, we ad-
mit, affect the plaintiff’s technical cause of action; but, when he under-
takes to show, that this breach of agreement was the actual cause of cer-
tain alleged special damage, something more is required. He must es-
tablish the practical relation of cause and effect between the breach and
damage. So far from this, he freely showed by his own witnesses on the
trial that his land contiguous to the railroad was and had been entirely
open and unenclosed on all sides, so that in the language of the witness
Johnson, (see Rec. p. 30,) “there was no difficulty in getting on to the
“track any where, either above or below the place where they got on.”
It was also shown, that a public road led from the barn around which
the sheep congregated at night to the railroad, unfenced on the side next
to the barn, and crossing the railroad but a few rods East of the East
line of plaintiff’s land.

It may be answered, that if the Company had built the fence in ques-
tion the plaintiff would probably have eompleted the enclosure. Per-
haps if it had been shown, that previously to the construction of the
railroad, the territory in question had been customarily enclosed, or even
if proof had been offered of his plans and preparations to that end, at
the time of the injury, this difficulty might have been relieved. But in
the entire absence of proof npon the subjeet, it is taxing the grace and
pﬁwiz:s of fancy of the Court too heavily to ask that it should presume
all this.

For these reasons we think the Court erred in refusing the second
clause of the Defendant’s seventh instruction.
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V.

Fhere was no proof showing that the sheep came on the track at any
point in the line of forty rods which the defendants were required to
fence. An eye-witness to the fact, of course, was not to be expected ;
but there should have been some circumstancial evidence to the point
produced. The place where and position in which the sheep were found
after the accident afforded ne indications whatever as to where or from
what direction they got on the track. Stevens, it is true, swears that the
most direct course was from the barn down across the bottom. But he
did not state, that he had ever seen them take that course or had ever
heard of their taking it. Ie states all that was stated on the point, and
the little he states is the merest conjecture. The whole evidence indeed
demonstrates indisputably that the road was easily accessible at all points
from the usual range and resorts of the plaintiff’s sheep. And perhaps
we may be pardoned for adding iu conclusion, that against any other de-
fendant than a railroad Company, no lawyer upon such proof would have
dared hope for a verdict.

For these reasons, we contend that the finding was palpably against
evidence, and a new trial should have been granted.

And in thus assailing the verdict, as against evidence, we are not un-
mindful of the often repeated and emphatic language of this Court in
regard to disturbing the conclusions to which juries have arrived upon
contested questions of fact. The substance of the evidence is fairly and
fully in the record, and we confidently refer to it to show that not even
a serious attempt was made to sustain these essential parts of the plff’s
case, which we have had under discussion.

VvV I.

We believe that the mere statement of the sizth proposition, to which
the Court are referred, will be sufficient without discussion.

The declaration did not set out the condition in the deed, nor express-
ly and specifically set up the duty arising from it. But it recited the
fact, that such a deed had been executed ; and that the erection of the
fence in question was a part of the consideration theretor. On the trial

the deed was the first piece of evidence introduced by the plaintiff. That

deed, when introduced, showed on its face the condition, that the gran-
tees should build the fence proposed. We contended, that by legal pre-
sumption the entire contract of the parties touching that subject matter
was reduced to and embodied in the deed by which the arrangement
was finally eonsummated ; and that]all evidence of prior verbal agree-
ments to pay damages was inadmissible.

The tenth instruction, which was given by the Court, it is true covered
the point; and it is also true that the testimony of Jones was flatly con-
tradicted by Matteson and Bowen. But the evidence was admitted by
the Court and in a case of this character was likely to have and did have,
an injurious effect upon the defendants, notwithstanding its contradiction
and the caution finally given by the Court. The Court will observe that
the cause of action occurred prior to the going into operation of the law
of 1855, relating to the subject of fencing railroads.

PARKS & ELWOOD, for Appellants.



	img20250814_13063515
	img20250814_13074129
	img20250814_13084814
	img20250814_13094665
	img20250814_13103952
	img20250814_13115106
	img20250814_13230108
	img20250814_13245193
	img20250814_13253882
	img20250814_13264466
	img20250814_13273586
	img20250814_13284338
	img20250814_13293803
	img20250814_13303572
	img20250814_13313063
	img20250814_13323949
	img20250814_13334855
	img20250814_13350125
	img20250814_13354950
	img20250814_13365196
	img20250814_13374499
	img20250814_13384153
	img20250814_13393406
	img20250814_13403426
	img20250814_13413597
	img20250814_13430455
	img20250814_13440433
	img20250814_13454937
	img20250814_13464587
	img20250814_13480040
	img20250814_13485157
	img20250814_13500288
	img20250814_13510581
	img20250814_13522403
	img20250814_13534048
	img20250814_13544425
	img20250814_13561372
	img20250814_13575596
	img20250814_13592541
	img20250814_14005759
	img20250814_14015452
	img20250814_14024927
	img20250814_14034470
	img20250814_14050287
	img20250814_14060068
	img20250814_14070513
	img20250814_14075941
	img20250814_14085373
	img20250814_14100434
	img20250814_14111044
	img20250814_14120562
	img20250814_14125482
	img20250814_14134848
	img20250814_14151629
	img20250814_14161962
	img20250814_14171946
	img20250814_14192202
	img20250814_14201902
	img20250814_14211512
	img20250814_14224758
	img20250814_14240191
	img20250814_14244968
	img20250814_14254645
	img20250814_14264348
	img20250814_14275046
	img20250814_14284839
	img20250814_14294819
	img20250814_14304504
	img20250814_14314551
	img20250814_14323696
	img20250814_14333381
	img20250814_14342876
	img20250814_14351871
	img20250814_14361430
	img20250814_14370955
	img20250814_14380558
	img20250814_14390890
	img20250814_14403459
	img20250814_14415630
	img20250814_14425962
	img20250814_14440367
	img20250814_14450257
	img20250814_14455353
	img20250814_14464667
	img20250814_14474016
	img20250814_14483925
	img20250814_14501375
	img20250814_14511065
	img20250814_14515907
	img20250814_14525986
	img20250814_14535745

