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STATE OF ILLINOIS, ss.
§ IN THE SUPREME COURT,

( OTTAWA TERM, A. D. 1860.

HENRY E. DIBBLEE,
RICHARD W. CLARK AND
ADDISON G. BICKFORD,
V.

EZRA D. DAVISON.

FError to Peoria.

BRIEF OF CHARLES C. BONNEY

. FOR PLAINTIFFS IN ERROR.

I.—SrareMENT oF THE CASE.

This was an action ‘of as§umpsit, by H. E. Dibblee & Co.,
the plaintiffs in error, against E, D. Davison, the defendant in
error, on a promissory note, payable to A. M. Holliday and
indorsed to the plaintiffs. The declaration contsined two spe-
cial counts on the note, and the common counts for goods, la-
bor and money, and was filed November 4, 1858.

Summons issued 22d January, 1859, to Woodford county,
and was served 12th February following, to ensuing March
Term; and on the 29th January, summons issued to Marshall
county, and was served 9th February, to same term. The dec-
laration was filed and the process issued against E—— D. Da-
vison. Both sheriffs returned the full name of the defendant,
and he appeared and pleaded, and the declaration was amended
accordingly.
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Ou the Tth day of March the defendant filed a plea to the
process to Marshall county, to which there was a special de-
murrer filed on the 9th day of that month. The attention of the
court is called to the following objections to this plea:

1. It does not deny that ANy or rrrmer of the causes of ac-
tion declared on were made payable in the county of Peoria.

2. It does not show wheie any or cither of the causes of ac-
tion was 1nade payable, nor whether any or either of them was
specifically made payable at any particular place.

3. The affidavit attached, is on “considerable knowledge,”
and verity of belief, and not anywise certain as the law re- .
fuires.

4. The plea does nut touch the process to Woodford county,
so the court below had jurisdiction by the service thereof, not-
withstanding the plea.

5. It does not specially point out any other court which has
Jurisdiction.

The Bill of Exceptions sets out the first and second rules of
the court below, providing that in all cases where there has
been service and declaration ten days before the commence-
ment of the term, the defendant shall plead before Thursday
of the first week, and that in default thereof the plaintiff may
have judgment by default unless the defendant shall show good
cause by affidavit for further time to plead.

The March Term, 1859, commenced on Monday, the 7th
day of the month.

On Friday, the 11th day of that month, the plaintiffs filed
and entered their motion for judgment by default, because no
plea had been filed to the process served in Woodford county.
This motion was heard on the 17th of the same month, and the
defendant read an affidavit of Henry Grove, Esq., against the
motion, stating i

L. The retainer of affiant some ten days before the term, to
plead to the jurisdiction, &e.
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9 Affiant found two cases between plaintifts and defendant,
in one of which there was no declaration.

3. Affiant took the papers which had the deelaration, pre-
pared a plea, and kept the papers several days.

4. There was but one summons with them, and that was

served in Marshall county.

5. If afiant had known of any other summons, he would.
have mentioned the same in the plea.

6. Tle believes plaintifts non-residents. )

7. Defendant some time since resided in Woodtord county.

8. Believes defendant never resided in Peoria county.

9. Believes the causes of action arose in Wisconsin.

10. Believes the money was not specifically payable in Peoria.

11. Believes detendant was not served in Peoria, but in
Woodford and Marshall counties. : 4

12. Affiant found no writ to Woodford county with the pa-
pers.

13. Believes the writ to Woodford county was put with the
papers in the case in which no declaration was filed.

14. Plaintiffy’ attorney told affiant the docketing of the sec-
ond case was a mistake: :

15. - Deponent moves for leave to plead to the jurisdiction, &e.

The plaintifts read in sup'port of said motion an aflidavit of
W. W. O’Brien, Esq., stating

1. On the first day of the term, (March 7, 1859,) he gave the
summons in this cause, which was served in Woodford county,
to the clerk_of the court.

9. Affiant believes that said summons has since remained
with said clerk.

The clerk then stated as evidence, by agreement, i

1. That there was in fact but one case between the partics.
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2. That the papers had been divided and the case twice
docketed by mistake.
3. That on Saturday preceding the commencement of the

term, his attention was called to the error by the plaintifts’ at-

torney, and on that day he corrected the same, and put the pa-
pers together.

The Circuit Court overruled the motion for Jjudgment, and
gave leave to the defendant to'plead in abatement to the pro-
cess served in Woodford county, and the plaintiffs excepted.

On the next day (18th March) the defendant filed a plea in
abatement to summons served in Woodtford county, to which

the plaintiffs demurred specially on the 19th day of that
mouth. ‘

The plea, affidavit thereto, and demurrer, respectively con-
tain the same points as those to the Marshall county process.

At the same term, on the 25tli day of the same month, the
Cireuit Court overruled both the demurrers, considered that it
ought not to take further cognizance of the action, and gave
judgment against the plaintiffs for costs.

The plaintiffs bring the case to this Conrt for review.

II.—OF TaE ERrors AssiGNED.

1. Overrdlz'n_(/ the motion of the plaintiff's Jor judgment by

' default for want of a plea.

2. Allowing defendant to plead in AnaTEMENT fo the process
to Woodford county. '

By the rules of the Peoria Circuit Court the plaintiffs were
clearly entitled to judgment for want of a plea to the process
served in Woodford county. These rules, expressly authorized
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by statute, cannot be arbitrarily disregarded; but are as bind-
ing and obligatory until regularly rescinded, not only upon the
parties but also upon the court, as the law by which they are
upheld. The affidavit of Mr. Grove, read against the motion,
shows nothing which any .court had theretofore considered
good, cause for further time to plead. Nothing can be deemed
good cause which does not tend to show some meritorious de-
Jfence; which does not tend to show that a judgment by default
would in fact be against good conscience and oppressive. This
affidavit does not show that the defendant ever informed his
attorney of the service in Woodford county, nor does it at-
tempt to excuse the neglect of the affiant to notice it during the
four days the summons remained with the papers in the case,
after it was given to the clerk by Mr. O’Brien, and before the
entry of the motion for judgment. A service in two counties,
under the circumstances of this case, is not unusual, and cer-
tainly is rather to be commended than condemned. It tends
to save delay and the expense of continuances, and cannot in-
jure a defendant. True, the costs of two services are made,
but a defendant may have the costs of the second service taxed
against the plaintiff on motion, and this is an ample remedy.
But the court below not only overruled the motion and allowed
the defendant to plead: it went farther, and gave him LEAVE
7o PLEAD IN ABaTeMeNT! Had the cause shown been ever so
good, had a defence ever 8o meritorious been alleged, the court
should only have allowed the defendant to plead Zo the menrits,
to set up that defence in bar; but that court, apparently over- -
looking, certainly disregarding, a wise and universal practice
of the courts of law, approved by long experience, and sustained
by an unbroken current of anthority, extended to the defend-
ant the extraordinary indulgence of leave to plead in abatement
when even leave to plead in bar ought to have been denied.
Act to establish 16th Cireait, Sec. 8, P. S. 350.

Otvered o ficereloal 22 LU,/ 7€/
Mwafyﬂﬂéﬁ/«%zwzz M/f, /j)’

3. Querruling demurrer lo plea in abatementto process served
in Marshall county. : '
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. Overruling denuwrrer to plea in abateinent to process served
in Woodford county.

5. Guving judgment for the defendant against the plaintiffs.

Since the case of Kenney et. ux. v. Greer, 13 Ill. R., 432,
it has been settled that the privileges to detendants allowed by
the second section of the Practice Act, can be taken advantage
of only by plea in abatement, or, if the facts appear of record
in the case, by motion, and that the objection is waived, unless
made in apt time. And this doctrine is sanctioned and sus-
tained, no less by the established rules of construction than by
the plain teachings of that common honesty which regards un-
fortunate creditors as entitled to a portion of the favor which
obstinate debtors are forever invoking for their protection.

A —OF Prras 1x ABATEMENT GENERALLY.

(1.) They should be certain to every intent.
1 Chitty Pldgs., 457.

"(2.) In cases like the one at bar, they must not only show
that the court has not jurisdiction, but also point out specially
some other court which has it.

Gould Pldgs., ch. v., sec. 11, 26, pp. 230, 237, and cases cited.

(8.) The least inaccuracy or defect in pleas of this kind is
fatal.
Ll ‘Ibid. §. 66, p. 2%, and cases. “ -

\ 4 » o
L O N S Fude 2, AN 1N e
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1 Petersdorf Abdg. 42, and cases cited.
Trinder v. Durant, 5 Wend. R., 72.
Eddy and al. v. Brady, 16 1. R., 307.
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(5.) It is not necessary to assign ury special causes of de-
murrer. .
1 Chitty Pldgs. 465 and cases cited.

(6.) Our statute declares that no suclr plea shall be admitted
or received by any court of this State, without an affidavit of’
the truth thereof.

Statute of Abatement, sec. 1, P- S. 73.

(7.) And this affidavit must be positive as to every fact.
1 Petersdorf Abdg., 59, Ne. 6.

(8.) Belief will not answer; but the party must swear with- .
out qualification that the plea is true in substance and matter
of fact. .

Kingsland v. Cowwman, 5 Hill, 608, and cases cited.

B.—Or tHE PLEAS IN ABATEMENT IN THE CASE AT BARr.

(1) In simply denying “that the contract, promises and
moneys” were specifically payable in the county of Peoria,
these pleas admit that one or more of the causes of action de-
clared on was so payable.

(2.) In failing to show where any or either of the causes of
action was specifically payable, or that the same were not spe-
cifically payable at any particular place, these pleas contradict
and nullify, by an intendment of law, their averment that the
“contract, promises and moneys” were not made specifically
payable in Peoria county.

(3.) The cases of Longley & al. v. Norvall, 1 Scam. R., 389,
and Russell v. Iamilton, 2 Scam. R., 57, seem to sanction the
determination of the sufficiency of the affidavits to these pleas
upon demurrer, and the language of the Abatement et may

/W be construed t%wm'rant this practice, 2,
/ /. . y . ﬂ w, z.z . . ?;'
G fiS it SRS

. 4 . Ly e . .
nstead of standing firmly on a positive verification ot
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every fact, these pleas totter ow the feeble support of the “con-
siderable knowledge” and gencrous belief of a third person.

(5.) They were.received by tlie court below, in contravention
of the positive prohibition of the second section of the Statute
of Abatement, and the objection is expressly saved in the spe-
cial causes of demurrer assigned.

(6.) They do not anywise “point ont specifically any other
court which has jurisdiction,” and whose process would be ac-
knowledged by the defendant as sufficient to require him to
answer to the merits of the action:.

L]

For these reasons,—because the plaintiffs have shown a clear
right to a judgment by default, and the assessment of their
" damages thereupon, and the defendant has not even attempted
to show that he would be anywise wronged or injured there-
by,—Dbecause the pleas put in by the defendant, even if he had
a right to plead them, are severally informal, uncertain and
insufficient, and the demurrers of the plaintiffs thereto respect-
ively are sustained, as well by the spirit of the law, which ever
regards justice as the true end of all legal proceedings, as by
those excellent rales of pleading which the wisdom of the ju-
diciary has devised and established,—the plaintiffs in error ask
the Supreme Cowrt to reverse the judgment of the court below..
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STATE OF ILLINOIS,

IN THE .

SUPREME COURT,

OTTAWA TERM, A. D. 1860.

HENRY E. DIBBLEE, RICH'D W, CLARK & ADDIRON G. BICKFORD, |

v

EZRA D, DAVISON.

ERROR TO PEORIA.

BRIEF OF CHARLES C. BONNEY

FOR PLAINTIFFS IN ERROR.

PEORIA, ILL.
BENJAMIN FOSTER, PRINTER AND BOOKBINDER.




STATE OF ILLINOIS, ss.
{ IN THE SUPREME COURT,

{ OTTAWA TERM, A. D. 1860.

HENRY E. DIBBLEE,.
RICHARD W. CLARK AND

ADDISON G. BICKFORD, U Zvor t0 Proria.

: v.
EZRA D. DAVISON.

- BRIEF OF CHARLES C. BONNEY

FOR PLAINTIFFS IN ERROR.

I.—SrateMeENT OF 1ME CasE.

This was an action of assumpsit, by H. E. Dibblee & Co.,
the plaintiffs in error, against E. D. Davison, the defendant in
error, on a promissory note, payable to A. M. Holliday and
indorsed to the plaintiffs. The declaration contained two spe-
cial counts on the note, and the common counts for goods, la-
bor and money, and was filed November 4, 1858.

Summons issued 22d January, 1859, to Woodford county,
and was served 12th February following, to ensuing March
Term; and on the 29th Jatinary, summons issued to Marshall
county, and was served 9th February, to same term. The dec-
latation was filed and the process issued against E—— D. Da-
vison. Both sheriffs returned the full name of the defendant,
and he appeared and pleaded, and the declaration was amended
accordingly.
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Ou the Tth day of March the defendant filed a plea to the
process to Marshall county, to which there was a special de-
murrer filed on the 9t} day of that month. The attention of the
court is called to the following objections to this plea:

1. It does not deny that AxY ok E1THER of the causes of ac-
tion declared on were made payable in the county of Peoria.

2. It does not show where any or exther of the causes of ac-
tion was 1nade payable, nor whether any or either of them was
specifically made payable at any particular place.

3. The affidavit attached, is on “considerable knowledge,”
and verity of belief, and not anywise eertain as the law re-
quires.

4. The plea does not touch ke process to Woodford county,

so the court below had Jurisdiction by the service thereof, not-
withstanding the plea.

5. It does not specially point out any other court which has
Jurisdiction.

The Bill of Exceptions sets out the first and second rules of
the court below, providing that in all cases where there has
been service and declaration ten days before the commence-
ment of the term, the defendant shall plead before Thursday
of the first week, and that in default thereof the plaintiff may
have judgment by default unless the defendant shall show good
cause by affidavit for further time to plead.

The March Term, 1859, commenced on Monday, the 7th
day of the month.

On Friday, the 11th day of that month, the plaintiffs filed
and entered their motion for Jjudgment by default, because no
plea had been filed to the process served in Woodford county.
This motion was heard on the 17th of the same month, and the
defendant read an afidavit of Henry Grove, Esq., against the
motion, stating

1. The retainer of affiant some ten days before the term, to
plead to the jurisdiction, &e,
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9. Affiant found two cases between plaintitfs and detendant,
in one of which there was 1o declaration. '
3. Affiant took the papers which had the declaration, pre-
pared a plea, and kept the papers several days.
4. There was but one summnons with them, and that was
served in Marshall county. ,

5. If affiant had known ot any other summons, he would
have mentioned the same in the plea.

6. 1le believes plaintifts non-residents.

7. Defendant some time since resided in Woodford county.

8. Believes defendant never resided in Peoria county.

9. Believes the causes of action arose in Wisconsin.
- 10. Believes the money was not specifically payable in Peoria.

11. Believes defendant was not served in Peoria, but in
Woodford and Marshall counties.

12. Affiant found no writ to Woodford county with the pa-
pers.

13. Believes the writ to Woodford county was put with the
papers in the case in which no declaration was filed.

14. Plaintiffs’ attorney told affiant the docketing of the sec-
ond case was a mistake.

15. Deponent moves for leave to plead to the jurisdiction, &e.

The plaintiffs read in support of said motion an aflidavit of
W. W. O’Brien, Esq., stating

1. On the first day of the term, (March 7, 1859,) he gave the
summons in this cause, which was served in ‘Woodford county,
to the clerk of the court.

9. Affiant believes that said summons has since remained
with said clerk.

The clerk then stated as evidence, by agreement,

1. That there was in fact but one case between the partics.
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. Overruling demurrer to plea in abatement to Process served
in Woodford county.

5. Giving judgment Jor the defendant against the plaintiffs.

Since the case of' Kenney et. ux. v. Greer, 13 Ill. R., 432,
it has been settled that the privileges to defendants allowed by
the second section of the Practice Act, can be taken advantage
of only by plea in abatement, or, if the facts appear of record
in the case, by motion, and that the objection is waived, unless
made in apt time. And this doctrine is sanctioned and sus-
tained, no less by the established rules of construction than' by
the plain teachings of that common honesty which regards un-
fortunate creditors as entitled to a portion of the favor which
obstinate debtors are forever invoking for their protection,

A.—OF PrEas v ABATEMENT GENERALLY.

(1.) They should be certain to every intent,
1 Chitty Pldge., 457.

(2.) In cases like the one at bar, they must not only show
that the court has not Jurisdiction, but also point out specially
some other court which has it,

Gould Pldgs., chy v., sec. 11, 26, pp. 230, 237, and cases cited.

(8.) The least inaccuracy or defect in pleas of this kind is

fatal.
y Ibid. S. 66, p. 254, and’ cases. &
N X ) N 5 ¥ N % .
NN . ; N . PEMRCINS YA 0D NN AT iy Sl
| .~ ) They ave not amendable., .. Lo S N I L L TR L
1 Petersdorf Abdg, 42, and cases cited. i '
Trinder v, Durant, 5 Wend. R., 72. f

Eddy and al. v. Brady, 16 111, R., 307.
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(5.) It is not necessary to assign any special causes of de-
murrer.
1 Chitty Pldgs. 465 and cuser cited.

(6.) Our statute declares that no such plea shall be admitted
or received by any court of this State, without an ‘affidavit of
the truth thereof.

Statute of Abatement, sec. T, P. 8. 73.

(7.) And this affidavit must be positive as to every fact.
1 Petersdorf Abdg., 59, No. G.

(8.) Belief will not answer; but the party must swear with-
out qualification that the plea is true in substance and matter
of fact.

Kingsland v. Cowman, 5 Hill, 608, and cases cited.

B.—OF THE PLEAS IN ABATEMENT IN THE CASE AT BAR.

(1.) In simply denying “that the comtract, promises and
moneys” were specifically payable in the county of Peoria,.
these pleas admit that one or more of the causes of action de-
clared on was so payable.

(2.) In failing to show where any or either of the caunses of
action was specifically payable, or that the same were not spe-
cifically payable at any particular place, these pleas contradict
and nullify, by an intendment of law, tl1eir averment that the
“contract, promises and moneys” were not made speclﬁcallv‘
payable in Peoria county.

(3.) Thé cases of Longley & al.-v. Norvall, 1 Scam. R., 389,
and Russell v. Hamilton, 2 Scam. R., 57, seem to sanctlon the:
determination of the sufficiency of the affidavits to these pleas:
upon demurrer, and the language of thé Abatement Act may

be construed wagrant this p chce Ei 74
/‘Z‘”f @S Inste.ggf’sét?'}"“’? G

nding firmly on”a positive veritication of



‘J,'!

8

every fact, these pleas totter on the feeble support of the * con-
siderable knowledge™ and generous belief of a third person.

(5.) They were received by the court below, in contravention
of the positive prohibition of the second section of the Statute
of Abatement, and the objection is expressly saved in the spe-
cial causes of demurrer assigned.

(6.) They do not anywise “point ont specifically any other
court which has jurisdietion,” and whose process would be ac-
knowledged by the defendant as suflicient to require him to
answer to the merits of the action,

Tor these reasons,—because the plaintiffs have shown a clear
right to a judgment by default, and the assessment of their
damages thereupon, and the defendant has not even attempted
to show that he would be anywise wronged or injured there-
by,—because the pleas put in by the defendant, even if he had
a right to plead them, are severally informal, uncertain and
insufficient, and the demurrers of the plaintiffs thereto respect-
ively. are sustained, as well by the spirit of the law, which ever
regards justice as the true end of all legal proceedings, as by
those excellent rules’of pleading which the wisdom of the ju-
diciary has devised and established,—the plaintiffs in error ask
the Supreme Court to reverse the judgment of the court below.
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SUPREME COURT,
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HENRY E. DH;BLEE, RICH'D W. CLARK & ADDISON G, BICKFORD,

v

EZRA D, DAVISON, l

ERROR TO PEORIA. ‘

BRIEEF OF CHARLES C. BONNEY

FOR PLAINTIFFS IN .ERIKOR.
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ADDISON G. BICKFORD,

STATE.OF ILLINOIS, ss.
{ IN THE SUPREME COURT,

l OTTAWA TERM, A. D. 1860.

HENRY E. DIBBLEE,
RICHARD W. CLARK AND

Error to Peoria.

V.
EZRA D. DAVISON. J

BRIFF OF CHAI{LI C. BONNEY

FOR PLAINTIFFS IN ERROR.

I.—SraTEMENT Off THE CASE.

This was an action of assumpsit, by H. E. Dibblee & Co.,
the plaintiffs in error, against E. D. Davison, the defendant in
error, on a promissory note, payable to A. M. Holliday and
indorsed to the plaintiffs. The declaration contained two spe-
cial counts on the note, and the common counts for goods, la-
bor and money, and was filed November 4, 1858.

Summons issued 22d January, 1859, to Woodford county,
and was served 12th February following, to ensuing March
Telm, and on the 29th January, summons issued to Marshall
county, and was served 9th February, to same term. The dec-
laration was filed and the process issued against E—— D. Da-
vison. Both sheriffs returned the full name of the defendant,
and he appeared and pleaded, and the declaration was amended
accordingly.
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Ou the 7th day of March the defendant filed a plea to the
process to Marshall county, to which there was a special de-
murrer filed on the 9th day of that month. The attention of the
court is called to the following objections to this plea:

1. It does not deny that ANY or ErTnEr of the causes of ac-
tion declared-on were made payable in the county of Peoria.

2. It does not show wheie any or either of the causes of ac-
tion was 1nade payable, nor whether any or either of them was
specifically made payable at any particular place.

3. The affidavit attached, is on “considerable knowledge,”
and verity of belief, and not anywise certain as the law re-
quires. )

4. The plea does not touch ke process to Woodford county,

8o the court below had jurisdiction by, the service thereof, not-
withstanding the plea. y

5. It does not specially point out any other court which has
jurisdiction.

The Bill of Exceptions sets out the first and second rules of
the court below, providing that in all cases where there has
been service and declaration ten days before the commence-
ment of the term, the defendant shall plead before Thursday
of the first week, and that in default thereof the plaintiff may -
have judgment by default unless the defendant shall show good
cause by affidavit for further time to plead. '

The March Term, 1859, commenced on Monday, the 7th
day of the month.

On Friday, the 11th day of that month, the plaintiffs “filed
and entered their motion for judgment by default, because no
plea had been filed to the process served in Woodford county.
This motion was heard on the 17th of the same month, and the
defendant read an affidavit of Henry Grove, Esq., against the
motion, stating

L. The retainer of affiant some ten days before the term, to
plead to the jurisdiction, &e, . ’
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9. Affiant found two cases between plaintifts and defendant,
in one of which there was no declaration.

3. Affiant took the papers which had the declaration, pre-
pared a plea, and kept the papers several days.

4. There was but one summons with them, and that was
served in Marshall county.

5. If affiant had known ot any other summons, he would
liave mentioned the same in the plea.

6. 1le believes plaintiffs non-residents.

. Defendant some time since resided in Woodford county.

-1

o

. Believes defendant never resided in Peoria county.

9. Believes the causes of action arose in Wisconsin.

10. Believes the money was not specifically payable in Peoria.

11. Believes defendant was not served in Peoria, but in
Woodford and Marshall counties.

192. Affiant found no writ to Woodford county with the pa-
pers.

13. Believes the writ to Woodford county was put with the
papers in the case in which no declaration was filed.

14. Plaintiffs’ attorney told affiant the docketing of the sec-
ond case was a mistake.
 15. Deponent moves for leave to plead to the jurisdiction, &e.

The plaintiffs read in support of said motion an aflidavit of
W. W. O’Brien, Esq., stating

1. On the first day of the term, (March 7, 1859,) he gave the
summons in this cause, which was served in Woodford county,
to the clerk of the court.

9. Affiant believes that said summons has since remained
with said clerk.

The clerk then stated as evidence, by agreement,

1. That there was in fact but one case between the parties.
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2. That the papers had heen divided and the case twice
docketed by mistake. ;

3. That on Saturday preceding the commencement of the
term, his attention was called to the error by the plaintifts’ at-

torney, and on that day he corrected the game, and put the pa-
pers together. :

The Circuit Court overrnled the motion for Jjudgment, and
gave leave to the defendant to plead in abatement to the pro-
cess served in Woodford county, and the plaintiffs excepted.

On the next day (18th March) the defendant filed a plea in
abatement to summons served in Woodford county, to which

the plaintiffs demurred specially on the 19th day of that
month, '

The plea, affidavit thereto, and demurrer, respectively con-
fain the same points as those to the Marshall county process.

At the same term, on the 25th day of the same month, the
Circuit Court overruled both the demurrers, considered that it
ought not to take furtheyr cognizance of the action, and gave
jndgment against the plaintiffs for costs, ;

The plaintifts bring the case to this Conrt for review,

IL.—Or tur Ergors ASSIGNED,

L. Overruling the motion of the plaintiffs for judgment by
default for want of a plea, :

2. Allowing defendant to Plead in ABsTEMENT fo the process
to Woodford county. .

By the rules of the Peoria Circuit Court the plaintiff§ were
clearly entitled to Judgment for want of a plea to the process
served in Woodford county. These rules, expressly authorized
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by statute, cannot be arbitrarily disregarded; but are as bind-.
ing and obligatory until regularly rescinded, not only upon the
parties but also upon the court, as the law by which they are
upheld. The affidavit of Mr. Grove, read against the motion,
shows mnothing which any court had theretofore considered
good cause tor further time to plead. Nothing can be deemed
good cause which does not tend to show some meritorious de-
Jfence; which does not tend to show that a judgment-by default
would in fact be against good conscience and oppressive. This
affidavit does not show that the defendant ever informed his
attorney of the service in Woodford county, nor does it at-
tempt to excuse the neglect of the affiant to notice it during the
four days the summons remained with the papers in the case,
after it was given to the clerk by Mr. O’Brien, and before the
entry of the motion for judgment. A service in two counties,
under the circumstances of this case, is not unusual, and cer-
tainly is rather to be commended than condemned. It tends
to save delay and the expense of continuances, and cannot in-
jure a defendant. True, the costs of two services are made,
but a defendant may have the costs of the second service taxed
against the plaintift on motion, and this is an ample remedy.
But the court below not only overruled the motion and allowed
the defendant to plead: it went farther, and gave him LEAVE
o pLEAD 18 asateyext! Iad the cause shown been ever so
good, had a defence ever so meritorious been alleged, the court
should only have allowed the defendant to plead to the merits,
to set up that defence in bar; but that court, apparently over-
looking, certainly disregarding, a wise and universal practice
of the courts of law, approved by long experience, and sustained
by an unbroken current of authority, extended to the defend-
ant the extraordinary indulgence of leave to plead in abatement
when even leave to plead in bar ought to have been denied.
: Act to establieh 16th Circuit, Sec. 8, P. S. 350.

Dtverew o0 fPriecatiadts 22 LU AEl
W Jdl, V. ﬁ/l@u(ém: 2.2 M‘/f‘ /9)‘

3. Querruling demurrer to plea in abatement to process served.
in Marshall county. ’
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L. Overruling demurrer to plea in abatement to process served
e Woodford county.

5. Giving judgment for the defendant against the plaintiffs.

Since the case of Kenney et. ux. v. Greer, 13 Ill. R., 432,
it has been settled that the privileges to detendants allowed by
the second section of the Practice Act, can be taken advantage
of only by plea in abatement, or, if the facts appear of record
in the case, by motion, and that the objection is waived, unless
made in apt time. And this doctrine is sanctioned and sus-
tained, no less by the edtablished rules of construction than by
the plain teachings of that common honesty which regards un-
fortunate creditors as entitled to a portion of the favor which
obstinate debtors are forever invoking for their protection.

A.—OF PLEAs IN ABATEMENT GENERALLY.

(1.) They should be certain to every intent. .
1 Chitty Pldge., 457.

(2.) In cases like the one at bar, they must not only show

that the court has not jurisdiction, but also point out specially
some other court which has it. :

G:ould Pldgs., ch. v., sec. 11, 26, pp- 230, 237, and cases cited.

(3.) The least inaccuracy or defect in pleas of this kind is
fatal. '
SR \{bld §.f6, P- 254,‘ and c:ases, :

T VLG S SR TR N Mg
'(4.) Thoy*are-not améntlable: » < B
1 Petersdorf Abdg. 42, and cascs cited.

Trinder v. Durant, 5 Weud, R., 72.
Eddy and al. v, Brady, 16 II1. R., 307.
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(5.) It is not necessary to assign any special eauses of de-
murrer.

s

1 Chitty Pldgs. 465 and cases cited.

(6.) Our statute declares that no such plea shall be admitted *
or recewved by any court of this State, without an affidavit of
the truth thereof.

Statute of Abatement, sec. 1, P. 8. 73.

(7.) And this affidavit must be positive as to every fact.
1 Petersdorf Abdg., 59, No. 6.

(8.) Belief will not answer; but the party must swear with-
out qualification that the plea is true in substance and matter
of fact.

Kingsland v. Cowman, 5 Hill, 608, and cases cited.

B.—OF TaE PrEAS IN ABATEMENT IN THE CASE AT Bar.

(1.) In simply denying “that the contract, promises and
moneys” were specifically payable in the county of Peoria,
these pleas admit that one or more of the causes of action de-
clared on was so payable.

(2.) In failing to show where any or either of the causes of’
action was specifically payable, or that the same were not spe-
cifically payable at any particular place, these pleas contradict
and nullify, by an intendment of law, their averment ‘that the
“contract, promises and moneys” were not made specifically
payable in Peoria courity. '

(3.) The cases of Longley & al. v. Norvall, 1 Scam. R., 389,
and Russell v. Tamilton, 2 Secam. R., 57, seem to sanction. the
determination of the sufticiency of the affidavits to these pleas
upon demurrer, and the language of the Abatement Act may

,7‘//" be construed tQ warrant this practice. 4% 2
Z 73 . > c ‘w Z z jo 33 -
’//4/”@ é; insféa}% f sfanﬁmg/‘ﬁrm]y ‘on a positive verification of
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every fact, these pleas totter on tlie feeble support of the ¢ con-
suderable knowledge” and generous belief of a third person.

(5.) They were received by the court below, in contravention
of the positive prohibition of the second section of the Statute
of Abatement, and the objection is expressly saved in the spe-
cial causes of demwmrrer assigned.

(6.) They do not anywise “point ont specifically any other
court which has jurisdiction,” and whose process would be ac-
knowledged by the defendant as sufficient to require him to
answer to the merits of the action.

For these reasons,—because the plaintifts have shown a clear
right to a judgment by default, and the assessment of their
damages-thereupon, and the defendant has not even attempted
to show that he would be anywise wronged or injured there-
by,—because the pleas put in by the detendant, even if he had
a right to plead them, are severally informal, uncertain and
insufficient, and the demurrers of the plaintiffs thereto respect-
ively are sustained, as well by the spirit of the law, which ever
regards justice as the true end of all legal proceedings, as by
those excellent rules of pleqdm«r which the wisdom of the ju-
diciary has devised and established,—the plaintiffs in error ask
the Supreme Court to reverse the judgment of the court below.
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iy STATE OF ILLINOIS, SS.
JIN-THE: SUPREME COURT AT OTTAWA.

~ OF.THE -APRIL.TERM, A. D. 1859,

S TRATI I

iHENRY E DIBBLEE, "RICHARD W.

'
¢/

(JLARK AND ADDISON G. BIOKFORD, ,
“"+ 'Plaintiffs in ‘Error, | ERrror T0. PLORKA (/lR(,tll

]
!
versus .« . CotrRrr,
I]_Z,RA D. DAVIS()V ~

PAGE OF
Defcndant in Tuux

ll} CO](D

« ABSTRACT OF TIIP REC()RD.

Dedm ation in r1sbumpsxt filed Nov. 4, 1858. Two counts on note and indorse-
ments and common counts.; Note does not show where made or where payable.
\Iote 51gned by and declaration filed against E—— I). Davison.

1

0wt

Summons Ja.nuax) >‘>q,,p.850 to, Woodford county, to Mmch term, 1859, 1st
s Monday of March, served February 12th by sherift of Woodtold count), v.hu re-
turns the full name of detend'mt Ezra D. Davigon.

. Suminons of Janual) 29th, 1859, to Marshall county, to same March term,
served by sheriff of. M&la]}du connty February 9th, 1b.)9, dll(l fnll name of detuld-

ant given in return as above.

u Motion to amend declaration by sherift’s return,

Plea of Ezra D. Davison in ‘abatement to the l)l'()CCS.;s-SlC‘l“\"C(fb)’ sheriff of Mar-
gshall county, alleging that it is pleaded.in person; that the supposed causes of ac_
tion, if any have accrued, acerued out of the jurisdiction and out of the county of
Peoria, to wit, at Plattsville, in Wisconsin ; that at the commencement of suit de-
fendant did not reside in Peoria county, but did and does reside in Marshall coun-
ty, Illinois; that process served in Marshall county, and by sheriff therenf; “that
the qontla(,t, promises, and moneys w ere not made specially payable in the county
of Peoxm and that at commencement of suit plaintiffs were not nor since have
1o been residents of Paoria county.«: Veritication and prayer, whether court can or
will take fuxther cogm/unce, &¢. | Signed Ezra D. Davison.  Aftidayit, of Jen-
ry Grove thdt Tie has considerablé I\nowledu‘e otlie mutters atn‘ted in the plc-'x, and
the same are true as he verily believes.

n  Special demurrer, filed March 9, 1859, to above plea, for that—I. It is not de-
nied that any or either of the causes was payable at Peoria. 2. It is not shown
where any or either of the causes was payable. 8. The existence of the causes is
only hypothetically admitted. 4. The affidavit is uncertain and insufficient.
5. The court has jurisdiction and the defendant is bound to answer, notwithstand-

ing the matters alleged in the plea.
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" Bill of exceptions, setting out—1. Rule 1 of Peoria circuit court, providing that

defendant shall plead on or before Thursday of the first week of court, &e. 2.
Rule 2, providing that if plea be not so filed plaintiff may have judgment by de-
fault, unless defendant show good cause, verified by affidavit, for further time to

..Plead. 3. Motion of plaintiffs filed and entered March 11, 1859, for judgment by
default, for that declaration filed and process served in Woodford county more
than ten days before the commencement of the term [March 7, 1859.]

1+ Motion heard March 17, 1859. Defendant read against motion on affidavit of
Grove, his attorney, stating retainer of attorney some ten days or more before the
term to file plea to the jurisdiction &e. Afliant found two cases docketed against
defendant in favor of plaintiffs, in one of which no declaration was filed; affiant
took other case, prepared plea and kept papers several days ; but one summons with
the papers when e took them, and that was served in Marshall county. If affiant
had known of any other summons he should have mentioned the same in the plea;
affiant is not personally acquainted with plaintiffs, but believes them non-residents ;
affiant is acquainted with defendant, who some time since resided in Woodford
county ; affiant believes defendant never resided in Peoria county; also believes
causes of action arose in Wisconsin, and that the money was not specifically paya-
ble in Peoria; that defendant was not served in Peoria county, but in Marshall and
Woodford counties; affiant found no writ to Woodford county, but believes it was
put with the papers in which no declaration was filed; plaintiffs’ attorney told af-
fiant that the second case was a mistake, &ec.  Deponent moves for leave to plead
to the jurisdiction, &ec.

»  Plaintiffs read in support of said motion an affidavit of W. W. O'Brien, Esq.,
that on the first day of the term (March 7th)) he gave the summons served in
Woodford county to the clerk, and believes it has since remained with the papers

in this cause.

15 The clerk stated by agreement as evidence, &c., that there was in fact but one
case between said plaintiffs and said defendant in said court; that said papers had
been divided, and the case twice docketed by mistake; that on Saturday preced-
ing the commencement of the term, his attention was called to the fact by the

plaintiffs’ attorney, and that he (said clerk) then and there put the papers together

and corrected the docket.

This was all the evidence.

1w Court overruled plaintifts’ motion for judgment, and allowed the defendant to
plead in abatement to the writ served in Woodford county, and the plaintifts ex-

vepted.

March 18, 1859, plea in abatement filed to the summons served in Woodford
1 eounty, alleging same facts as that filed to process served in Marshall county, and

in same terms,

a  Affidavit same as that to other plea.
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% Demurrer to said last plea in abatement, assigning same reasons alleged against

the plea in abatement first filed.

% Proceedings at March term, (commencing first Monday, Tth,) to wit: March
15th, motion ot plaintiffs to amend declaration by sheriff’s return allowed, and
declaration amended by inserting full Christian name of defendant.

Motion of plaintiffs for judgment by default on service of original summons to
* Woodford county, &ec.

Cross motion of defendant for leave to plead thereto, &e.

Motion denied, cross motion allowed, leave to defendant to plead in abatement

or otherwise, and exception by plaintiffs.

March 25th, 1859, both demurrers overruled, and judgment that court ought
not to take further cognizance, &ec., that defendant go without day, &e., and that

defendant recover his costs, d&ee.
% Clerk’s certificate.

ERRORS, TO WIT:
Overruling motion for judgment by default.
Allowing defendant to plead in abatement to process served in Woodford co.
3. Overruling demurrer to plea in abatement to process served in Marshall co.
. Overruling demurrer to plea in abatement to process served in Woodford co.
Giving judgment tor defendant.
CITARLES C. BONNEY,
Attorney for Plaintiyf in Lrror.
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STATE OF ITLLINOIS.l. @h People of 1}” State of ; linsis,

To the Sheriff of the County of &_"—‘* V4 CW Greeting :
%L‘[dnsc In the record and plO(’CCdlnﬂ'S and also in the rendition of the judgment
of a plea which was in the Beocc o lt— — Court of Feoan —

County, before the Judge thereof, between W{/um &. @LM& é%«y}
Y. Blak o) AIAScoen 5. RESflrd ——

Q@ g x
plaintiﬁ;s and g"/l/éb @ < c 1 O ) Doy 28

/

defendant , it is said that manifest error hath intervened, to the injury of the said

———

as we are informed by %ZA complaint, ~— the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; @Therefore, e
Command 1)[1!1, That by good and lawful men of your County, you give notice to the said

ﬁ} D et b 9&(//1/1/417-0\ — - —

that A{\ be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April pext, to hear the records and proceedings -aforesaid, and
the errors assigned, if shall see fit; and further to do and receive what said
Court shall 01de1 in this behalf; and have you then there the names of those by whom
you shall give the said ﬁ«y/z/a D. Jaolt oo ——— el
s — notice, together with this writ.

e ﬁ’i[lhlvss The Hon, JOHN D. CATON, Chief Justice

\ "“ Tave of,.our 8aid Court, and the Seal thereof; at Ottawa,

< IY this )(% day of Fe 5.—%0- 4 in the
') Year o"'Om Lord One Thoushnd« }.&Al%*lt‘lilql[(]l'ed

andéq& 5«-4,(5\\ 2 o } < (‘Q\;
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STATE OF ILLINOIS, SS.

IN THE SUPREME COURT AT OTTAV\A

s R APRIL TERM A; D '1859 Hjich Going G

I 1 A TS0 Cadigtlyes
LI Prigl i ‘h )

. HENRY E. DIBBLLL RICHARD W, 1,, oL e | e
(,LARL AND ADDISON G. BICKFORD, |’ fi 6 i
Plaintiffs in Error, ~* Error 10 Prorra Crreurr '
versus .- ’ CoOURT.
B L EARA D. DAVISON,

THE Defenddnt in Error.
RECORD. g

ABSTRACT OF TUE RECORD.

Declaration in assumpsit filed Nov. 4, 1858. Two counts on note and indorse-
ments and common counts.. Note does not show where made or where payable.
\Iote swned by and declalatlon filed against E—— D. Davison.

1

-Sumimons January 77;},.}1859 110 Weoodford county, to.Maxch term, 1859, 1st
5 Monday’ of March; served February; 12th-by. sheriff of,Woodford  county, who re-
turns the full name of defendant, Ezra D. Davison.

¢ ' "Summons  of ‘January ; 29th, 1859,; to; Marshall : county;. to, same, March term,
served by sheriff of Marshall.county February 9th, 1859, angfull name of defend-

ant given in return as above.

' Motionito amend declaration by sheriff’s return.

Plea of Ezra D. Davison in abatement to the process served by sheriff of Mar-
gshall county, alleging that it is pleaded,in person ; that the supposed causes of ac_
tion, if any have accrued, accrued out of the jurisdiction and out of the county of
Peoria, to wit, at Plattsville, in Wisconsin ; that at the commencement of suit de-
fendant did not reside in Peoria county, but did and does reside in Marshall coun-
ty, Illinois; that process served in Marshall county, and by sheriff thereof; “that
the contyact, promises and moneys were npt made specially payable in the county
of Peoria; and that at commencement of suit plaintiffs were not nor since have
1o been residents of Peoria ebiinty 2} Veriti¢iitign and prayer: whether court can or
will. take. further cognizance, &¢, Signed Ezra, D. Dayison. Aflidavit of Hen-
ry Grove-that he lfas considerable know ledge of thp matters st wted in the, ];1ea, and

the same are true as he verily believes.

1 Special demurrer, filed March 9, 1859, to above plea, for that—I. It is not de-
nied that any or either of the canses was payable at Peoria. 2. It is not shown
where any or ecither of the canses was payable. 3. The existence of the causes is
only hypothetically admitted. 4. The affidavit is uncertain and insufficient.
5. The court has jurisdiction and the defendant is bound to answer, notwithstand-
ing the matters alleged in the plea.
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¥ Bill of exceptions, setting dut—1. Rule 1 of Peoria cireuit court, providing that

defendant shall plead on or before Thursday of the first week of court, &e. 2.
Rule 2, providing that if plea be not so filed plaintiff may have judgment by de-
fault, unless defendant show good cause, verified by affidavit, for further time to

 Plead. 3. Motion of plaintiffs filed and entered March 11, 1859, for judgment by
default, for that declaration filed and process served in Woodford county more
than ten days before the commencement of the term [March 7, 1859.]

14 Motion heard March 17, 1859. Defendant read against motion on affidavit of
Grove, his attorney, stating retainer of attorney some ten days or more before the
term to file plea to the jurisdiction &e.  Affiant found two cases docketed against
defendant in favor of plaintiffs, in one of which no declaration was filed; afliant
took other case, prepared plea and kept papers several days ; but one summons with
the papers when he took them, and that was served in Marshall county. If afliant
had known of any other summons he should have mentioned the same in the plea;
affiant is not personally acquainted with plaintiffs, but believes them non-residents
afliant is acquainted with defendant, who some time since resided in Woodford
county ; affiant believes defendant never resided in Peoria county; also believes
causes of action arose in Wisconsin, and that the money was not specifically paya-
ble in Peoria; that defendant was not served in Peoria county, but in Marshall and
Woodford counties; affiant found no writ to Woodford county, but believes it was
put with the papers in which no declaration was filed; plaintifts’ attorney told at-
fiant that the second case was a mistake, &c.  Deponent moves for leave to plead
to the jurisdiction, &ec.

1w Plaintiffs read in support of said motion an affidavit of W. W. O'Brien, Esq.,
that on the first day of the term (March Tth,) he gave the summons served in
Woodford county to the clerk, and believes it has since remained with the papers
in this cause.

18 The clerk stated by agreement as evidence, &c., that there was in fact but one
case between said plaintiffs and said defendant in said court; that said papers had
been divided, and the case twice docketed by mistake; that on Saturday preced-
ing the commencement of the term, his attention was called to the fact by the
plaintiffs’ attorney, and that he (said clerk) then and there put the papers together

and corrected the docket.

This was all the evidence.

1w Court overruled plaintifts’ motion for judgment, and allowed the defendant to
plead in abatement to the writ served in Woodford county, and the plaintifts ex-
cepted.

March 18, 1859, plea in abatement filed to the sunmmons served in Woodford
1 county, alleging same facts as that filed to process served in Marshall county, and
in same terms.

2z Afidavit same as that to other plea.




2 Demurrer to said last plea in abatement, assigning same reasons alleged against

the plea in abatement first filed.

23 Proceedings at March term, (commencing first Monday, 7th,) to wit: March
15th, motion of plaintiffs to amend declaration by sheritt’s return allowed, and
declaration amended by inserting full Christian name of defendant.

Motion of plaintiffs for judgment by default on service of original summons to
* Woodford county, &e.

Cross motion of defendant for leave to plead thereto, &e.

Motion denied, cross motion allowed, leave to defendant to plead in abatement
or otherwise, and exception by plaintiffs.

March 25th, 1859, both demwrrers overruled, and judgment that court ought
not to take further cognizance, &e., that defendant go without day, &e., and that
defendant recover his costs, &e.

% Clerk’s certificate.

ERRORS, TO WIT:
Overruling motion for judgment by default. ‘
Allowing defendant to plead in abatement to process served in Woodford co.
Overruling demurrer to plea in abatement to process served in Marshall co.
Overruling demurrer to plea in abatement to process served in Woodtord co.
Giving judgment for defendant.
CITARLES C. BONNEY,
Lttorney for Plaintiff in Error.
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