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WILLIAM WAYMAN, et. al. )
|

ISABELLA COCHRANE. J

I.

Service of the summons by William Wayman, a Deputy
Sheriff, upon his wife, a co-defendant, was good.

The rule contended for by the counsel for the plaintift, applies
only when the person serving the process has an interest against
that of the person served; and, even then, it applies only when
there is some opportunity for oppression, and not when the process
is.a mere summons to appear.

. Bennett vs. Fuller, 4 John. Rep., p. 486.
Il 248

The notice of the rule for the defendant to answer the amend-
ed bill, contained ﬂle substance of the rule, and gave the defend-
ant all - the notice that a copy would have done. The notice was
served more than ten days before Wayman’s default was entered.

_The Statute cited by the plaintift, applies to an answer to an.
original bill, and not an answer to an amended bill.  The defend-
ant does not necessarily have until the next term atter the filing of
an amended bill, in which to answer it.

R. S. Chap. 21, Secc. 34.



HEE.

The defendant being in default, and the bill being taken as
confessed against him, he was not entitled to notice of the
hearing before the Master.

Iv.

From the report of the Master, it appears that everything
was allowed that Wayman claimed at any time should be allowed.
The only matter he complains of is, that interest was allowed at
ten per cent. instead of six, from the time the judgment had heen
entered in the suit upon the Lond.

V.

The omission in the decree to direct that the Receiver should
eive bonds, is not error. It was discretionary with the Court to
say whether any, and it any, what hond should be given.

VI.

The mortgage was given to secure the payment of the money
borrowed, and interest at the rate of ten per cent. per annum
until paid. The mortgagee was entitled to his lien upon the land
until that contract was performed. The taking of a judgment
upon the debt was a collateral proceeding. This is a proceeding
in equity, and the Court will give the mortgagee what he isin
equity entitled to.

VII.

If the court are of opinion that the decree should have allow-
ed but six per cent. interest from the time the judgment was ren-
dered, the error can be corrected without sending the cause hack to
the court helow. :

FARWELL & SMITH
Solicitors for Defendant.
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SUPREME COURT OF ILLINOIS.

WAY N 5 ColH b ..

ADDITIONAL BRIEE FOR -PLAINTIFE IN.EXRROR. ... .

The Court erred in allowing interest at ten per cent. on the deb,
when the record shows that a year and a half before a ]udoment
had been entered on the bond. -

The bond and debt became both merged in the judgment, and
ceased thereatter to exist as a source ot legal obligation.

It no longer bound Wayman to any legal duty. It could not be
observed or noticed, or affected by any act of either of the parties.
It had passed out of the world of existing things. It was buried in

the record.
White vs. Haffaker, 27 Ills. 349—3852.

From that time six per cent. interest only could be allowed.
White vs. Hajfaker, 27 1lls. 349—352.

The wortgage is but a collateral security for the debt; not a
" substantive obllwatxon

The debt is the principal and the mortgage but an incident, par-
ticularly in equity.
Olds vs. Cummings, 81 Ills.
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The bond was the debt.
Seott vs. Nesbitt, 2 Bro. Ch. Cas. 641.

There could not be two rates of interest—one on the bond debt,
the judgment, and a second higher rate on the mortgage. The
agreement to pay ten per cent. was merged in the judgment, which
afterwards drew interest solely by force of the statute.

White vs. Hajfaker, 27 Ills. 349,
y V o
The judgment debt—the bond, could at any time, can now, be
wholly discharged by paying its tace with interest since, at six per
cent.

The mortgagee thercfore is not bound, and cannot be made to
pay more. How then can ten per cent. be charged against the
land, a mere security ? Suppose the land is held by an assignee of
the equity of redemption, shall he be made to pay one rate, and his
vendor a different one, and less? Or, in case of his death, while
his administrator can discharge the whole debt by paying the face
of the judgment with six per cent., shall the heir, purchaser or
devisee of the land he made to pay ten per cent.?

The land is but a surety for the debt: would be so regarded and
dealt with in bankruptey, administration, or in any other condition
calling for a marshaling of assets. It would violate every rule
of proceeding and recognized principle, to malke the surety pay a
higher rate of interest than his principal. Otherwise, there must
be two accounts taken, of what is due for the debt, and what is
reckoned on the mortgage. But a mortgagor, and- those who
represent his interests, have a right to be protected against a double
account of what is due on the same debt.

Fisher Mortgages, 145.
Beckford v. Kemble, 1 Sim. &e., St. 7.

The interest on the mortgage must be the samnc interest as that
secured by and payable on the bond.

Per Master n Scott vs. Nesbitt, 2 Br. Ch. 505.



But it is said that interest at ten per cent. can be recovered in
covenant on the mortgage.  Which see.

There is no express covenant for the payment of interest. The
clause relied on is nothing but a mere recital of the terms of the
bond in that particular.

Jut even if there was an express covenant, the position taken
would be untenable.

Back interest might have been recovered in an action on the
covenant, if suit had been brought on it prior to the judgment on
the bond. DBut a recovery oa the bond will bar a recovery in

covenant.
Platt Covenants, p. 547-8-9.

The bond, as tie record shows, was a penal bond for double the
debt, $12,000. The judgment on the bond was for that amount,
for the entire penalty, covering all damages that could ever possibly
accrue. It was therefore a complete satisfaction for the whole
debt and all possible damnages. So held in a case identical in prin-
ciple, decided by Lord Mansfield,

Bird v. Randall, 3 Burrowes, 1345.

[t is therefore a rule of law, based on equity, that where a cove-
nant is given to dv a certain act, or pay a given sum of money, and
also a penal bond, that a judgment on the bond for the whole
penalty agreed upon by the parties themselves, shall bar a subse-
quent action of covenant.

Without proceeding on the bond, the party may bring his action
of covenant Zoties quoties. So here. Covenant would have lain every
six months for the non-payment ot interest, and at last for the non-
payment of principal. But until the principal had matured, cove-
nant would not lie for it, although debt did, and judgment in it was
recovered for the whole debt, principal as well as interest, before
matarity. It is assumed that the ‘oreclosure is an equitable action
of covenant, the absurdity of which is manitest. The covenant in
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the mortgage (if any) was wholly superseded, and recov ery on it
rendered | impossible as a rule of law, by the recovery in debt of
judgment for the entire penalty of t‘le bond.

It was never heard of that equity would enforce a remedy in
excess of the legal obligation or debt, or go beyond the penalty in
the bond and the oblmntlon existing upon it for a debt and the pay-
ment of interest, theleby clowruw an equity ot redemption, and
increasing the difficulty of le(leommrr it.

The legal right of the defendant in erroris to have her debt
paid. The mortgage is nothing but a security. There are not
two debts. There is but one debt and but one rate of interest.

The covenant in the mortgage binds only to the payment of the
debt according to the terms of the bond. The remedy sought on
this mortgage, the allowance of ten per cent. interest since the
entry of .]udgment on the bond, is inconsistent with the operation
of well settled rules of law. The judgment was for the whole
penalty, double the debt. It embodies in it interest on the debt
to the date of its entry. Since then, interest has been accruing on
that interest. The party has her satisfaction of the covenant con-
tained in the mortgage, in the judgment for the full penalty of the
bond. To allow her the benefit of all these accumulated remedies,
and inconsistent advantages, is not authorized by any recognized
rule.

The decree violates all these considerations and principles of
law, and should therefore be reversed.

ARTHUR W. WINDETT,
tor P’ in Error.
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