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CITY OFr CAIRO,

STATE OF ILLINOIS, }
SS

ALEXANDER COUNTY.

I. Avexaxper H. Irvix, Clerk of the Court of Common Pleas of the City of Cairo, hereby certify that the foregoing is

a true transcript of the proceedings had and ﬂM ....... made and entered of record in said cause, by said Court, as

copied by me from the records in my office.
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IN THE SUPREME COURT,

FIRST GRAND DIVISION.

—— —,——

JUNE TERM, A. D., 1868.

THE TUG “MONTAUK,” Appellant, |

: Vs, - APPEAL FROM CAIRO COURT OF COMMON PLEAS.
WILLIAM H. WALKER, e als, Aypelices. )

—_——————

R T HB
I.

This is a suit under “Steamboat Warrant Act,” of Febuary 16 1857, (vide Scate's Comp., 799,) against a
water craft ifself, navigating “the navigable waters of the United States,” for repairs, made by the appellees, at
the request of the Master of the hoat.

I,

In The Hine vs Trevor, 4 Wallace,568-572, the U. 8. Supreme Court decide : L

Ist. That the Admiralty Jurisdiction given to the Federal Courts by the Constitution, extends over and cov-
ers the entire navigable waters of the United States,

2d. That where the U. S. District Courts have original cognizanece of Admiralty causes, by virtue of the act
of 1789, that cognizance is exclusive, and no State Court can exercise it, with the exception of such coneurrent
remedy as is given by the common law.

3d. That the remedy pursned in the case now before this Court, “‘is in no sense a common law remedy,” &e.

171

If the “‘repairs” in question were made at other than the “home port’” of the vessel, it must be conceded
that the court had no jurisdietion in the premises, and such a proceeding as the one in question could not be sus-
tained ; for, it is well settled law, that all such contracts are maritime and of Admiralty cognizance; Admiralty
providing a remedy, both in rem to enforce the lien, AND in personam against the owners,

Conlding's Admiralty, chap. 2, pgs. 73-79 ; Abbott on Snipping, 143, and notes; the brig Nestor, 1, Suwmner, 74; the
Hunde vx. Trevor, 4, Wallace, 555, dr.
V.
The authorities cited establish these propositions, to-wit :
First, That all contracts of material men for repairs, made at the request of the master, to a vessel naviga-

ting “‘the navigable waters of the U. 8., are, as a general rule, maritime contracts ; and that repairs made at the
“home port” form the exception, (if exception there is.)

Second, That (saving to State Courts their common law remedies) the Federal Courts have exclusive original
Jurisdietion in Admiralty over all such contracts for repairs, except, (if exception there is,) in cases where the re-
pairs are made at the “‘home port.”

Third, That (saving their common law remedies) the State Courts have no jurisdiction over suits for mate-
rial men for sich repairs, unless, (if at all,) the repairs were made at the vessel’s “home port.”

It was therefore necessary for the appellees, who contend for ‘‘the exception,” to bring their case within ‘‘the
exception’’ by proper averments, showing that the repairs in question were made at the “home port,”’ before the
State Court could assume jurisdiction. 7his, they failed to do. The record no where shows that the repairs were
made at the ““home port,” and the Court could not assume that said repairs were so made, in the absence of any
averment to that effect. Hence, this proceeding not being “a common law remedy’’ and the State Court® having
no jurisdiction to prodeed in the premises, or oust the Federal Court of its exelusive jurisdiction, unless the repairs
were made at the “4ome port;”’ and plaintiffs (below) having failed to show that the repairs were made at the
“home port,” there was nothing in the record to justify this proceeding in the State Court against the vessel itself,
in rem, and the Court should have dismissed the proceedings.

!

But, we insist that whether the repairs in question were made at ““the home" or a “‘foreign’’ port, in either
case, it was a maritime contract—"‘a cause of Admiralty cognizance,” and the State Court had no jurisdiction to
proceed in the premises. While it could undoubtedly have entertained a suit against the owners of the boat, as at
common law, it could not enforce any new remedy given by statute against the boat itself and wnknown to the
common law.

_‘:?,-.U.J;
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It may be true that Admiralty implies no /ien and furnishes no remedy in rem. in favor of the material
man making repairs at “¢he home port’: but because of this, it does not follow that such contracts are not mari-
fime, or the subject of adwiralty cognizance.

9

In order to solve the problem we are not called on to decide what are the material man’s rights, in admiral-
ty, under such a contract, viz: whether or not the Admiralty law gives him a Zien, and if s0, the nature and char-
acter of that lien ; nor are we called on to decide what particular remedy, or remedies the admiralty aflords in
such cases; but, totally disregarding the peculiar »/gits and remedies under that law, after it takes hold of the
contract, the simple subject of enquiry is this, viz: “Is the contract such a one as Admiralty will assume Jjurisdie-
tion over and enforce.” The manner of enforcing it—the peculiar remedy provided and the rights of the respec-
tive parties in the enforcement thereof, are all questions foreign to the enquiry. We need not pause to enquire
whether the Admiralty law will imply a Zien in such cases or not: nor is it necessary for us to ask the particular
kind of remedy afforded, whether it be in rem. or in personam, or both. The only question should be “Will the
Courts of Admiralty enforce this contract 27 “Does the Admiralty law recognise such a contract and provide a
remedy for its enforcement 2’ If so, then it is the subject of Admiralty cognizance, and, being the subject of Ad-
miralty cognizance, it must be a maritime contract for, of such contracts only can courts of Admiralty entertain
Jurisdiction. "

In the “Adam Hine" case above cited, the U 8. Supreme Court, the Court of final resort in all cases of con-
flict of authority between State and Federal laws, say “If the facts of the case before us in this record constitute «
cause of Admiralty cognizance, then the remedy by a direct proceeding against the vessel belonged to the Federal
courts alone, and was excluda | from the State tribunals.”  Thus we see that the simple and ouly enquiry for this
court, in the case now before it, is this, viz: *Is the repairing of a vessel, navigating the navigable waters of the
United States, by a material man, at her “home port’ at the request of her master, “‘a cause of admiralty cogni-
zance?”  Will Courts of Admiralty assume jurisdiction over it? Does the admiralty law provide a remedy ? Can
the material man go into our Courts of Admiralty and enforce this contract? If s0, then the State courts can not
enforce the same in any manner except by such proccedings as are known at common law.

4

It may be true that the Admiralty law, assuming jurisdiction over a certain class of contracts, attaches to
one aright, a lien, that it does not to another; and gives an additiona’ remedy in the one case wlhiich is not per-
mitted in the other; but still it will exforce both in in its own peculiar manner, attaching to each the rights and
incidents belonging to it.

But, to hold that, because Admiralty withholds certain rights as ineident to the contraet in the one case, and
gives but one remedy for the enforcoment of that contract, therefore the States can, by attaching to that contract
incidents unknown to Admiralty, and by creating a new remedy peculiar to admiralty, but not allowed Ly the
rules of admiralty for the enforcement of such contract, confer upon the State court jurisdiction over what was
heretofore considered admiralty cases, would be to sap the very foundution of Admiralty jurisdiction.

If permitted so to do, there is no branch of admiralty jurisdiction, no subject matter now resting exclusively
within the cognizance of the courts of Admiralty of this country, but what the State courts could in the eourse of
time acquire jurisdiction over. The States, by changing the established rules of admiralty, by enlarging the rights
of individuals as defined by the general admiralty law, by providing new and different remedies than those given
by the courts of admiralty, by allowing suits in rem. in all cases, where the admiralty law says the proceedings
shall only be by proceeding in personam. and by conferring upon the State courts the power to enforee such newly
recognized rights by administering such newly created remedies, could soon exercise complete control over every
subject matter now conceded to be be exclusively of admiralty cognizance.

“That a case of collision between two steamboats is an admiralty cause, has never been doubted,” say the
Supreme Court in “Adam Hine case; yet, in such a case, the admiralty law requires that the collision must have
been caused by the fault of the opposite party, and there mus' have been no want of ordinary care to avoid it on
the part of the complainant, before the injured party can recover in admiralty. Supposing then our State Legisla-
ture enacts that the injured vessel sha! recover although there was want of ordinary care on the part of the com-
plainant, &e., and that the State courts might enforce the same by a direct proceeding against the vessel causing
the injury. Here, then, would be a case in which the State would create a right and provide a remedy which admi-
ralty law failed to recognize, and as a natural consequence of this enlarged right and remedy, State courts would as-
sume jurisdiction over cases of collisions, and so on ad i finitum.

We think, upon the principle decided in “Adam Hine” case, that the only true enguiry in order to deter-
mine whether a cause is the subject of admiralty cognizance, is, “Does the admiralty law take cognizance of the
subject matter thereof, and afford « remedy.” If so, then the State courts may exercise concurrent jurisdiction to
the extent of their common law remedies, but can not go beyond this, and enforce any new remedy unknown to
the common law. .

a 5.

In the late cases before the Supreme Court of Missouri, the record shows aglimnatively that the “‘supplies,”
&e., were furnishad at the ‘“home port,”” and by request of the owners of the boat.

From the reasoning of the Court in those cases, it would seem that the Court concluded that such contraets
were maritime, because Admiralty implied no Zien and afforded no remedy i» rem. Whereas, the true test is
‘ Does Admiralty take any cognizance and provide any remedy for the enforcement of, such contracts.
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6.

That the subject matter of this suit, the making of repairs by a material man to a vessel navigating the nav-
igable waters of the U. 8., is a cause of general Admiralty cognizance, seems to us well established by the authori-
ties, as also by the practice of our Admiralty Courts from their first establishment in this country. Such contracts
could always be enforced in an Admiralty Court.

7.

““The nature and character of the contract or service decide whether they are within the Jurisdiction of Ad-
miralty, and not the place of performance, whether on land or water.” (3 Blatehf. C. C. R., 528.)

But whatever general rule may be laid down on the subject, we must concede that the best, and perhaps the
only reliable test, is the general and uniform practice of the Courts of Admiralty themselves. There certainly is
no better eriterion by which to determine whether or not a contract is maritime and of Admiralty cognizance,
than the simple fact that Courts of Admiralty do now, and have always, enforced such contracts,

8.

It matters not whether the supplies or repairs were furnished in “the home” or “the foreign” port; in both
cases Courts of Admiralty in England and in America have always assumed cognizance of the contract and en-
foreed the same.

“The maritime law of Continental Europe makes no distinetion between cases of domestie and foreign ships

% nor between supplies furnished in a home port and abroad.” (Vide Conklin’s U. S. Admiralty, hereafter cited.)

. The tendeney of the Admiralty Courts, however, of England and America, appears to be to create a distine-
tion. While they take cognizance of both class of cases, as maritime contracts, they recognize two remedies
here the repairs are made abroad, viz: one in personam and one in rem, and only one remedy where the repairs
are made at the ‘‘home port, viz: a suit in personam against the owners or master upon the contract. The only
distinction made, is that the Admiralty law implies a lien in the one case and not in the other. How could they
even entertain a suit in personam, unless the contract were maritime, and the subject of Admiralty cognizance ?

9.

Even in thiscountry it has repeatedly been decided that wherever the State law creates a lien in favor of the
material man furnishing supplies or making repairs at “the home port,” then our Courts of Admirally have juris-
diction over, and can and will enforce that lien. And the Admiralty jurisdiction over such liens has been always
placed upon the ground, “Not that the State law ean confer jurisdiction on the Courts of the United Stafes ; but,
if they give a lien, and the contract be maritime, then the lien, being attached to it, can be enforced according to
the mode of administrating remedies in Admiralty. The State law furnishes the rules to ascertain the rights of
the parties ; and thus assists in the administration of the proper remedies, where the Jurisdiction is vested by the
laws of the United States.”” (Vide vol. 1, Conkling’s Ad., and authorities hereafter cited') How could vur Admi-
ralty Courts enforce such lien, unless the subject matter, the contract itself, in respeet to which that lien is created,
were maritime ? It is only because the contract itself is maritime, Courts of Admiralty enforce the lien.

10.

The “Admiralty Rules” adopted for the U. S. District Courts, in respect to Admiralty eauses of civil and
maritime jurisdiction, expressly provide that suits in personam may be brought in those urts, in all cases, even
where the supplies, &e., are furnished and performed at the “home port ? These Courts certa ve no jurisdie-
tion over such cases, except as Courts of Admiralty. That they do now. and have, since their establ2

tertained such suits, is an undisputed fact.

11.

We conclude that the uniform practice in this country, and a review of the authorities Jjustify us in saying
that the contract sued on in the case before the Court, is a subject of Admiralty cognizance; that Admiralty does
assume jurisdietion over it and aflord @ remedy—that it is therefore a maritime contract, and the State Courts can
not enforce the same by any direct proceeding against the vessel itself. And in support of our vieWs‘ we cite :

Conkling’s Admiralty, vol. 1, chap. 1, pgs. 19, 20, 21, &e.; Conkling's Admiralty, vol. 1, chap. 2, pgs. 73, T4 75, 6, 77,
8,19, 82, de.; (onkling reviews the whole subject.); Peroax et a'. vs. Varian, 7, Peters, 339-341; Nrleans
es. Phabus, 11, Peters, 183; Gen. Smith, 4, Wheaton 438-443; brig Nestor, 1, Sumner, 14-79; sshooner
Marion, 1, Story, C. C. 68; Read vs. Hull, &c , 1 Story, C. C. 246; Harper vs. New Brig. 1, Gilpin, 536;
Stephen vs. The Sandwich, 1, Peters Admiralty, Dec. 233, and no.e; Woodruff et al. vs. The Levi Dear-
bourne, 4, Hall's Am. L.vw Journal 97; DeLovio vs. Boit, 2 Gallison's Rep. 398-406, 461 and 467-475 ;
Abbot on Shipping, p 2, ch 3, socs. 9-13; also pgs 162-3; Ben. Ad., sec 362 and 364; Newb Ad. 305.
Rnles of Practice for the U. §. Dist. Courts in Admiralty. Rule 12, as originally adopted and
afterwards amended in 1858,

WM. J. ALLEN and GREEN & GILBERT.
Attorneys for Appellant.
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Appellees, plaintiffs, under the firm name of W. H. Walker & Co., commence their action
nnder the Steamboat Warrant Act, against the tug “ Montauk,” by filing in the * Court of
Common Pleas, of the city of Cairo,” !

particulars and affidavit.

on the 27th day of June, 1866, their precipe, bill of

Precipe duly entitled in the cause.  “Suit by Warrant. Demand $109,” and requesting
the clerk to issue warrant therein to the marshal of said court “directing the seizure of the
said tug * Montauk,” or such part of her apparel, &c., as may be necessary to satisfy the
above demand, and to detain the same, until dis:harged by due course of law.” :

Bill of Particulars. Account in the usual form—“The Tug Montauk to W. H. Walker &
Co, Dr"—and setting out various items of account, for docking, caulking, materials, &e.,
amounting to $100.

Affidavit of plaintiff, entitled, “State of Illinois, eity of Cairo, Alexander county,” setting
forth “that the foregoing bill of particulars is a true and just account of materials, supplies
and labor furnished and bestowefby them, in repairing and furnishing of said tug Montauk,
at the request of 8. P, MeGuire, as agent of that boat; and that the said tug Montauk is
justly indebted to them in the sum of %109, therefor.”

Warrant of attachment, issued out of said court, dated July 28 1866, in unsual form
employed under the Steamboat Warrant Aet, ecommanding the marshal to seize said tug
Montauk, or so much of her apparel, &e., “as shall be of value to satisfy said debt and costs,”
&c., and to summon said tug Montauk, “the owner or owners thereof” &e., in a plea of
assumpsit, damages $109,

Officer's Return, showing that he had executed said warrant, July 28, 1867, by reading the
same to Thomas Withron, “captain and master of said tug,” and attaching said tug, her
apparel, &c.; and that said tug was released, on same day, on bond of said captain.

Bond, mentioned in the officer’s return, and in usoal form under the Warrant Act.

Declaration filed by plaintiffs, vs the tug “Montauk,” defendant, September 11, 1866, con-
taining usnal counts for “goods, wares and merchandise,” “labor and services,” “money counts,”
and “account stated ;" and, in all respects, similar to an ordinary declaration filed ;Lgainst an
individual. The tug Montauk being therein declared against as an individual, and her exist-
ence as a steamboat or water craft being entirely ignored.

Special demurrer filed October 2, 1866, by defendant, *7%e Tug Montauk,” to said declar-
ation.

Motion filed October 2, 1866, by defendant, to dismiss suit for variance between writ, bill
of particulars and declaration.

“Order of the court, Octol'»er 2, 2866, overruling defendant’s said motion to dismiss and sns-
taining plaintiff’s crossmotion to amend declaration by precipe, and cause continued.

Amended declaration filed December 7, 1366. by plaintiffs, in the words and ficures follow-
ing, to-wit :

“STATE OF ILLINOIS, ; S8,
Crry or Carro. ) In the Court of Common Pleas, October Term, 1866.

William H. Walker, Charles F. Nellis, and Isaac N. Goldsmith, doing business under the
firm name of W. H. Walker & Co., plaintiffs, ccmplain of the tug ‘Montauk’ defendant, of 4
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plea of tresspass on the case of promises: For that, whereas, the said defendant, being a
water craft, navigating the rivers bordering upon this State, heretofore, to-wit : on the 4th of
June, 1866, at, to-wit: the city ot Cairo, county of Alexander and State of Illinois, was
indebted to said plaintiffs in the sum of $109, for materials supplied and delivered to the
<aid water eraft, defendant; and in the further sum of $109, for work and labor done and
performed at and about said steamboat, defendant at the instance and request of the said
water ecraft, defendant, by the request of said steamboat, defendant, to-wit: S. P. MeGuire;
and being so indebted, it the said water craft, defendant, in consideration of the premises; on
the day and year aforesaid, by force of the statute in such case made and pmvi(ied, bhecame
liable, and, then and there, undertook and promised to pay said sum of $104, when thereunto
requested.  Yet, said defendant, not regarding its liability as aforesaid, has not as yet paid
said sum of £100,” &e., in usual form, and copy of account sued on.

Demurrer (special) filed by defendant, January 8, 1867, to plaintiff’s amended declaration.
Order of court, overruling said demurrer, J anuary 9, 1867.

‘Pleas filed by defendant, January 19, 1867, “general issue” and special plea, denying that
defendant was a water craft, navigating the rivers bordering upon this State.

s Order of court, January 21, 1867, continuing eause on application of defendant.
o Order of court, May 28, 1867, overruling motion of deféndant for continuance. |
s Order of Court, May 29, 1867, in words and figures following, to-wit : !

“W. H. WALKER & CO.,
vs. Attachment by Warrant.
THE “TUG MONTAUK.”
“ This day again came the parties by their respective attorneys, and by consent of the par-
ties and leave of the court. the pleas of defendant, heretofore filed herein, are withdrawn, and
leave oiven the defendant to move the court to dismiss this cause from the docket for want

s Ty . . .
of jurisdietion ; which motion is therenpon entered.”

- Order of the court overruling said defendant’s said motion to dismiss for want of jurisdic-
tion, May 30, 1867.

«  Order of court, May 30, 1867, showing that defendant is called and makes default, Court
hears proof, “finds the issue for the plaintiffs, and assesses their damages at §109.” Defend-
ant moves in arrest of judgment. Motion overruled. Judgment rendered vs, defendant for o

o %109 and costs, and special execution ordered to issue, and property seized, sold, &e., in de-
fault of payment. Appeal prayed by defendant, and allowed upon filing bond in sum of
$200, in thirty days, to be approved, &e.

" wsw  Appeal bond file? and approved, June 27, 1867.

ERRORS ASSIGNED.
First. The court erred inoverruling defendant‘s motion to dismiss said cause for want of jurisdiction.
Second. The court erred in entering a defaunlt against defendant.
Third. The court erred in overruling defendants motion in arrest of judgment.

Fourth. The court erred in rendering said judgment against defendant upon said declaration of
plaintiffs.

Fifth. The court erred in not dismissing said action, and refusing to entertain further cognizance
of the same, tor waut of jurisdiction,

Sixth. Neither the plaintiff’s precipe, bill of particnlars, warrant or declaration, showed plaintifi”’s
action to be such a one as said court eould assume jurisdiction over; but on the contrary, thereof,
the record in the case showed affirmatively that said court had no jurisdiction in the premises; and
it was error in said court to assume jurisdiction thereof, Wherefore appellant prays that said judg-
ment may be reversed, and said action dismissed for want of jurisdiction.

ALLEN and GREEN & GILBERT,
Sfor Appellant, Defendant below.






Supreme Cowrt, Fivst Grand Division,
JUNE TERM 1868.
THE STEAM TL'Q MONTAUK, Appelant,
WALKER & COMPANY, Appeller

Brieft” for the Appellee,

1st. The question of jurisdietion of the Court involving the Constitutional-
ity of the Act of 1857, is settled by the ease of Williams vs. Hogan, decided at
January term of this Court, 1868 The law is Constitutional for supplies in
the home port,

2nd. The boat is substituted for the persons of the owners, and our attach.
ment boat law for supplies in the domestic port, is an amplification of our
statutory attachment proceeding. See Loy vs. F. X. Aubay, 28th Illicois, p.
415 and 416 ; and also Williamson vs Hogan, not vet reported.

3d. The “pleadings must be as in other cases of process served.”  See laws
of 1857, p. 105, sec. 6.

This Court will make every presumption that the Court below had Jurisdic-
tion.

Service, appearance pleas, and subject matter are within the Act of 1857,

Unless this Court presumes the *7ug” to be a foreign vessel, then the judg
ment, we think, must stand. See law 18539, page 8, Court Common Pleas,
Cairo. See Wells vs. Mason, 4 Seam. 84.; Kennedy vs. Greer, 13 111, 432,

Unless something appears in the record, or something is avered why the
Court had not jurisdiction, this Court will not assume the Court below had
not jurisdiction. If there be a state of case conceivable or possible, consistent
_with jurisdiction, this Court will sustain the judgment, and particularly so,
where a motion is made, argued and oyeruled, and no hill of exceptions or
other matters preserved for review.

O'MELVENY & HOUCK,
For Appellee
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Supreme Comt, Fivst Grand Division,

JUNE TERM 156,

THE STEAM TUG MONTAUK, Appellant,
8.
WALKER & COMPANY, Appellee.

Briet” for the Appellee,

Ist. The question of jurisdiction of the Court involving the Constitutional-
ity of the Act of 1857, is settled by the case of Williams vs. Hogan, decided at
January term of this Court, 1868, The law is Constitutional for supplies in
the home port,

2nd. The boat is substituted for the persons of the owners, and our attach.
went boat law for supplies in the domestic port, is an amplification of our
statutory attachment proceeding. See Loy vs. F. X. Aubay, 28th Ili::ois, P
415 and 416 ; and also Williamson vs Hogan, not yet reported.

83. The “pleadings must be as in other cases of process served.” See laws
of 1857, p. 105, sec. 6.

This Court will make every presumption that the Court below had Jurisdic. -
tion.

Service, appearance pleas, and sibject watter are within the Aet of 1857

Unless this Court presumes the ‘Tug™ to be a foreign vessel, then the judg.
ment, we think, must stand. See law 1859, page 8, Court Common Pleas,
Cairo. See Wells vs. Mason, 4 Scam. 84.: Kennedy vs. Greer, 13 111, 432.

Unless something appears in the record, or something is avered why the
Court had not jurisdiction, this Court will not assume the Court below had
not jurisdiction. If there be a state of case eonceivable or possible, consistent
with jurisdiction, this Court will sustain the judgment, and particularly so,
where a motion is made, argued and overuled, and no bill of exceptions or
other matters preserved for review.

O'MELVENY & HOUCK,
For Appellee.
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Supreme Gourk of the State of linois.

THE TUG MONTAUK, dppellant,
V8.
WILLIAM H. WALKER, et als., Appellees

Page |

R&S

1

FIRST GRAND DIVISION.

- _

June Term, A. D. 1R68.
ABSTRACT.

v
} Appeal from Cuiroé;r/t?\/ Q’W—M Jend

Appellees, plaintiffs, under the firm name of W. H. Walker & Co., commence their action
under the Steamboat Warrant Act, against the tug “ Montauk,” by filing in the * Court of
Common Pleas, of the city of Cairo,” on the 27th day of June, 1866, their precipe, bill of

particulars aud affidavit.

Precipe duly entitled in the cause.  “Suit by Warrant. Demand $109,” and requesting
the clerk to issue warrant therein to the marshal of said court “directing the seizure of the
said tug * Montauk,” or such part of her apparel, &ec., as may be necessary to satisfy the
above demand, and to detain the same, until dis:harged by due course of law.” E

Bill of Particulars. Account in the usual form—“The Tug Montauk to W. H. Walker &
Co, Dr—and setting out various items of account, for docking, caulking. materials, &e.,
amounting to 2109, \

Affidavit of plaintiff, entitled, “State of Illinois, city of Cairo, Alexander county,” setting
forth “that the foregoing bill of {)art.ic.ulars is a true and just acconnt of materials, supplies
and labor furnished and bestowed by them, in repairing and furnishing of said tug Montauk,
at the request of 8. P. MeGuire, as agent of that boat ; and that the said tug Montauk is
justly indebted to them in the sum of %109, therefor.”

Warrant of attachment, issued out of said court, dated July 28 1866, in unsual form
employed under the Steamboat Warrant Aect, commanding the marshal to seize said tug
Montauk, or so much of her apparel, &e., “as shall be of value to satisfy said debt and costs,”
e, and to summon said tug  Montauk, “the owner or owners thereof,” &c., in a plea of
assumpsit, damages $109.

Officer’s Return, showing that he had executed said warrant, July 28, 1867, by reading the
same to Thomas Withron, “captain and master of said tug,” and attaching said tug, her
apparel, &e.; and that said tug was released, on sam: day, on bond of said captain.

Bond, mentioned in the officer’s return, and in usual form under the Warrant Aect.

Declaration filed by plaintiffs, vs the tug “Montauk,” defendant, September 11, 1866, con-
taining usual counts for “goods, wares and merchandise,” “labor and services,” “money eounts,”
and “account stated ;7 and, in all respects, similar to an ordinary declaration filed against an

individual.  The tug Montauk being therein declared against as an individual, and her exist-
ence as a steamboat or water craft being entirely ignored.

Special demurrer filed October 2, 1866, hy defendant, “The Tug Montauk,” to said declar-
ation.

Motion filed October 2, 1866, by defendant, to dismiss suit for variance between writ, hill
of particulars and declaration.

Order of the court, October 2, 2866, overruling defendant’s said motion to dismiss and sus-
taining plaintiff’s erossmotion to amend declaration by precipe, and cause continued.

Amended declaration filed December 7, 1866, by plaintiffs, in the words and figures follow-

g, to-wit :

“STATE OF ILLINOIS,
Crry or Cairo.

| S8,
\ In the Court of Common Pleas, October Term, 1566,

William H. Walker, Charles F. Nellis, and Isaac N. Groldsmith, doing business under the
firm name of W. H. Walker & Co., plaintiffs, complain of the tug ‘Montauk’ defendant, of 4



9

-8
fjw? #!

[2]
plea of tresspass on the case of promises: For that, whereas, the said defendant, being a
water craft, navigating the rivers bordering upon this State, heretofore, to-wit : on the 4th of
June, 1866, at, to-wit: the city of Cairo, county of Alexander and State of Illinois, was
indebted to said plaintiffs in the sum of $109, for materials supplied and delivered to the
«id water craft, defendant; and in the further sum of £109, for work and labor done and
performed at and about said steamboat, defendant at the instance and request of the said
water craft, defendant, by the request of said steamboat, defendant, to-wit: S. P. MeGuire;
and being so indebted, it the said water craft, defendant, in consideration of the premises, on
the day and year aforesaid, by force of the statute in such case made and provided, became
liable, and, then and there, undertook and promised to pay said sum of $10Y, when thereunto
2 pequested.  Yet, said defendant, not regarding its liability as aforesaid, has not as yet paid
said sum of $100,” &e., in usual forn, and copy Of account sued on.

&1 Demurrer (special) filed by defendant, January 8, 1867, to plaintiff’s amended declaration.

5 Order of court, overruling said demurrer, January 9, 1867. s 8

. v
4 Pleas filed by defendant, Janoary 19, 1867, “general issue” and special plea, denying that
defendant was a water craft, navigating the rivers bordering upon this State.

s Order of court, January 21, 1867, continuing cause on application of defendant.

Order of court, May 28, 1867, overruling motion of defendant for continuance.

16
Order of Court, May 29, 1867, in words and figures following, to-wit:
‘ “«W. H. WALKER & CO., |
vs. Attachment by Warrant.
THE “TUG MONTAUK.”
“ This day again came the parties by their respective attorneys, and by consent of the par-
ties and leave of the court. the pleas of defendant, heretofore filed herein, are withdrawn, and

leave given the defendant to move the court to dismiss this cause from the docket for want
of junsdiction; which motion is thereupon entered.”

|

Order of the court overrnling said defendant’s said motion to dismiss for want of jurisdic-
tion, May 30, 1867.

s Order of court May 30, 1867, showing that defendant is called and makes default, Court
hears proof, * finds the issue for the plaintiffs, and assesses their damages at $109.”  Defend-
ant moves in arrest of judgment. Motion overruled. Judgment rendered vs, defendant for

o %109 and costs, and special execntion ordered to issue, and property seized, sold, &e., in de-
fault of payment. Appeal prayed by defendant, and allowed upon filing bond in sum of
%200, in thirty days, to be approved, de.

wea  Appeal hond file? and approved, June 27, 1867.

ERRORS ASSIGNED.
First. The court erred inoveruling defendant‘s motion to dismiss said cause for want of jurisdiction.
Second. The court erred in entering a default against defendant.
Third. The court erred in overruling defendants motion in arrest of judgment.

Fourth. The court erred in rendering said judgment against defendant upon said declaration of
plaintifis.

Fifth. The court erred in not dismissing said action, and refusin
of the same, for want of jurisdiction,

e}

Sixth. Neither the plaintiff’s precipe, bill of particulars, warrant or declaration, showed plaintiff’s
action to be such a one as said court could assume jurisdiction over; but on the contrary, thereof,
the record in the case showed affirmatively that said court had no jurisdiction in the premises; and
‘¢ was error in said court to assume jurisdiction thereof, Wherefore appellant prays that said judg-
ment may be reversed, and said action dismissed for want of jurisdiction.

ALLEN and GREEN & GILBERT,
for Appellant, Defendant below.

o to entertain further cognizance:
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