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The affidavit upon which the ca. sa. issued was radically defec-
tive, not being within the requirements of sec. 15, art. 13 of con-
stitution, and sec. 1, chap. 60 of revised statutes. The affidavit
does not state either expressly or by implication, that the defend-
ant in ‘the writ, either had or refused  to surrender *lands,
tenements, goods or chattels,” or any other property subject to
seizure on execution, or which could be applied in satisfaction
thereof. It merely sets forth, that Theile has refused and still
does refuse to surrender his property and estate in satisfaction of
said execution.” The terms « propety and estate” do not neces-
sarily include *lands, tenements, goods or chattels,” or any other
species of property liable to seizure on a fi. fa. A man’s ‘pro-
perty and estate” may consist exclusively of notes and accounts,

and other mere closes in action.
)/

It is only where the defendant in the writ, has property of a na-
tt to be seized on a fi. fa. which he © refuses to surrender in
satisfaction of the execution,” that he is liable to imprisonment

within the spirit and intent of this statute and the constitution.

o
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Nor has this Court made any decision adverse to this view. To
be sure in Fergus vs. Hoard, 15 Tlls. 357, it was held with a good
deal of hesitation, and by a divided Court, that an affidavit alleg-
ing in the very words of the statute, that the defendant in the
writ ¢ has refused to surrender his °}esl-zlte, lands and tenements,
goods ;71\&6"/1(15[0[8, Sor the salisfagtion of an execution,” was suffi-
cient as necessarily involving a statement that he had such “lands
and tenements, goods and chattels,” liable to seizure which he
refused to surrender; but after the stringent rule laid down in
Stafford vs. Law, 20 Ills. 152, and Gorden vs. Frizzel, id. 291,
that the affidavit to be sufficient must by *¢ facts therein stated
and circumstances detailed,” show a case within the statute and
the constitution, we assume that this Court will rather incline to
limit than extend the case of Ferqus vs. Hoard, in the decision of
new cases, and to hold the affidavit in the case at barv sufficient,
would be going much further than that case—indeed it was con-
ceded by the plaintiff’s counsel in the Court below, that this affi-
davit is insufficient within the decisions of this Court.

II.

If the affidavit was not a compliance with the statute and the
constitution, the capias based thereon, and upon which Theile was
arrested and escaped, was void, not %voidable merely, but absolutely
nul and void : this is no longer an open question in this state ; in
Stafford vs. Law, 20 Ills. 152, which was a precisely analogous
case, the language of the Court is that ¢ while the writ was good
as 4 summons it was void as a ca])ias’; for the defendants, but like
all other void process which is regular on its face, it would protect
the officer executing it,” &c.; and in the case of Gorden vs. Frizzel
above, which was precisely this case, being an action of debt
against the officer for an escape, the affidavit in that case, being
set forth in the writ, the writ was held void on its face, and there-
fore no protection even to the officer; and Mr. Justice Breese, in
delivering the opinion, says “the Court in the first place when



(3)

objection was made to its (the writ) going to the jury, should
have excluded it, and, when requested, should have told the jury

‘(that it was a void process.”

f

oo & 1L

L T e
If the ca. sa. was\/;)ozd t‘l‘lrloshenﬂ wis not bound to obey it ;
and an escape under such void process, can affor d no ground for
this action : this the plaintiff’s counsel has conceded in his written
points, and such is unquestionably the law ; indeed the two cases
in 20 Ills. above quoted, decide this question also; the first an
action again the bail upon his bond is analogous, the bail having
the defendant in the writ in his friendly custody, and being ‘jailer
pro tempore,” in the language of the book,¢(7 John’s reps. 146,155
and 156,) an action against him upon his bond for not having the
prisoner forth coming, is precisely analogous to an action of debt
against the sheriff for an escape of the prisoner, and the other
being an action against the officer for an escape—is this case pre-
cisely. Whether the defective affidavit be recited in the writ so
as to make it void on its face or not, makes no difference, except
that if it be fair on its face, though void in fact, it will afford a
protection, a shield, to the officer; but in either case the plaintift
can acquire no rights under it, nor make it the foundation of an

action in any form whatever.

Sherley vs. Wright, Salkeld’s veps. 700. /4)
Lane vs. Chapman, 11 Adolph & Ellis 966. /‘ ks //7

Howard vs. Crawford, 15 Georgia 423.
Albee vs. Ward, 8 Mass. 79—13 Wend. 46—16 Wend. 5621

&Zf‘/( /(7 P~ é( 775\

Hill, (N. Y.) 118. ~J Lard Lapp ¢ Hihr (4 5
& gt }’/M/\ &, Ao d 2 ;2 27/0_/_6 ,,ZM,,/?/Z/,%?

FARWELL, SMITH & THOMAS,

Attorneys for Defendant in Error.
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SUPREME COURT OF ILLINOIS.

Third Grand Division, }

APRIL TERM, A. D. 1860.

e

TUTTLE, et al,
V 8.

JOHN L. WILSON.

NELSON
PoiNts FOR DEFENDANT
IN ERROR.

|

The affidavit upon which the ca. sa. issued was radically defec-
tive, not being within the requirements of sec. 15, art. 13 of con-
stitution, and sec. 1, chap. 60 of revised statutes. The affidavit
does not state either expressly or by implication, that the defend-
ant in the writ, either had or refused to surrender *lands,
tenements, goods or chattels,” or any other property subject to
seizure on execution, or which could be applied in satisfaction
thereof. It merely sets forth, that Theile has refused and still
does refuse to surrender his property and estate in satisfaction of
said execution.” The terms  propety and estate” do not neces-
sarily include lands, tenements, goods or dhattels;s or any other
species of property linble to scizure on a fi. fa. A man’s ‘ pro-
perty and estate” may consist exclusively of notes and accounts,

and other mere closes in action.

[t is only where the defendant in the writ, has property of a na-
tive to be seized on a fi.fa. which he ¢ refuses to surrender in
satisfaction of the exccution,” that he is liable to imprisonment

within the spirit and intent of this statute and the constitution.
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Nor has this Court ‘made any decision adverse to this view. To
be sure in Fergus vs. Hoard, 15 Ills. 357, it was held with a good
deal of hesitation, and by a divided Court, that an affidavit alleg-
ing in the very words of the statute, that the defendant in the
writ * has refused to surrender his estate, lands and tenements,
goods and challels, for the salisfaction of an execution,” was sufli-
cient as necessarily involving a statement that he had such “lands
and tenements, goods and chattels,” liable to seizure which he
refused to surrender; but after the stringent rule laid down in
Stagford vs. Law, 20 Ills. 162, and Gorden vs. Frizzel, wd. 291,
that the affidavit to be sufficient must by * facts therein stated
and cirenmstances detailed,” show a case within the statute and
the constitution, we assume that this Court will rather incline to
limit than extend the case of Fergus vs. Hoard, in the decision of
new cases, and to hold the affidavit in the case at bar sufficient,
would be going much further than that case—indeed it was con-
ceded by the plaintiff's counsel in the Court below, that this affi-
davit is insufficient within the decisions of this Court.

Il

If the affidavit was not a compliance with the statute and the
constitution, the capias based thereon, and upon which Theile was
arrested and escaped, was void, not avoidable merely, but absolutely
nul and void : this is no longer an open question in this state; in
Stafford vs. Law, 20 lls. 152, which was a, pregisely analogous
case, the language of the Court is that while the writ was good
as a summons it was void as a capias” for the defendants, but like
all other void process which is regular on its face, it would profect
the officer executing it,” &c.; and in the case of Gorden vs. Frizzel
above, which was precisely this case, being an action of debt
against the officer for an escape, the affidavit in that case, being
set forth in the writ, the writ was held void on its face, and there-
fore no protection even to the officer; and Mr. Justice Breese, in
delivering the opinion, says “the Court in the first place when



//\\A_ ’,A"\"
o (3)

Lo —

objection was magde to its (the writ) going to the jury, should
have excluded it;land, when requestéd, should have told the jury

that it was a void process.”

III.

If the ca. sa. was void, the sheriff’ was not bound to obey it ;
and an escape under such »oid process, can afford no ground: for
this action : this the plaintiff’s counsel has conceded in his written
points, and such is unquestionably the law ; indeed the two cases
in 20 Ills. above quoted, decide this question also; the first an
action again the bail upon his bond is analogous, the bail having
the defendant in the writ in his friendly custody, and being “jauler
pro tempore,” in the language of the bookg(7 John’s reps. 146,165
and 156,) an action against him upon his bond for not having the

. prisoner forth coming, is precisely analogous to an action of debt
~ against the sheriff for an escape of the prisoner, and the other
being an action against ‘the officer for an escape—is this case pre-
cisely. Whether the defective affidavit be recited in the writ so
as to make it void on its face or not, makes no difference, except
that if it be fair on its face, though void in fact, it will afford a
protection, a shield, to the officer; but in either case the plaintift

can acquire no rights under it, nor make it the foundation of an

action in any form whateyer. 7 G 4

o el Mo cthay, L7 | oo S 075

Sherley vs. Wright, Salkeld’s reps. 700. - _"‘-[/ A 741 coneed 775
Lane vs Chapman, 11 Adolph & Ellis 966. f/ \é_{/l/” B

Howard vs. Crawford. 16 Georgia 423.
Albee vs. Ward, 8 Mass. 79—13 Wend. 46—16 Wend. 562—1

Hill, V. Y) 118 Suyt S €€ ﬂZ/g/(//‘” A

FARWELL, SMITH & THOMAS,

Attorneys for Defendant in Error.
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