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NATHANIEL P. WILDER, axp
GURDON S. I UBBARD, ’
Impleaded with Ogden and Russell, *
Appeal from Cook
Ap])ellanlis, +  Circuit Court.

V.

THE CITY OF CHICAGO,
Appellée.

J

ARGUMENT FOR 4‘1"PELLEE

This was suit on an official bond, aoamst a city collector and two

of his sureties.

The case has already been before this eourt, \Russell et al. v. City
of Chicago, 22 Ills., 283.

The chief error now assigned—or «, uling of which the appel-
lants here complain”—was the sustaining, by the court below, of the
city’s demurrer to the eighth plea of defendants. The substan ce
of the plea was that Russel] as city collector, was alone authorized
by law and empowered to collect as \vell all special assessments
levied and assessed by said city for the year 1855 for improvements
and other municipal purposes, as the taxes levied and assessed by
said city, for said year for ordinary purposes,«#fd that as such col-
sector he was, by law wholly and solely entitled to all fees and com-
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missions for the collection of special assessments : that he was, at
all times, ready and willing, whilst he was such collector, to collect
all moneys due and owing to the city for and upon such special as-
sessments levied during the year 1853, and did, as soon ‘as elected :
city collector,notify the city of his readiness and willingness and offered
to collect said special assessments—that the city retused to allow him to -
collect said special assessments or any part of them, but unlawfully -
authorized and appointed certain others, not having the right by
law so to do, to collect said special assessments, levied and assessed
during the year 1855, whilst he was such collector.

The plea then pleads a set-gff to the extent of $5,000 due and
owing by the city to Russell, being the amount of fees and commis-
sions upon the whole amount of said special assessments collected _
during the year 1855, and to which, as collector, he was by law en-
titled.

The plaintiff below demurred, generally, to this plea, and the
Jjudgment of the court thereon was for the plaintiff.

The question presented by the plea ‘is, whether the common’
co‘uncil, by the charter, had legal authority to appoint collectors *
of special assessments? This precise question has been presented, '
discussed, decided and settled in' this court. 22 I11., 283.

Appellant’s counsel seem to think the court intimated some doubt |
in the former decision upon the main question presented here, and .
avail themselves of “a different issue, and one propersto be made ;
under the ruling of the comrt in the former case,” for the purpose of -
asking a reconsideration.

It is difficult to discern in Justice Walker’s opinion, any intima-
tion whatever of a doubt, either as to the conclusiveness of the
reasoning or as to the result itself. It would require more than or-
dinary acuteness and subtlety of intellect to deduce even a plausible
appearance of doubt as to the proper construction of the various
clauses of the charter cited. There is, probably, nothing in the ar-
gument now addressed to the court, to indnce a reconsideration,
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which was not, with equal ingennity and force, and by the same
counsel, pressed upon the court in the former appeal. At ieast,
Judge Walker’s opinion satisfactorily and decidedly meets and dis-

poses of the views now urged. It could hardly be expected, in the

absence of additional, or move plausible reasoning, directed against
the Court’s ¢ foregone conclusion,” that we should consider and dis-
cuss the subject as if it were 7es integra. Therefore, the question of
the legality of the appointment of special collectors, and for the col-
lection of special assessments, we assume to be no longer an open
one.

Why the form or nature of the plea in which the question is in-
volved, can make any difference upon the question itselt—why a
plea of set-off is # more appropriate or proper one “under the ruling
of the Court in the former case,” for the raising the question, we
are not informed.

A defence not good in itself, cannot, of course, be made good by
its change of shape, the substance being left.

But the very nature and form of the plea here resorted to, as the
more appropriate one, make that plea inadmissable in this action.—
It is a plea of setoft. It seeks to set up on behalf of Wilder and
Hubbard, who only plead, an alleged indebtedness of the city to
Russell. It attempts to give to two defendants the benefit of an indi-
vidual demand claimed for a third one of the defendants. Demands
are not the subject matter of set-off unless they are mutual and be]
tween all the parties to the action. Nor can parties avail them]
selves of a matter of set-off, unless it isa subsisting cause of ac-
tion in their favor. There is no subsisting cause in favor of Wilder
and Hubbard, in the alleged indebtedness of the city to Russell.

Burgwin v. Babecock, 11 Tll., 28.
Ryan v. Berger, 16 Ill., 28.

JUL

It is assigned for error thatthe Court below erred in sustaining
the plaintiff’s demurrer to the sixth plea.

Pan
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That substantially sets out the facts alleged in the eighth plea, as
to gaid special assessments, and further that the sum of $3,188,13 is
the true and just amount of fees and commissions for and upon the
whole amount of said special assessments, and further, that the sum
of $3,188,13 is the just and true amount of fees and commissions
for and upon the whole amount of said special assessments for the
year 1855 and during his term of office and no more, and that Rus-
sell, as such collector, kept and retained said sum as fees and com-
missions upon special assessments.

This is substantially the same plea as the sixth in the record of
the former suit, and of course is conclusively disposed of, both as to
the legality of special collectors and as to the right of retainer, by
the decision in that case.

But in addition to what was then said as to Russel’s right to retain
fees and commissions, it will be perceived, from the .record here,
that there was spcecial municipal legislation in prohibition of such
retaining. V

The second replication to the 5th plea sets up that the keeping
and retaining of said sum for fees.and commissions was and is contrary
to, and, in violation of, article 2, chap. 14, of the municipal laws of
said city—section 1, provides “that every collecting officer shall pay
“over into the city treasury, weekly, all moneys whicl he may have
¢ collected, by virtue of his office in the kind of funds received by
¢ him.” ; :

Section 2 of same article provides “no officer shall be allowed to
“ywithhold any money collected by him for the payment of any
“salary or fees which may be due him. The salary and compen-
“sation of officers shall be paid monthly by the common council :
¢“and it shall be the duty of officers to present their acconnts monthly
¢ for adjustment and payment,”—which article and sections before
and-during and since Russell’s term of office were and are in full

force and effect.
JOHN LYLE KING,
Attorney for the City.
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THE CITY OF CHICAGO, |
Appellee.

ARGUMENT FOR APPELLEE.

This was suit on an official bond, agaihst a city collector and two
of his sureties. -

The case has already been before thxs courl:, Russell et al. v. City
of Chicago, 22 Ills., 283.

The chief error now assigned—or “Fuling of which the appel-
" lants here complain”—ivas the snstainin{, by the court below, of the

city’s demurrer to the eighth plea of defendants. The substan ce
of the plea was that Russell, as city collector, was alone aunthorized
by law and emposwered to collect, as \&all all special assessments
levied and assessed by said city for the yéar 1855 for improvements
and other municipal purposes, as the taxes levied and assessed by.
said city for said year for ordinary purpéses, aud that as such col-
sector he was, by law wholly and solely entitled to all fees and com-
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missions for the collection of special assessments ¢ that he was, at
all times, ready and willing, whilst he was such collector, to collect
all moneys due and owing to the city for and upon such special as-
sessments levied during the year 1855, and did, as svon as elected
city collector;notify the city of his readiness and willingness and offered
to collect said special assessments—that the city retused to allow him to
collect said special assessments or any part of them, but unlawfully
aunthorized and appointed certain others, not having the right by
law so to do, to collect said special assessments, levied and assessed
during the year 1853, whilst he was such collector.

The plea then pleads a setoff to the extent of $3,000 due and
owing by the city to Russell, being the amount of fees and commis-
sions upon the whole amount of said special assessments collected
during the year 1855, and to which, as collector, he was by law en-
titled.

The plaintiff below demurred, gencrally, to this plea, and the
Jjudgment of the court thereon was for the plaintiff.

The question presented by the plea is, whether the common
council, by the charter, had legal authority to appoint collectors °
of special assessments? This precise question has been presented,
discussed, decided and settled in this court. 22 IIl., 283.

Appellant’s counsel seem to think the court intimated some doubt .
in the former decision upon the main question presented here, and
avail themselves of “a different issue, and one proper to be made
under the ruling of the court in the former case,” for the purpose of
asking a reconsideration.

It is difficult to discern in Justice Walker’s opinion, any intima-
tion whatever of a doubt, either as to the conclusiveness of the
reasoning or as to the result itself. It would require more than or-
dinary acuteness and subtlety of intellect to deduce even a plaunsible
appearance of doubt as to the proper construction of the various
clauses of the charter cited. There is, probably, nothing in the ar-
gument now addressed to the court, to induce a reconsideration, °
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which was not, -with equal ingenuity and force, and by the same
counsel, pressed upon the court in the former appeal. At ieast,
Judge Walker’s opinion satisfactorily and decidedly meets and dis-
poses of the views now urged. It could hardly be expected, in the
absence of additional, or move plausible reasoning, directed against
the Court’s * foregone conclusion,” that we should consider and dis-
cuss the subject as if it were res integra. Therefore, the question of
the legality of the appointment of special collectors, and for the col-
lection of special assessments, we assume to be no longer an open
one.

Why the form or nature of the plea in which the question is in-
volved, can make any difference npon the question itself—why a
plea of set-off is s more appropriate or proper one “under the ruling
of the Court in the former case,” for the raising the question, we
are not informed.

A defence not good in itself, cannot, of course, be made good by
its change of shape, the substance being left.

But the very nature and form of the plea here resorted to, as the
more appropriate one, make that plea inadmissable in this action.—
It is a plea of setoff. It seeks to set up on behalf of Wilder and
Hubbard, who only plead, an alleged indebtedness of the city to
Russell. It attempts to give to two defendants the benefit of an indi-
vidual demand claimed for a third one of the defendants. Demands
are not the subject matter of set-off unless they are mutual and be’
tween all the parties to the action. Nor can parties avail them)

selves of a matter of* set-off, unless it isa subsisting cause of ac-

tion in their favor. There is no subsisting cause in favor of Wilder
and Hubbard, in the alleged indebtedness of the city to Russell.

Burgwin v. Babcock, 11 Ill., 28.
Ryan v. Berger, 16 Ill., 28.

5

It is assigned for error thatthe Court below erred in sustaining
the plaintift’s demurrer to the sixth plea.
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- That substantially sets out the facts alleged in the cighth plea, as
to said special assessments, and further that the sum of $3,188,18 is
the true ard just amount of fees and commissions for and upon the
whole amount of said special assessments, and further, that the sum
of $3,188,13 is the just and true amount of fees and commissions
for and upon the whole amount of said special assessments for the
year 1855 and during his term of office and no more, and that Rus-
sell, as such collector, kept and retained said sum as fees and com-
missions upon special assessments,

This is substantially the same plea as the sixth in the record of
the former suit, and of course is conclusively disposed of, both as to
the legality of special collectors and as to the right of retainer, by
the decision in that case.

But in addition to what was then said as to Russel’s right to retain
fees and commissions, it will be pereeived, from the record here,
that there was spcecial municipal legislation in prohibition of such
retaining.

The second replication to the 5th plea scts up that the keeping
and retaining of said sum for fees and commissions was and is contrary
to, and, in violation of; article 2, chap. 14, of the municipal laws of
said city—section 1, provides “that every collecting officer shall pay
“over into the city treasury, weekly, all moneys which he may have
“ collected, by virtue of his office in the kind of fands received by
“him.” A

Section 2 of same article provides “no officer shall be allowed to
“witlihold any money collected by him for the payment of any
“salary or fees which may be due him. The salary and compen-
“sation of officers shall be paid monthly by the common council :
‘“and it shall be the duty of ofticers to present their acconnts monthly
“for adjustment and payment,”—which article and sections before
and during and since Russell’s term of office were and are in full
force and effect.

JOHN LYLE KING,
Attorney for the City.

P e G



Printed by Jameson & Morse, 14 La Salle, St, Chicago.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

APRIL TERM,: A, D.cr861 e

NATHANIEL WILDER and- ' 1
GURDON- 8.-HIUBBARD, 2
APPELLANTS.
IMPLEADED WITH

WILLIAM B. OGDEN,

V.
THE CITY OF CHICAGO, !
APPELLEE. |

ABSTRACT OF RECORD.:

This is an action of debt on an official bond, brought by the appellec
against Jacob Russell and the other defendants;on the official bond of
the said Russell as the city collector.

The cause was taken to the Supreme Court, upon a judgment here-
tofore recovered, and was reversed and remanded at the April term,
A. D. 1859, of this Court.

The plaintiff below, on the 20th day of February, 1860, filed its
amended declaration; amended .as to ‘the “ad damnum,” increasing it
from $2,000 to $50,000.

Declaration claims the penalty of the bond, $50,000, against Jacob
Russell, Nathaniel P, /Wildey, ''William B, Ogden! and Gurdon S.
ITubbard.

The first Count sets up as a breach:

That defendants, on the 19th day of March, A.D. 1855, made their
writing obligatory, séﬁlc.(l, &e., in the penalty of $50,000—conditioned,
that, whereas the said Russell.was, on the 16th day of March, A. D.
1855, elected city collector of said city, to hold said office for one year,
and until his successor should be duly elected and qualified, if the said
Russell should faithfully exeente his duties as city collector, and account
for and pay over all moneys by him received as such collector, in accord-
ance with the orders theretofore passed, or which theretofore might be




passed, by the Common Council, &ec., then the obligation to be void,
otherwise, &e.

As a breach of said condition, it is assigned that the Common
Council, September 29, 1851, passed an ordinance, entitled “An ordi-
nance concerning the assessment and collection of taxes,” being chap.
LVIII, on page 418, of G. W. & J. A. Thompson’s Compilation of the
Charter and Ordinances of said city ; that Sec. 6 of Article IT of said
ordinance prescribes, among other things, that the collector shall pay
into the city treasury all moneys collected by him as fast as collected, at
least as often as every Monday, in the like funds as collected.

That said ordinance, article and section, were in full force during
the term of office of said Russell. y

That the Common Council of the city duly levied and assessed the
taxes for the year 1855, and that its clerk, on the 18th day of October,
1855, duly delivered to said Russell, as city collector, a warrant com-
manding him to make, levy, and collect the sums of money therein set
forth, opposite the real and personal estate therein set forth, and to
make return of said warrant within ninety days after its date.

That said Russell, by virtue of said warrant, as, and being, such
collector, collected and received $250,000, the taxes aforesaid, and the
proper money of said city—which it was his duty to pay over, under
said ordinance.

That said Russell did not pay over the sum of $3,188.13, as provided
by said ordinance, nor at any time since.

That thereby an action hath accrued to demand of said defendants
the said sum of $50,000.

Second Count sets out, substantially, the same facts and breaches as
assigned in the first Count.

Third Count—That defendants were indebted to the city in $5,000,
on an account stated between them, and for money had and received.

Ad damnum, $50,000.

Pleas filed March 18th, A. D. 1860, by defendants, Russell, Wilder
and Hubbard, impleaded with Ogden.

1st Plea—Non est factum to 1st and 2d Counts.

2d Plea—Nil debet to 3d Count.
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3d Plea to1st and 2d Counts—That defendant Russell did, whilst
such collector, faithfully execute his duties and pay over all moneys, as
provided Dby law, and according to the condition of said writing obli-
gatory.

4th Plea to 1st and 2d Counts—That said Russell accounted for and
paid over said sum of $3,188.13, as provided by law, and according to
the condition of said writing obligatory.

5th Plea to tlie 1st and 2d Counts—That defendant Russell was, as
such collector, entitled to fees for making said collections; that said
sum of $3,188.13 was a portion of such fees, and that he kept and re-
tained said sum for such fees (as he lawfully might) as said collector.

6th Plea to !st and 2d Counts—That defendant Russell, by virtue
of his office of city collector, was alone authorized by law and empow-
ered to collect, as well all special assessments levied and assessed by
said city for the year 1855 for improvements and other municipal purposes,
as the taxes levied and assessed by said city for said year for ordinary
purposes ; and that he was by law, as such collector, wholly and solely
entitled to all fees and commissions for the collection of said special
assessments.

That said Russell was, at all times, ready and willing, whilst he
was such collector, to collect all moneys due and owing to said city for,
and upon, such special assessments levied during the year1855, and did,
as soon as clected city collector, notify the said city of such his readi-
ness and willingness, and oftered to collect said special assessments.

That said city unlawfully refused to allow him to collect said
opecial assessmients, or any part thereof, but unlawfully authorized and
appointed certain others not having the right by law so to do, to collect
the said special assessments, levied and assessed during the year 1855,
and whilst he was such collector.

That the sum of $8,188.13 is the just and true amount of fees and
commissions for and upon the whole amount of said special assessments,
levied and assessed by the city for the municipal year 1855, and during
his term of office, and collected, and no more, and that the said Russell
(as he lawfully might), as such collector, kept and retained the said sum
of $3,188.13 as fees and commissions lawfully due to him as said col-
lector upon the said special assessments so assessed, levied and collected
as aforcsaid.

7th Plea, as to 1st and 2d Counts—Set oft’ to the extent of §5,000,

due by said city to said Russell for fees and commissions, upon taxes
collected by him as collector during his term of office.




11, 12 &13 8th Plea, as to 1st and 2d Counts—Sets up, substantially, the same
focts as in the 6th plea, as to said special assessments, and pleads a set
off to the extent of $5,000, due and owing by the city to said Russell,
being the amount of the fees and commissions upen the whole amount
of said special assessments collected during said year 1855, and to which
said Russell, as such collector, was entitled by law.

9th Plea—To whole declaration set off, to the extent of $6,000, by
defendants, for work and labor, money lent, paid, laid out, and expended,
money had and received, and moncy due on account stated.

Replication and demurrer to pleas, filed Sept. 21, A. D. 1860.

Replication to 1st Plea—Similiter.

Replication to 2d Plea—Similiter.

Replication to 3d Plea—That said Russell did not, as collector, pay
over and account for all moneys by him received as collector, as alleged
in said 8d plea. Concluding to the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

Replication to 4th Plea—That Russell did not pay over and account
for the said sum of $3,188.13, &ec. Concluding to the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

Replication to 5th Plea—That said sum of $3,188.13, kept and
retained by said Russell, as in the plea alleged, was not a portion of fees
and commissions due and owing by the city to said Russell for the col-
lection of taxes for the year 1855. Concluding to the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

2d Replication to 5th Plea—That the keeping and retaining of the
said sum of $83,188.13 by said Russell, was, and is, contrary to, and in
violation of, article 2, chap. 14, of the municipal laws of said city of
Chicago, section 1st of which article provides, that “every collecting
¢ officer shall pay over into the city treasury, weekly, all moneys which
‘“he may have collected, by virtue of his office, in the kind of funds
“received by him.”

Section 2d of which same article provides, that “no officer shall
“be allowed to withhold any money collected by him for the payment
“of any salary or fees which may be due him.  The salary and com-
“pensation of officers shall be paid monthly by the Common Council
‘“and it shall be the duty of officers to present their accounts monthly




“for adjustment and payment.” And that said section, before and
during and since the term of office of said Russell, were, and are, in
tull force and effect, of which defendants had notice. ~Concluding to
the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

General demurrer to 6th, 7th and Sth pleas.

teplication to 9th Plea—City not indebted to defendants. Con-
cludes to the country.

Similitel’,.Nov. 26, 1860, by Wilder and Hubbard.

Replication to 7th Plea, Nov. 24, 1860—That city is not indebted
to Russell for fees and commissions, owing by said city to him for the
collection of taxes for the municipal year 1855, in a larger sum than
$3,188.13, nor in any other sum, in manner and form as by defendants
alleged in said plea. Concluded to the country.

Similiter, by Wilder and Hubbard.
Nov. 26, 1860, death of defendant Russell, suggested.

Court sustains the demurrer of the said city to the 6th and Sth
pleas of defendants Wilder and Hubbard, impleaded, &e., to which
ruling of the Court the said defendants Wilder and Hubbard, im-
pleaded, &ec., then and there except.

Demurrer to 7th Plea is overruled.
Jury waived, cause submitted to Court for trial.

Court finds issues for the plaintiff below, and judgment against Wil-
der and Hubbard, survivors, and impleaded, &e., for debt, $50,000,
and assesses the damages at $3,974.93.

Motion for a new trial by defendants Wilder and Hubbard made
and overrnled, and ruling then and there by them excepted to.

Judgment against defendants Wilder and Hubbard, survivors and
impleaded, &e., for debt, $50,000 and costs; debt to be discharged on
payment of damages aforesaid assessed, together with interest thereon
and costs of suit.

Appeal prayed and allowed on filing bill of exceptions and bond,
in the penalty of $7,500, within 10 days.




Bond filed with J. W. Chickering as surety, Dec. 5, 1860.
December 4, 1860, bill of exceptions filed.

Bill of exceptions sets forth :
Cause submitted to Court for trial, without a jury, by argrecment.

Plaintiff produced a bond from defendants, together with Jacob
Russell and William B. Ogden. Admitted without objection.

Charles B. Farwell sworn by plaintift :

Knew Jacob Russell in his life time ; know his handwriting; proves
an account current between Russell and the- city to be in Russell’s
handwriting.

ACCOUNT OFFERED IN EVIDENCE.

The account shows the debits and credits from the city to Jacob
Russell, and is balanced and dated July 13, A. D. 1856.

The last item of the debits to the city in said account is as follows :

- “To commissions, $106,270.94, collccted of special taxcs, 3 per ct.,
$3,188.13.”

Account admitted, without objection, by counsel for defendants.
Walter S. Frazier testified for the plaintiff:

Am clerk in the city comptroller’s office; examined the foregoing
account, and says, that is a final settlement by Russell of his account as
collector, and is a transcript of an account, attached to the original
general tax warrant for the year 1855, also signed Jacob Russell.
Witness here produced the general tax warrant for the year 18535, with
the said account attached, and also produced the record of collectors’
receipts for warrants delivered to them, with the entry, as follows :

S0 When T
For what purpose issued. Date of issuo returnable, Amount of Remarks.
5.

1855. 185 warrant.

'~ s 0 - t thi: lm-l;
General Tax Warrant for 1855, | Oct. ’ 18 Dcc.l 18 1206,200 O:lidn:.ko‘:"g:“il::lr': ‘l‘:‘;;:ln 5

JACOB RUSSELL.

Sometimes there are additions to a tax warrant, when the assessor
has omitted some persons, in making up the roll ; also deductions, where
the valuation is too high, or the property is found to be exempt from taxa-
tion. Russell, in his account with the city, charges it with deductions,
made from time to time during the year, on the warrant; also with the




uncollected personal tax, $2,511.74, which is always done; also with
amount deposited by him with the treasurer, as per receipts, $200,686.67 ;
also with commissions, $106,270.94, of special taxes collected, being 3
per cent., and amounting to $3188.13. e credits the city with $1,040.34
—increased assessments—and with $206,209.03, Leing the amount of
the warrant ; and the footings are thus made equal.

Russell claimed the right to collect the special assessments and his
claim on the account of $3,188.13 is for commissions on the special as-
sessments collected during the year he was collector.

Witness also produced a uumber of accounts and receipts by Jacob
Russell, of one of which the following is a copy :

The City of Chicago,

To Jacob Russell, City Collector, Dr.
To commissions for collecting $10,500 of the general City Taxes
on warrant for 1855, as per Treasurer’s receipt herewith,
$10,500 a 1% pr cent., $157.50
Endorsed on the back, “Received payment.  Jacon Russerr.”

The other accounts and receipts are similar in form, and all together
show the receipt by Russell, that is the amount collected by him,
$198,152.48, on the general tax warrant, and an aggregate of commis-
sions, $2,972.28, rcceived and paid to him at the rate of one and one-
half per cent.

Russell also collected besides, on the general warrant, $2,533.59, on
which he never was paid his comnmissions, $38.01; an order was drawn
for it, but never paid him. Except this, he was paid in full of all his
commissions for collection on the general tax warrant.

The account shows that Russell claimed commissions to the amount
of $3,188.13, for collection of special taxes, which means assessments.
I do not know of my own knowledge that Russell did not collect any
portion of the special tax of $106,270.94.

Plaintiff then introduced Andrew J. Marble, who testificd : 1 knew
Jacob Russell in his life time, and knew his hand-writing—proves the
accounts and receipts spoken of by Frazier to be in Russell’s hand-wri-
ting. Inthe year 1855, was in City Clerk’s office as assistant Clerk.
All warrants for the collection of taxes and assessments were issued and
delivered by the City Clerk, and receipts were taken from the officers or
collectors who received the warrants, on the books produced by Frazier,
and from which Russell’s receipt was read in the case. Receipts for all
special assessment warrants were taken in this book. I have looked and
find no receipt from Russell of any warrant for special taxes or assess-




ments. If he had received such, his receipt would be there. There
were three collectors of special assessments in the year 1855, appointed
by the Common Council under an ordinance for the collection of special
assessments, one for each division, viz: E. A. Weber, W. B. H. Gray
and Van Vechten. I knew, as a matter of fact, that the warrants for
special assessments were placed that year in the hands of the special
collector for each division; I delivered the warrants to the special col-
lectors myself. Think I know of my own knowledge that Russell did
not collect any special assessments that year. I had charge of that de-
partment in the City Clerk’s office, and I delivered all the warrants that
were delivered; I delivered no warrant to collect assessments to Russell ;
he reported all his collections to the Common Council. Never saw any
report of special assessments collected by him. T acted as assistant clerk,
and had charge of the documents that were before that body; there
could not have been anything presented without going throngh my hands.

24 This was all the evidence in the case.

Judgment for City against Wilder and Hubbard, impleaded with
Russell and Ogden for debt of $50,000—damages assessed at $3974.93,
and costs of suit, debt to be discharged on payment of damages and
costs.

Motion for new trial by Wilder and ITubbard, impleaded, &e., Le-
cause—

25 1. The Court erred in allowing a judgment against said defendant
for interest since July 15th, A.D. 1856, on the sum of $3188.13.

2. The judgment was contrary to the law and the evidence in the
case.

3. The said judgment was erroneous in amount and in form.

Motion overruled—ruling of the Court excepted to, and appeal
prayed, &e.

Nov. 26, 1860. GEORGE MANIERRE, [sEAL.]
Judge, de.
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December 5th, 1860, bond filed in penalty of $7900 by defendants.
‘Wilder and Hubbard, defendants, with J. W. Chickering as surety.




ERRORS ASSIGNED.

1. The Court erred in sustaining the demurrer of the plaintiff be-
low to the 6th and 8th pleas of the defendant below.

2. The Court erred in rendering judgment against the defendants
Wilder and Hubbard, impleaded, &e., for $50,000 debt and in assessing
the damages at $3974.93.

3. The judgment of the Court below was contrary to the law and
evidence in the case.

4. The judgment of the Court below should have been for the de-
fendants below on the demurrer to the 6th and 8th pleas, and on the is-
sues made in the cause.

J. P. CLARKSON,
Counsel for Appellants.
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The sustaining by the Court below of the demurrer of the appellee
to the 8th plea of the defendants below, is the ruling of which the appel-
lants here complain.

This Court has before, to some extent, considered the case now
before it in this record, but, inasmuch as the Court intimated some doubt
in a former decision upon the main question presented here, and as it
now cemes before the Court under a different issue, and one proper to
be made under the ruling of the Court in the former case, the appellants
desire again to present it for their consideration.

In Russell et al. vs. The Cily of Chicago, 22 IU., 283, the question
of the legality of the office of Special Collector of Assessments in the
city of Chicago, under its charter, approved IFebruary, 1851, was made.

The pleadings in that case showed that Russell »efained the fees or
commissions on the amount of special assessments collected during his




term of office by the special collectors, alleging that he had the right so .
to do, inasmuch as the office of such special collector was an illegal one,
and he was solely authorized to make such collections, as the regularly
elected city collector for the city.

This Court held that ke kad no right so to retwin the money, even
though their ruling as to the legality of the office of special collector
might not be correct.

In the present record the question of the legality of the special col-
lector is directly and more properly presented by #he Stk plea.

This is a plea of set qff, and sets forth that the city of Chicago was
indebted to said Russell in a larger sum than the amount claimed in the
declaration, for so much commissions of right due to him upon the
amount of special assessiments collected dnring the term of lis office in
said city, by said special collector, appointed by said city, contrary to
law, to make such collections.

That Russell, as the city collector of the city, duly elected, was
alone authorized to make such collections, and that he notitied the city
immediately upon his election, of his rcadiness and willingness to
collect both the special and regular taxes during his term of office, but
that the city nevertheless unlawfully appointed others to make such
collecticns. :

If the Court is disposed again to examine and consider the legality
of the office of special_collector of the city under its charter of 1851,
npon which some doubt was expressed by it on the decision, in 22 Ill.,
283, it is now, I submit, properly’made, under the plea of set off.

The Court below sustained the demurrer to that plea, and that
ruling is relied upon for the reversal of the judgment.

Under the charter ot the city of Chicago., March 4, 1837, the Com-
mon Council of the city were empowered by ballot to appoint one or
more collectors. Section 16 of the act entitled “ An Act to Incorporate
the City of Chicago.”

This act, in so far as the collector’s office was concerned, remained
in force until February 16, 1847, when the act, amendatory to the
original act of incorporation, was passed.

In section 6 of the latter act, it is provided that there shall be
elected annually of the legal voters of the city of Chicago, one city
collector.

The act, approved February 14, 1851, entitled ¢ An Act to reduce
the law incorporating the city of Chicago and the several acts amend-




atory thereof into one act, and to amend the same,” was in force when
Russell was city collector, and, by this act, the question presented by
the appellants is to be determined.

Chapter II, section 1, clause second, of this'act,‘ provides that the
officers of the corporation shall be, with others, “one or more col-
lectors,” &e.

Section 2d provides that at the annual election there shall be elected
by the qualified voters of the city, with other officers therein mentioned,
“a collector.” ;

It seems. clear that the legislature intended to change the manner
of creating the collector, and to make it an clective office, not one in the
appointment of the Common Council.

The words ‘““onc or more collectors,” in scction 1, provide for the

contingency of the recessity of more than one collector, but the appoint-
ment of additional collectors by the city is excluded by the phrase
 other officers,” used in the same section, for it provides that the officers
of the city shall be ¢ one or more collectors” and other officers specifically
mentioned, and then it adds that « all other officers” shall be appointed
by the Common Council.
of

Other officers can mean nothing clse than other officers than those

specially provided for in the former part of the section.

Section 8d, providing for the clection of a collector by the people,
cannot be construed, I submit, to mean other than that the ‘““one col-
lector” or ““more collectors,” should more than one be found necessary,
shall be elected by the people annually, &c.

. This, it geems to me, is the only way to construe the act, so as to
prevent contraricty in its terms; for, otherwise, the 1st section, declar-
ing that “the collectors” ehall not be amongst the *other officers”
appointed by the Common Council, and the 3d section, authorizing the
clection of the collector liy the people, cannot be reconciled.

Giving them, however, the construction claimed by us, their inter-
pretation together is clear.

Section 5 provides that all other officers mentioned in the act, and
not otherwise provided for, shall be appointed by the Common Counecil,
&e.

The officers specially provided for in the 1st and 3d sections are,
with others, the collector or collectors. Their’{lppuintment by the Com-
mon Council is therefore excluded.




Chapter III of the act, section 10, provides that it shall be the duty
of the collector or collectors to collect all taxes and assessinents, &e.

Can the special Collector, appointed by the Common Council to col-
lect the assessments, collect also #he tawes ?

He certainly might, if the words ¢ collector or collectors,” in Scction
10, mean the Collector elected by the people and the Collector appointed
by the Council, for the Section seems to give them indiseriminately, the
power to collect taxes and assessments.

And if he might so do, then the Common Council would have the
authority, if so disposed, to delegate away to special Collectors the entire du-
ties of the Collector elected by the people, and so render the office a mere
name, without duty, right, privilege or emolument.

This the Legislature did not design, when they declared that the
i Collector shall be elected by the people, and shall collect the taxes and as-
sessments.”

Itis not pretended that any but the City Collector, elected by the
people under the charter, shall collect the taxes. If not, then none other
can collect the assessments, for they stand upon precisely the same foot-
ing in the charter.

.

The collection is manifestly contemplated to be the act of one and
the same person.

The apparent contrariety and inconsistency vanish, when the statute
is construed as is contended for by us, namely, that the Collector or Col-
lectors shall be elected by the people, and shall collect the taxes and as-
sessments.

Chapter VIII, of the Charter of 1851, Section 6.— All warrants
for the collection of general or special taxes and assessmeuts, shall be
delivered #o the Collector or Collectors of the city for collection.

To the Collector or Collectors of the city!  Not to the special Collec-
tor for any particular division of the city, appointed otherwise than un-
der the charter, for the term of the city, must mean the céity Collector or
Collectors, whko collect the taxes of the whole city, just as was meant by
the term ¢éZy under the old city charter, when there was and could be
but one Collector.

It means the City Collector elected by the people, because he only
can collect faxes, and the collection of Zuaes and assessments arve nsed and
spoken of together, in the same connection, to be done Ly the same
officer.




The City Collector must collect both, if any.

If he only could collect the taxes, he only could collect the assess-
ments. If any other than himself might collect the assessments, as well
might the other collect the tawes, since no distinction is made in the act
between them.

And thus, as before stated, the entire powers of the City Collector
might be unjustly and corruptly taken from him.

The same Section 6, Chapter VIII, provides that, “if not otherwise
paid, the Collector shall have power to collect suid tawes with interest
and costs, by suit in the corporate name, or by distress and sale of per-
sonal property.

Shall collect “ said taxes’—referring to the taxes mentioned in the
first part of the Section,—that is, the gencral and special tawes and as-
sessments.  And these he may collect by distress and sale of personal
property.

Now, suppose the right to collect the taxes by distress and sale of’
personal property to belong rightly to the special Collectors ‘appointed by
the Common Council.

Their duties are, Ly their appointment, confiued to their particular
division of fhe city—one for the North, one for the South, and one for
the West Division,—their jurisdiction is limited.

»

Can they then enforce the collection of a tax or assessment levied
upon real estate in their particular Division, Dy distress and sale of per-
sonal property of the delinquent, which is in a different Division ?

Suppose the real estate assessed, to be in the South Division, and
the personal property of the owner of the realty to be in the North Di-
vision. Can the special collector for the South Division, levy upon his
personalty in the North Division, for the payment of the assessment ?
Clearly not, for he cannot exceed the limits of his jurisdiction given him
by his appointment.

Then, the result would be, that the collection of the assessment, by
distress as provided by the act, is rendered an impossibility, and hecomes
a meaningless provision, unless the power of distress is contemplated by
the act to exist in the Collector.

And it can only so exist where the collector is the City Collector ;
that is the collector who Zas jurisdiction.over the whole city.

+




And this Collector is the one, and the one alone, elected by the peo-
ple, under the charter, and not the one for a particular division of the
city.

It follows then, that the City Collector alone, can properly, within
the spirit and intent of the act, and entirely, collect the taxes and asess-
ments alike.

Chapter VIII, Section T, provides—That all taxes and assessments,
general or special, shall be collected by the Collector or Collectors, in the
same manner, and with the same power and authority, as are géiven by
law to Collectors of State and County tawes.

No one, manifestly, can be intended here, but #he Collector for the city,
that is, the officer elected by the people, for he alone has jurisdiction co-
extensive with the city, and therefore, he alone can levy upon personal
property throughout the city, for the payment of taxes and asscssments.

Such a construction will be given by the Court to the act, as will
best conduce to its proper and complete enforcement, and that construc-
tion be avoided, which must inevitably lead to injury to the rights of per-
sons, or to results which would be either abswrd or mischievous in their
character.

I respectfully ask the reconsideration of the Court, for the foregoing
reasons, of the question now directly presented by the record to them;
and submit that the 8th plea of the detendant below, the plea of set off,
was a good one, and that the Court erred in sustaining the demurrer to
it, and that, therefore, this judgment should be reversed.

J. P. CLARKSON,
Aty for Appellants
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SUPREME COURT OF TLLINOTS,

THIRD GRAND DIVISION.

~APRIL TERM, A. D. 1861.

NATHANIEL "WILDER and
GURDON .S IIUBFBARD
7y ; APPELLANTS.
IMPLEADED WITH

WILLIA\[ B. OGDL\"
TIE (,ITY OI‘ CII_ICAG

l
APPELLEE. j

ABSTRACT OF RECORD.

This is an action of debt on an official bond, brought by the appellec
against Jacob Russell and the other defendants on the official bond of
-the said Russell as the city collector.

1 The capse was taken to thc Supleme Court, upon a judgment here-
tofoxc recov cxed, and was reversed and remanded at the April term,
A. D. 1859, of tlus Comt_

;The, plaintiff bel,ow, r)n the "Oth tday of February, 1860, filed its
amended dec]alat\on, ;mmnded as to. the “ad damnuin,” increasing it
from $2,000 to $50,000.

Declaration claims the penalty of the bond, $50,000, against Jacob
Russell, Nathanicl;'I”. Wilder, '\Yillimn B. Ogden and Gurdon 8.
ITubbard. e

The first Count sets up as a breach:

That defendants, on the 19th day of March, A. D. 1855, made their
writing obligatory, sealed, &e., in the pcl;alfy of $50,000—conditioned,
that, whereas the said Russell was, on the 16th day of March, A. D.
1855, elected city collector of said city, to hold said office for one year,
and until his successor should be duly elected and qualified, if the said
Russell should faithfully execute his duties as city collector, and account
for and pay over all moneys by him received as such collector, in accord-
ance with the orders theretofore passed, or which theretofore might be
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passed, by the Common Council, &c., then the obligation to be void,
otherwise, &e.

As a breach of said condition, it is assigned that the Common
Council, September 29, 1851, passed an ordinance, entitled “An ordi-
nance concerning the assessment and collection of taxes,” being chap.
LVIII, on page 418, of G. W. & J. A. Thompson’s Compilation of the
Charter and Ordinances of said city ; that See. 6 of Article IT of said
ordinance prescribes, among other things, that the collector shall pay
into the city treasury all moneys collected by him as fast as collected, at
least as often as every Monday, in the like funds as collected.

That said ordinance, article and section, were in full force during
the term of office of said Russell.

That the Common Council of the city duly levied and assessed the
taxes for the year 1855, and that its clerk, on-the 18th day of October,
1855, duly delivered to said Russell, as city collector, a warrant com-
manding him to make, levy, and collect the sums of money therein set
forth, opposite the real and personal estate therein set forth, and to
make return of said warrant within ninety days after its date.

That said Russell, by virtue of said warrant, as, and being, such
collector, collected and received $250,000, the taxes aforesaid, and the
proper money of said city—which it was his duty to pay over, under
said ordinance.

That said Russell did not pay over the sumn of $8,188.18, as provided
by said ordinance, nor at any time since.

That thereby an action hath accrued to demand of said defendants
the said sum of $50,000.

Second Count sets out, substantially, the same facts and breaches as
assigned in the first Count.

Third Count—That defendants were indebted to the city in $5,000,
on an account stated between them, and for money had and received.

Ad damnum, $50,000.

Pleas filed March 18th, A. D. 1860, by defendants, Russell, Wilder
and Hubbard, impleaded with Ogden.

1st Plea—Non est factum to 1st and 2d Counts.

2d Plea—Nil debet to 3d Count.
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3d Plea to 1st and 2d Counts—That defendant Russell did, whilst
such collector, faithfully execute his duties and pay over all moneys, as
provided by law, and according to the condition of said writing obli-
gatory.

4th Plea to 1st and 2d Counts—That said Russell accounted for and
paid over said sum of $3,188.13, as provided by law, and according to
the condition of said writing obligatory.

5th Plea to the 1st and 2d Counts—That defendant Russell was, as
such collector, entitled to fees for making said collections ; that said
sum of $3,188.13 was a portion of such fees, and that he kept and re-
tained said sum for such fees (as he lawfully might) as said collector.

6th Plea to st and 2d Counts—That defendant Russell, Ly virtue
of lis office of city collector, was alone authorized by law and empow-
ered to collect, as well all special assessments levied and assessed by
said city for the year 1855 for improvements and other municipal purposes,
as the taxes levied and assessed by said city for said year for ordinary
purposes ; and that hie was by law, as such collector, wholly and solely
entitled to all fees and commissions for the collection of said special
assessments.

That said Russell was, at all times, ready and willing, whilst he
was such collector, to collect all moneys due and owing to said city for,
and upon, such special assessments levied during the year 1855, and did,
as soon as clected city collector, notify the said city of such his readi-
ness and willingness, and offered to collect said special assessments.

That said city unlawfully refused to allow him to collect said
cpecial assessments, or any part thereof, but unlawfully authorized and
appointed certain others not having the right by law so to do, to collect
the said special assessments, levied and assessed during the year 1855,
and whilst he was such collector.

That the sum of $3,188.13 is the just and true amount of fees and
commissions for and upon the whole amount of said special assessments,
levied and assessed by the city for the municipal year 1855, and during
his term of office, and collected, and no more, and that the said Russell
(as he lawfully might), as such collector, kept and retained the said sum
of $3,188.13 as fees and commissions lawfully dne to him as said col-

-lector upon the said special assessments so assessed, levied and collected

as aforesaid.

Tth Plea, as to 1st and 2d Counts—Set off to the extent of §5,000,
due by said city to said Russell for fees and commissions, upon taxes
collected by him as collector during his term of office.
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8th Plea, as to 1st and 2d Counts—Sets up, substantially, the same
facts as in the 6th plea, as to said special assessments, and pleads a sct
off to the extent of $5,000, due and owing by the city to said Russell,
being the amounnt of the fees and commissions upen the whole amount
of said special assessments collected during said year 1855, and to which
said Russell, as such collector, was entitled by law.

9th Plea—To whole declaration set off) to the extent of $6,000, by
defendants, for work and labor, money lent, paid, laid out, and expended,
money had and received, and money due on account stated.

Replication and demurrer to pleas, filed Sept. 21, A. D. 1860.
Replication to 1st Plea—Similiter.
Replication to 2d Plea—Similiter.

Replication to 3d Plea—That said Russell did not, as collector, pay
over and account for all moneys by him received as collector, as alleged
in said 3d plea. Concluding to the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

Replication to 4th Plea—That Russell did not pay over and account
for the said sum of $3,188.13, &c. Concluding to the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

Replication to 5th Plea—That said sum of $3,188.18, kept and
retained by said Russell, as in the plea alleged, was not a portion of fees
and commissions due and owing by the city to said Russell for the col-
lection of taxes for the year 1855. Concluding to the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

2d Replication to 5th Plea—That the keeping and retaining of the
said sum of $3,188.18 by said Russell, was, and is, contrary to, and in
violation of, article 2, chap. 14, of the municipal laws of said city of
Chicago, section 1st of which article provides, that every collecting
% officer shall pay over into the city treasury, weekly, all moneys which
“he may have collected, by virtue of his oftice, in the kind of funds
“received by him.”

Section 2d of which same article provides, that “no officer shall
“be allowed to withhold any money collected by him for the payment
‘“of any salary or fees which may be due him.  The salary and com-
‘““pensation of officers shall be paid monthly by the Common Council ;
“and it shall be the duty of officers to present their accounts monthly
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“for adjustment and payment.” And that said section, before and
during and since the term of office of said Russell, were, and are, in
tull force and effect, of which defendants had notice. ~Concluding to
the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

General demurrer to 6th, 7th and Sth pleas.

Replication to 9th Plea—City not indebted to defendants. Con-
cludes to the country.

Similiter, Nov. 26, 1860, by Wilder and Hubbard.

Replication to 7th Plea, Nov. 24, 1860—That city is not indebted
to Russell for fees and commissions, owing by said city to him for the
collection of taxes for the municipal year 1855, in a larger sum than
$3,188.13, nor in any other sum, in manner and form as by defendants
alleged in said plea. Concluded to the country.

Similiter, by Wilder and Hubbard.
Nov. 26, 1860, death of defendant Russell, suggested.

Court sustains the demurrer of the said city to the 6th and 8th
pleas of defendants Wilder and Hubbard, impleaded, &e., to which
ruling of the Court the said defendants Wilder and Hubbard, im-
pleaded, &ec., then and there except.

Demurrer to 7th Plea is overruled.
Jury waived, cause submitted to Court for trial.

Courtfinds issues for the plaintiff below, and judgment against Wil-
der and Hubbard, survivors, and impleaded, &e., for debt, $50,000,
and assesses the damages at $3,974.93.

Motion for a new trial by defendants Wilder and Hubbard made
and overruled, and ruling then and there by them excepted to.

Judgment against defendants Wilder and Hubbard, survivors and
impleaded, &e., for debt, $50,000 and costs; debt to be discharged on
payment of damages aforesaid assessed, together with interest thereon
and costs of suit.

Appeal prayed and allowed on filing bill of exceptions and bond,
in the penalty of $7,500, within 10 days.
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Bond filed with J. W. Chickering as surety, Dec. 5, 1860.
December 4, 1860, bill of exceptions filed.

Bill of exceptions sets forth :
Cause submitted to Court for trial, without a jury, by argreement.

Plaintiff produced a bond from defendants, together with Jacob
tussell and William B. Ogden. Admitted without objection.

Charles B. Farwell sworn by plaintift':

Knew Jacob Raussell in his life time ; know his handwriting; proves
an account current between Russell and the city to be in Russell’s
handwriting.

ACCOUNT OFFERED IN EVIDENCE.

The account shows the debits and credits from the city to Jacob
Russell, and is balanced and dated July 15, A. D. 1856.

The last item of the debits to the city in said account is as follows :

“To comrhissions, $106,270.94, collccted of special taxcs, 8 per ct.,
$3,188.13.”

Account admitted, without objection, by counsel for defendants.
Walter S. Frazier testified for the plaintiff:

Am clerk in the city comptroller’s office; examined the foregoing
account, and says, that is a final settlement by Russell of his account as
collector, and is a transcript of an account, attached to the original
general tax warrant for the year 1853, also signed Jacob Russell.
Witness here produced the general tax warrant for the year 1855, with
the said account attached, and also produced the record of collectors’
receipts for warrants delivered to them, with the entry, as follows :

a ot When, |
For what purposo issued. Date of issue returnable. "\"_“‘““t of Remarks,
1855. 1855. arant,

9
om,[ 18 Dcc.l 18 fzon,eonlos i e At

JACOB RUSSELL.

General Tax Warrant for 1855,

Somctimes there are additions to a tax warrant, when the assessor
has omitted some persons, in making up the roll ; also deductions, where
the valuation is too high, or the property is found to be exempt from taxa-
tion. Russell, in his account with the city, charges it with deductions,
made from time to time during the year, on the warrant ; also with the
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uncollected personal tax, $2,511.74, which is always done ; also with
amount deposited by him with the treasurer, as per receipts, $200,686.67 ;
also with commissions, $106,270.94, of special taxes collected, being 3
per cent., and amounting to $3188.13. e credits the city with $1,040.34
—increased assessments—and with 8‘206,209.03, being the amount of
the warrant ; and the footings are thus made equal.

Russell claimed the right to collect the special assessments and his

claim on the account of $3,188.13 is for commissions on the special as-

sessments collected during the year hie was collector.

Witness also produced a uumber of accounts and receipts by Jacob
Russell, of one of which the following is a copy :

The City of Chicago,
To Jacob Russell, City Collector, Dr.
To commissions for collecting $10,500 of the general City Taxes
on warrant for 1855, as per Treasurer’s receipt lLerewith,
$10,500 a 1% pr cent., $157.50
Endorsed on the back, ¢ Received payment.  Jacos Russerr.”

The other accounts and receipts are similar in form, and all together
show the receipt by Russell, that is the amount collected by him,
$198,152.48, on the gencral tax warrant, and an aggregate of commis-
sions, $2,972.28, received and paid to him at the rate of one and onc-
half per cent.

Russell also collected besides, on the general warrant, $2,533.59, on
which he never was paid his commissions, $38.01; an order was drawn
for it, but never paid him. - Except this, he was paid in full of all his
commissions for collection on the gencral tax warrant.

The account shows that Russell claimed commissions to the amount
of §8,188.13, for collection of special taxes, which means assessments.
I do not know of my own knowledge that Russell did not collect any
portion of the special tax of $106,270.94.

Plaintiff then introduced Andrew J. Marble, who testified : 1 knew
Jacob Russell in his life time, and knew his hand-writing—proves the
accounts and receipts spoken of by Frazier to bo in Russell’s hand-wri-
ting. Inthe year 1855, was in City Clerk’s office as assistant Clerk.
All warrants for the collection of taxes and assessments were issued and
delivered by the City Clerk, and receipts were taken from the officers or
collectors who received the warrants, on the books produced by Frazier,
and from which Russell’s receipt was read in the case. Receipts for all
special assessment warrants were taken in this book. I have looked and
find no receipt from Russell of any warrant for special taxes or assess-
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ments. If he had rcceived such, his receipt would be there. There
were three collectors of special assessments in the year 1855, appointed
by the Common Council under an ordinance for the collection of special
assessments, one for each division, viz: E. A. Weber, W. B. H. Gray
and Van Vechten. I knew, asa matter of fact, that the warrants for
special assessments were placed that year in the hands of the special
collector for each division ; I delivered the warrants to the special col-
lectors myself. Think I know of my own knowledge that Russell did
not collect any special assessments that year. I had charge of that de-
partment in the City Clerk’s office, and I delivered all the warrants that
were delivered; I delivered no warrant to collect assessments to Russell 3
he reported all his collections to the Common Council. Never saw any
report of speeial assessments collected by him. T acted as assistant clerk,
and had charge of the documents that were before that body; there
could not have been anything presented without going through my hands.

This was all the evidence in the case.

Judgment for City against Wilder and Hubbard, impleaded with
Russell and Ogden for debt of $50,000—damages assessed at $897+.93,
and costs of suit, debt to be discharged on payment of damages and
costs.

Motion for new trial by Wilder and Hubbard, impleaded, &e., be-
canse—

1. The Court erred in allowing a judgment against said defendant
for interest since July 15th, A. D. 1856, on the sum of $3188.13.

2. The judgment was contrary to the law and the evidence in the
case.

3. The said judgment was erroneous in amount and in form.

Motion overruled—ruling of the Court excepted to, and appeal
prayed, &e.

Nov. 26, 1860. GEORGE MANIERRE, [sEAL.]
Judge, de.

December 5th, 1860, bond filed in penalty of $7900 by defendants.
Wilder and Hubbard, defendants, with J. W. Chickering as surety.
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