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SUPREME COURT OF ILLINOIS,
THIRD GRAND OUIVISION,
APRIL TERM, A. D. 1882.

THE PRESIDENT, &ec., )
of Mt. Pulatine Academy,

s.
KLEINSCHNITZ, eT AL, J
ADDITIONAL ABSTRACT OF RECORD'BY DEFENDANTS.

The book of records of the Mt. Palatine Academy and Judson College, nsed in
evidence in the court below, is, by agreement, before this court. Itis a part of
the record, and the Plaintiffs having printed no part of it, the Defendants have
printed those portions of it which they deem 1most material, with explanatory re-
marks as to the remainder.

This book purports to be, and it was proved tv be, the records of the corpora-
tion created by the act of March 8d, 1845, containing from pages 1 to 11 inclusive
entries from. April 5, 1845, to July 30, 1850, under the heading of Mt. Palatine
Academy ; and from pages 25 to 63 inclusive entries from March 1851 to June 26,
1857, under the head of Judson College.

On page 10 18 a reference to the list of stockholders of the Mt. Palatine Acade-
my, on the last page of the book. The number of shares is 48.

On pago 12 is a list of the stockholders of the Academy and College—-number
. not given.
~ On page 183 is an account of a meeting under the name of Mr. PALATINE AcAD-
EMY, under date of February, 1860—evidently interpolated on blank leavés left by
the corporation on opening under the head of Junson Correge. This purports to
be by seven stockholders, the names of four of whom only appear in either list.

On page 10 is a list of the Trustees who were in oftice when the amendment
was passed, to-wit: Higby, President, Fisher, Sec., Powell, Winters, Warner,
Bly, Curtis, Wright, McLay, Reynolds, Cross, and Howard, and who were identi-
cally the same persons named as corporators by the amendment.

On page 17 is this entry : ‘“ At the session of the Legislature of the State ot
Illinois, held in the winter of 1850-51, an act was passed agreeable to a petition ot
the President and Trustees of the Mt. Palatine Academy, incorporating said Acad-
emy into a College, styled “ The Judson College,” with an academic, normal and
female departments. The said act was passed February 17, 1851. Notice being
given to the Board that their petition was granted, on March 10, 1851, a meeting
of the Board was called under the provisions of the new charter for the purpose of’
electing officers of the Board for the ensuing year. A .quorum being present, the
following were elected for the ensmnw ye'u‘ 3 Re\r. (J M W'mem President ;
Rev. C. Cross, Secretary.

On motion, voted that C. M. anht have the char ge of the msumtlon till the
the first of Aprill 1852. * * * *

“¢On motion, voted that the Secretary obtain of the former Secre.nry all the
books, papers, monies, ete, that belong to the board of Trustees.

Cranres Cross, Secretary.”

From this on, it appears that the business was done in the name of} and the en-
tries made under the head of * Judson College,” and there was all the busincss
pertaining to the management of the Academy and College.

On page 19 are these entries:

“Feb. 17, 1852. On motion voted that C. Cross and E. Reynolds be a com-
miltee to draw up a series of resolutions and regulations for the institution,”



Again, “ Feb. 17, at a.meeting of the Board of Stockholders of Mt. Palatine
Academy and Judson College; held for the purpose of electing, according to the
provisions of the new charter, a Board of Trustees of Judson College and Mt.
Palatine Academy, the following persons were elected for the ensuing year:—
Thomas Powell, James Curtis, C. Winters. E. Reynolds, L. Davis, L. Warner, E.
Higgains, F. Foyle, @. 8. Bailer, Charles Cross and G. H. Weston.”

On page 26, Feb, 17, 1853, a similar entry.

On page 40, Feb, 17, 1854, a similar entry as to election of officérs of *said in-
stitution.” At this time J. M. Beach, the witness, was elected.

So also page 49, Feb 17, 1855.

Also page 57, Feb. 18, 1856, which was the last election before the sale of the
property.

On page 49 is this entry, Feb. 9, 1855: On motion, voted to petition the
Legislature to repeal the amendment of the charter made to the original charter of
the Mt. Palatine Academy, changing the name of said Academy to that of ¢ The
President and Trustees of Judson College,” and revive the original charter as first
passed by the Legislature. On motion, C. Winters and John Colvin were ap-
pointed a committee to make an agreemert with the stockholders of Judson Col-
lege in refcrence to the repeal of said amendment of said charter.”

This failed to pass for want of time. See page 50.

On pago 62 is an order recognizing the debt to Aaron Butler of $1305 61, and
order for execution of deed of trust to secure the payment of it, by John Colvin,
the then President, on which sale was subsequently made.

On page 13 (of the interpolated entries by the 7 pretended stockholders) is this
entry :—Resolved, That this Board proceed to assert the rights of the covporaticn
to the Mt. Palatine Aeademy property ; to inform the present occupant of the
same, and to commence a suit therefor, provided the stockholders and others fur-
nish written pledges that the expenses of the prosecution shall be met.

Two or threc meetings of the same import, and nothing more.

Of these 7 pretended stockholders, bearing the names of Otis Fisher, John W.
Laughlin, James Curtis, Larned Davis, Isaac Woodbury, George Woodbury, and
Ephraim Reynolds, it appears by this record that Fisher owned 4 shares, Curtis 4 .
shares, Davis 1, Reynolds 1, of the total 48 shares; and that they had taken
part in all or nearly all these proceedings under the title of ¢ Judson College;”
and that Curtis, Fisher and Davis (see page 58) were members of the Board

 that ordered the sale of the property. Reynolds was a member of the board in
1853. The other of these 7 pretended stockholders are strangers to the record
hitherto,



SUPREME COURT OF ILLINOIS.
THIRD GRAND DIVISION.
APRIT, TERM, A. D. 1882.

THE PRESIDENT, &o.,
of Mt. Palatine Academy,

vs.
' KLEINSCHNITZ, £ AL. i
DEFENDANTS’ POINTS AND AUTHORITIES.
1. The act of 1851 was an amendment of the act of 1843, engrafting npon the
oid corporation enlarged powers with a new name, and did not create a new cor-
poration, leaving the old, under its first name, in existence.

1. The act refers to the title, and makes it necessarily a part of it. The act
cannot be understood without the title. It could not be determined what “said
Academy ” referred to, and the title calls the act an amendment.

2. In this, and in many other respects, the language of the act is obscure -and
may well, without the title, admit of difterent constructions ; and the rule in snch
cascs i3 to refer to the title to remove such doubt aud obscurity, This was the
rule in England when the clerk of the House in which the act originated gave it its
title. It is much more so in this country where the Legislature establishes the tisle.

1 Ham, 468, Burgelt vs. Burgett.

“The title is framed in the same manner as the bill, and is sanctioned by the
vote of both branches of the Legislature. We may therefore consider it as.explan-
atory of the object of the law-”

2 Paine's C. C. Rep, 585, Ogden vs. Strony, the same statement is made.
And see 15 J, R. 89, Wodorvff vs. Gilchrist.
do de 358, The Peaple vs, The Utica Insurance Company.
4 Gill & J. 1. Cansl Company vs. R. R. Co.
12 do 17, Lucas vs. Blair.
2 Cranch 358, (1:Dal. 423,) United States vs. Fisher.
Dwarris on Statutes, 653.

3. In case of doubt, too, as to the construction of the language of the Att,
courts will look at other aids to discover the intention of the Legislature, which is-
the needle of interpretation. They will look to the cause of making the statute—
the then present status which it was intended to improve—the existing evils or de-
feets which it was intended to redress and remove,

The records of the corporation (the contents of which all the corporators were:
Lound to know), page 14, state that this *¢act was passed agreeable to a petition:
ofthe President and Trustees of Mt. Palatine Academy, incorporating said acad-
emy into a college, styled, “I'ne Jupsox CorLLEGE, February 17, 1851." Such a peti-
tion then was before the Legislature, and this act was in response thereto; and by the
proper rules of construction they intended to incorporate the said academy into a
college, styled ‘ THE Jupsox COLLEGE.’ ”

6 Sandf. 16, 37, Freeman vs The City of New York. (An act was passed on
tho petition of citizens ; held could refer to the petition to sid i its
construction,)

Daviess (C, C. ) 45, United States vs. Webster.

‘ When the words of the enactiug part are ambiguous, or may admit of a larg.
er or more restricted signification, then reference may be made to the preamble to
determine which sensc is intended by the Legislature. The reason is that the pre-
amble states the grounds and objects of the law, and when the reason and grounds
of the law are made known in any other manner equally certain and authentic they



are entitled to have the same influence jn the construclion of a statute as the pre.
amble, if the rendering of the words is doubtful, because every law should be car-
ried into effect according to the intention of the law maker, when the intention
can be certainly known.” In this case reference was had to an executive docu-
ment printed for the House, and wkich was before the House when the bill under-
discussion was passed.

1 Pick, 248, Holbrook vs. Holbrook,

25 Maine (12 Shep.) 493, Winslow v, Kimball,
21 Ver. (6 Wash.) 152, Catlin vs Hale,

2 Paine, C. C. Rep., 587, Ogden va. Strong.

.4 When the language is doubtful (and we believe in any case) it is proper to-
Yegard cotemporaneous construction ; and, we believe also, the subsequent construc=~
tion and usage of the parties interested. The entry on the corporation records
last quoted was the first act of those 1nterested—the corporators—atter which the
Board of Trustees of Judson College continued to act, controlling all for aboug
keven years, till all the property was sold to pay debts; and, among other things,
in 1855, (sce corporation records, p 49,) voted “to petition the Legislature to re-
peal the amendment of the charter of the Mt. Palatine Academy, ckanging the
name of said Academy to that of The President and Trustees of Judson College,
and revive the original charter as first passed by the Legislature,”
5 Iredell's Eq. Rep, 71, Att’y Gen..vs. Bank of Cape Fear, ;

“ Where, by the penning of the statute, its meaning is rendered doubtful, long
usage is a just medium by which to expound it, upon the maxim that the Jus -et
norma loquendi are governed -by usage. ‘This rule governs in the construction
of the fundamental law of the land, the Constitution of the United States.. A co-
temporary ¢xposition, and acquiesced in for a period of years, fixes the construc-
tion.” :

1 Cranch. 299, Stewnrt vs. Land,

Vaugh, Rep. 169, Shepard vs.. Gosnold.

2 Puine’s C. C, R. 687, Ogden’ vs. Strong.
Dane's Ab,; vol, 6, 598, ar. 5, sec, 11:

. 5. Such a construction as would produce injustice and crime should be avoided:
By the nct of 1851, « The said college was to be, and remain on, said section one”,
thus giving, if Judson College was a new corporation, the use of the property of
one corporation to another,

6. That the President and Trustees of Mt, Palatine Academy originally, and the
President and Trustees of Judson College after the act of 1851, and action under
ity constituted one only continuous corporation appears from many other items,
The corporators named in the new nct were the existing President and Trustees
of Mt. Palatine Academy, twelve in humber; the capital stock the same, 815,000 ;
the shares the same, 850 cach j the nmount of land to be held the same, 1,000
ucres; amount of money to be held the same, 820,000; the provisions of the two

ucts almost precisely. the Bame, except those of the latter enlarging the academy
inito o college, y



II. And if this act of 1851 was gn amendment of tho act ot 1845, and if the title
¢an be réad as a part of it, or as-an exponent of it, then it only continued the old
corporation with enlarged powers. To say that, being simply an amendment, it
modified the old, and yet created a new, corporation is simply absurd. To say
that a new corporation was brought into life to co-exist with the old in closer than
matrinionial alliance, bone. of ite bone and flesh of its flesh, one spirit and one will,
80 that even the corporators themselves did not and could not discover the differ-
ence between-them, or even that there were two, to fraternize and harmonize in the
same institution, is likewise absurd.

"The argument of*Plaintiffs> counsel is only based on the letter of the enacting
clauses of the act of 1851, making no use of the key of construction afforded by
the title. The diﬁicumes of construction it presents show, in a pre-eminent de-
gree, the propriety andjthe necessmy of seeking other proper aids to construc-
tion. But, these other aids being found, their argument falls to the ground, and
all their authorities are utterly inapplieable.

IIL. The Plaintiffs claim that the corporation entitled “The President and
Trustees of Mt. Palatine Academy” is still a live corporation. Then it is after a non-
user of its franchises for about ten years, up to 1860, when, only, theré was a pre-
tended action of a small minority of its corporators in a very questionable manner 3
and its corporaters all the whila knowing that another corporation, of which them-
selves were mombers and actors, had usurped and swallowed up all its franchlses
and property, which amounts tg an abandonment.

The action of the seven pretended stockholders in 1860 and afterwards should-
be regarded but as a sorry attempt to-galvanizo a defunct, soulless corporation in~
to lite' for the purpose of unjustly” depriving the honest purchasers of their property,
who had paid.a large amount of money and the full value of the premises, under
inducements keld out even by at least four ofthese seven stockholders.” And fur-
ther, this action should not he deemed to be sufficient to justify the bringing of
this suit as the act of the corporation (if still in existence).

1V. Although it be held that the. corporation entitled *The President and
Trustees of Mt. Palatine Acidemy” be still in existence, yet the evidence is
that the corporation entitled * The President and Trustees of Judson College
has had peaceable possession ot the premises since 1851, up to the time of sale.
The presutnption of law is that, if they were not owners, they were tenants from
year to year. Their deed would give their right of possession to their grantee,
and so the defendants, who were tenants of Wolf, the last grantee, would be ten-
ants from year to year. and entitled to notice to quit before suit brought. As no
proot of such notice was made, and the presumption of such tenancy was not re-
butted, aZl other matters being out of the case, the defendants were entitled to n
verdict'and judgment. -

We hold that therc were no erroneous instructions given, but if there were, as
plaintiffs could not win with this point against them, such instructions could do no
harm,

‘I‘ %, %?g}gggg }For Defendants.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOTF, A. D. 1862

THE PRESIDENT axp TRUSTEES)
or Mr. PALATINE ACADENMY,
Plaintiffs in Error,

8.

ANDREW XKLEINSCHNITZ axp
MICHAEL GRESS,

g Defendants in Error.

Appeal to Putnam.

Tue decision of this case depends upon the construction of the Act of
the General Assembly of 1851.

The construction of the Court below was, that the Act of 1851 was an
amendment to the Act of 1845, and that if the Academy Corporation
accepted the amendment, and acted under the Act of 1851, that thereby
it changed its name to Judson College, but still remained the same iden-
tical corporation under a new name and with enlarged powers.

This is the construction which defendants ask this Court to place upon
the Act of 1851.

The construction insisted upon by the plaintiffs is, that the Act of
1851 was, as by its title expressed, an amendment to the Act of 1845,
but that the amendment did not extinguish the old corporation of 1845,
nor merge it into the corporation of 1851 under a new name, to wit:
Judson College ; but that it created another separate and distinct corpo-
ration, with corporators therein named, and with objects, purposes, and
powers therein expressed and limited, and left the old corporation and
its rights and franchises still in existence under its old name, the * Presi-
dent and Trustees of Mt. Palatine Academy,” and that such latter corpo-
ration still continues to exist.
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The defendants seem to have taken the position in the Circuit Court,
that it was necessary for them to show wuser and acceptance by the
Academy Corporation. Plaintiff’s counsel dissent from this position,
and say, that if the Act of 1851 was intended by the Legislature to
supersede the corporation of 1845, then such Act would so operate with-
out any acceptance by the corporation of 1845 ; for the Legislature, in
the charters of each, expressly reserves to itself the right to amend the
charter. This leaves the case to be decided solely on the construction of
the Act of 1851, without reference to any subsequent acts of parties.
The Act had the same effect, so far as the rights of the corporation of
1845 were concerned, on the day it was approved, that it did the day
this suit was commenced.

Then what was that effect? Let us examine the Aet.

The title to the Act of 1851 purports to be *“ An Act to amend an Act
entitled ¢An Act incorporating the Mt. Palatine Academy,’ by incorpo-
rating ¢n connection therewith a college, by the name and title of Judson
College.”

Would the Legislature have adopted all this verbiage if it merely
intended to change the name of the Academy to Judson College? And
how would one corporation be “4n connection” with another which
ceased to exist the moment the second corporation was created ? Coun-
sel for plaintiff cannot understand such ¢ connections.” They insist that
the title shows clearly, that the Legislature contemplated the existence
of two corporations ; otherwise how could one be incorporated with the
other ?

‘When we examine the body of the Act, we find still more forcible
reasons for rejecting defendant’s construction.

Section 1st names corporators and style of the corporation. ¢ The said
College, in connection with said Academy as an academic depatment, to
be and remain on, &c.” ¢“The trustees shall be elected yearly by the
stockholders of said College and Academy joinily.”

Sec. 3d provides that “The trustees shall have power to prescribe
and regulate the course of study in said College and academical depart-
ment.” These arc all the provisions which in any way refer to the
Academy. The Legislature again uses the expression, “the said College
in connection with snid Academy,” &e.

“The trustees shall be elected yearly by the stockholders of said Col-
lege and Academy jointly.”
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How could there continae to be stockholders in' the Academy, who
could participate jointly with the stockholders of the College, if the
Academy corporation ceased to exist? We can see no reason in sucl
a provision, if the Academy coporation ceased to exist. It would pre-
sent the anomaly of a stockholder and no corporation or joint stock com-
pany in which his stock was held.

The 3d Sec. very properly gives the control of the academical and
collegiate departments to the trustees elected jointly under Ist Sec., and:
authorizes them to appoint teachers; &e.

In examining the Act, it will be perceived that wherever the Academy
is referred to in the Aect, it is in such a manner as to rebut the inference
that the College and Academy are the same coporation.

But aside from this, there are other things which rebut such pre-
sumption.

The Act names a new body of corporators, an act very unusual, if not
tnprecedented, in simply amending a corporation charter:

There is no enactment providing for the transfer of the property, fran-
chises, and Zabilities of the old corporation to the new. If the creditors
of the old corporation were seeking payment of their claims of the new
corporation, could it not reply that it had never assumed such liability 7
The Act of the Legislature did not transfer the property or the liabilitics-
of the Academy to the College.

Again; each of the Acts provides that the respective corporations may
*aise a capital stock of $15;000. The Act of 1845 provides that the
Academy may raise a capital stock, in shares of $50 each, not excceding
$15,000.

The Act of 1851 provides that the College * shall have power to raisg
a capital stock, or college fund, in shares of $50 each, to the amount of
$15,000.”

Now the question might naturally arise, what is the limit under the
two acts of the capital stock of the two corporations, or of the one
corporation, Judson College? For anght that appears, all the $15,000
Academy stock might have been taken prior to 1851. If the Academy
was merged into the College, the stock would also be merged, and it
would be stock in the College; and the College could only hold the
815;000 stock; and could issue no new stock:
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The true construction is, that the Academy stock still continued stock
held in the Academy corporation, and might amount to §15,000, or 300
shares. The College corporation was authorized to issue $15,000 stock,
or 300 $50 shares, and this without regard to the amount of stock which
had been issued by the Academy ; and in the aggregatc the two corpo-
rations might issue $30,000 in stock, but neither could exceed the
$15,000. Would it be contended that, it the old corporation had issued
say $10,000 in stock, that the College could only issue $5,000 more,
making the $15,000, the amount which they are authorized to issue?
Yet this Court must so decide, if it sustains the construction of the
Court below, that there was a mere change of name. Plaintiff’s counsel
insist that Judson College was authorized to issue $15,000 in stocks
under its charter, without regard to any stock then held in, or issued by,
the Academy. And if, @ fortiori, the College issued its §15,000 stock,
whatever stock had been taken in the Academy remained stock in the
Academy as before, and as before put by plaintiff’s counsel, how could
the old stock be held in a corporation which had ceased to exist ?

It may be insisted by the defendants, that though the Academy corpo-
ration still existed, yet that the President and Board of Trustees had
control of its franchises and property. This theory can not Le sustained.
The Judson Coilege Board were to have control of the academic depart-
ment to be continued in the College, and in view of such control the
stockholders in the Academy were given a voice in clecting such Board ;
but their power was confined to employment of teachers, and making
rules and regulations for the students in such department in connection
with the College, and did not so operate as to vest the ‘title in the real
estate which has been donated to the Academy, in the College, nor did
it give them any control over its stock; nor could they prevent such
Academy corporation from continuing to issue stock in the Academy, it
the whole $15,000 had not been issued ; nor could they themselves issue
guch Academy stock. Neither would the College be liable for the debts
previously incurred by the Academy.

It is no new principle, that one Board of Directors or Trustees of a
corporation may have the general control and supervision of two or more
corprations, and each of such corporations continue to have a separate
existence with separate rights and property, the common Board having
the exercise of certain specified powers of the corporations, of whieh
class of cases the one at bar is an illustration.

But there is onc other argument on this part of the subject which
plaintiff’s counsel regard as conclusive.

If nothing further was to be done by the old corporation under its
charter of 1845, why did not the Legislature inscrt a repealing clause of
the Act of 18457 They had the power, for the charter expressly provides
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that the Legislature may ¢ modity, amend, or repeal this charter when-
ever the public good may require it.” See Dartmouth College Case, 4
Wheat. 706, 711.

Obviously the Legislature did notintend, by the Act of 1851, to repeal
the Act of 1845, or they would have done so. It considered that the
Academy still existed ; that its stock still existed ; that its property was
still held by it, and that it was still liable for its debts, liable to sue and
be sued ; and it left its charter in full force, with the simple exception that
the 3d See. of its charter, or some parts of it, was repealed by implication,
the Act of 1851 giving the power of employing teachers, and regulating
the school, to the Judson College Board, in the election of which Board
the Academy stockholders were to have a joint vote with the stockholders
of the College.

We will examine the case with reference to the authorities and
adjudged cases.

In Angell & Ames on Corporation, p. 752, it is said : “It may be-
come a question of great practical importance whether the charter be
one of revival merely, or a charter of a new incorporation. This is
not to be determined by the collateral facts, that the name of both corpo-
rations, the new and the old, that the officers and a majority of the mem-
bers are the same, and that the business of the old corporation was for a
time done and its debts paid by the new one.”

In 2d Mason’s Rep. p. 44, Justice Story says: “It is certainly true
that a corporation may retain its personal identity, although its members
are perpetually changing; for it is its artificial character, powers, and
franchises, and not the natural character of its members which constitute
that identity, and for the same reason corporations may be different,
although the names, the officers, and the members of each are the same.
An insurance company, composed of the same natural persons and
officers, and with the same name as an existing incorporated bank, would
still be a different corporation from the bank. The similarity of name,
of officers, or of mewmbers, or even of objects, can not then, per s, estab-
lish the identity of corporations created at different times, by different
charters, and having a distinct, independent being. ~And one incorpora-
tion may transact the business and pay the debts of another incorpora-
tion, without thereby merging in the latter its distinct corporate existence.
There is, indeed, a repugnancy in the statement of the proposition that
{wo corporations are in point of law the same, for it would at the same
time establish that there is but one corporation.”

Apply these principles to the case at bar. The defendants insist that
the objects of the Academy and College were the same. It may be true.
The objects of both these corporations was educational’; but this would
not make them the same identical corporation. The business, or a
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specified part of the same, viz.: employing teachers, &c., may have
been transacted by the College Board; but that would not merge the
corporations.

Story says there is a repugnancy in saying that two corporations are
the same in point of law. Is there not much greater repugnancy in
saying that there could be stockholders in the Academy to act jointly
with any other corporation, if the Academy was merged in the College ?

The counsel for plaintiffs carnestly insist that this Court carefully
examine the case of Bellows vs. Hallowell & Augusta Bank. There is
much in the facts and reasoning of the Court in that case, which is in
point in this case. 2 Mason Rep. 31.

On page 44 the Court say: The character of the new bank was
granted by the Act of 23d June, 1812, Ch, 47, while the old bank was in
existence.” [t was the swme in this case.

« Tt does not purport upon its face to be a grant to an existing corpo-
ration, but to private individuals.” /¢ was the same in this case.

New corporators, and a different number, were named. It purportson
its face, not any new or further grant of corporate powers to the
Academy, but to inc'orporate, in connection with it, a new corporation
by the name of Judson College.

«Tts capital stock is less by $50,000 than the old bank.” In this case
the capital stock is the same ; but the College is anthorized to issue the
$15,000 stock without making any reference in the Act to stock which
had been taken in the Academy.

« The stock is to be held, not by the stock holders of the old bank, but
by certain persons named in the Act, and their associates and assignees.”
This case is parallel. The stock ($15,000,) is to be issued by the Judson
College Board, and held by the persons who may take it. The old
stockholders do not become College stockholders, but continue to be hold-
ers of Academy stock, and vole as such.

«The Act refers, also, to the old bank as an existing corporation, and
declares, not that the directors of the old bank skall be the directors of
the new, ¢ but that any director of the Hallowell and Augusta Bank, now
existing, may be eligible asa director of the bank hereby established.”’
In the case at bar, the old corporation is referred to as an existing corpo-
ration, yet it grants all the franchises grantedin the Act to a new body of
corporators ; neither does it pretend to extinguish the old eorporation,
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nor to divest it of any of its franchises ; the provision that the new board
named should transact certain business pertaining to such corporation
not divesting it of any franchises, or merging it into thenew. Admitting,
however, that the power given to the new Board divested the old corpo-
ration of a portion of jts franchises, the employment of teachers, &e.,
still other franchises would remain vested in it. The right to sue and
be sued, to implead and be impleaded, to receive conveyances of land
and hold the same, and to take by donation or otherwise, and the title
to land previously acquired by it would certainly still remain in it. For
it was not necessary or contemplated, that the new Board should be
invested with the title to the real estate of the old corporation in order
to excrcise the powers named. It would be an injustice to the old stock-
holders to permit it so to operate. They would have nothing to show
for their stock.

Pursning Story’s argument.

The next point made by him is not parallel, and is the only point in
the case whieh is not.

Concluding the argument he says :

« Upon the very face of the charter, then, enough appears to show
that the Legislature contemplated the erection of a new corporation.
Andif the language had not been so express, the same must have been the
conclusion of law ; for every charter must be taken to be a grant of @
new corporation, unless it be granted to an existing corporation.”

Wo consider this conclusive. The Act shows upon its face that the
Legislature contemplated the ercction of a new corporation, to wit:
« Judson College,” and was a grant of franchises not to an ‘ existing cor-
poration,” but to a ncw corporation, in which the corporators are named,
and the franchises granted to them, not as members of an ewisting corpo-
ration, but as individual and new incorporators.

Much of the reasoning of this Court, in the case of Brujffet et al. vs.
Gareat Western R. 2. Co., 25 Ills. 357, is in point in this cause, though
that case was decided on a principle not involved in this case. The
Court say : * Debts incurred by an incorporation can not be released or
transferred by legislative enactment.” A jfortiori meither can their
property. The Legislature, in the grant to the Academy, reserved the
right to modify, amend, or repeal the charter; but this would not be a
right to create a new corporation and transfer to such new corporation
and corporators the franchises and property of the old incorporation ; nor
could they transfer the liability for the debts of such corporation from
the old to the new. And if it was the intention of the Legislature (and
we insist it was not) to transfer the franchises and property of the new
corporation, the Act would be unconstitutional and void ; for they re-
served no such right in tho charter: they only reserved the right to
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amend, modify or repeal, when the public good should require it.
Would it be an amendment to create a new corporation with new corpo-
rators, who might or might not accept such appointments, without any
provision that the stockholders in the old corporation should be stock-
holders in the new? Certainly not. It would be a transfer of property
by legislative enactment. This could not be done, No such power was
reserved in the grant. The old corporators did not accept the grant
subject to any such conditions, and they can not now ULe imposed upen
them.

If all the property passed from the control of the Academy, it would
not produce a disorganization of the corporation. ¢ The company may
exist alter its property is gone,” 25 Ills. 357. Then the jury should
have found for plaintiffs on the issue of nul ¢iel corporation.

“What, then, was the effect of the Act of 18597 It created a new
company, with rights, privileges, and franchises similar to those enjoyed
by the Great Western R. IR. Co., but it by no means repealed the charter
of that Company,” &e. (See this part of opinion in full, 857.)

We think this is a parallel case, and all the reasoning of the Court in
point.

We desire to incorporate into this argument the able opinion in
T hrasher vs. Pike Co. L2. ., 241lls. 404. In that case it scems to have
been the impression among the officers and stockholders of the Co., that
the charter ot 1857 superseded that of 1854, and that subscriptions to the
Co. of 1854 were payable to the Co. of 1857 ; but the Court decided the
corporations to be distinct corporations. The opinion is too long toinsert
here, but we think the case in point, and ask a careful comparison be-
tween that case and the case at bar.

There is another point to be met in this case.

The old corporation existed, and the old corporators or their successors
were in office and corporators at the time of the passage of this Act of
1851. That Act named a new body of corporators. Itis a principle of
law too well settled to be disputed that such corporators may refuse to
accept such appointment, or to organize under the charter. What then
would be the condition of the Academy corporation? Defendants deny
that the old Board continued to exist as a body corporate. The new
corporators are vested with the corporate powers, but refuse to accept
the charter, or to organize as authorized in the Act. It would not be
contended that the old corporators could assume to act, if, as is contended
by the defendant, they were repealed out of office. Yet, whatever effect
that Act was designed to haveupon the corporate rights of the Academy,
it took effect immediately npon the passage of the Act. It was not de-
pendent on any question of consent, unless it was designed to transfer
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property to a new corporation, as above argued in this argument, in
which easc it would have been absolutely void, and without any refer-
ence to the refusal or acceptance of the new charter by the new
corporation.

But, admitting that the corporators named in the Act of 1851 accepted
the charter, we suppose the book shown to the Court will show the
time when Judson College did organize.. What would be the condition
of the Academy during the time which elapsed between the passage of
the Act and such organization? It is no longer Mt. Palatine Academy,
for the Act takes cffect immediately, and there is no longer such a cor-
poration by that name. The old corporators are not the Board for Judson
College, for that is not yet organized, and the time within which it is to
be organized is not specified in the Act. They may organize immediately
or they may suffer the charter to slip through their fingers for non-uger.
Then'in what condition is the Academy ? Wehave the word—there is an
interregnum. “There is no king in Isracl, and every man may do what
scemeth good in his own eyes.” (We don’t warrant our scripture
quotations.)

The property and franchises during such interregnum are in abeyance,
defendants would say, waiting for the new corporation to be organized,
that they may vest and be transferred. And the «“ Academy” is trans-
formed into a « College:” the chrysalis become a butterfly. We do not
so understand it. If the old corporation was dissolved, it was done
before any corporation existed to fill its place. Then its real property
would revert to the donors, its personal property and franchises to the
state. The land in controversy would revert to C. Winters, the donor,
and when the new corporators organized under the Act, no matter how
long after, say one year, could they call on Winters for a conveyance, or
claim that by organizing they vested the title in themselves? Grant on
Corp. Law, Section 55, p. 303, 304.

We think some construction should be placed upon this Act which
would relieve it from such ambiguities, inconsistencies, incongruities,
repugnancies, and absurdities.

The construction insisted upon by plaintiffs, is plain, natural, and con-
sistent, both with the words of the Act and what might be reasonably
supposed to have been the intention of the Legislature.

Every other provision in the charter remains unrepealed, either ex-
pressly or by implication.
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If the Court has any doubts as to the construction to be placed upon
this Act, the plaintiffs should have the benefit of such doubts, unless it
is clear that the intention of the Legislature was to merge the Academy
into the Judson College, and repeal the Academy out of existence, the
Court should reverse the judgment, The title of Mt. Palatine Academy
being, at the time of the passage of the Act of 1831, clear and indisput-
able to the land and franchises, it should not be divested of such title
and franchises by any doubtful construction of the Actof the Legislature.

The counsel for the plaintiffs may, in pursnance of agreement, malke
some further arguments and points in writing, when they sce defendant’s
brief, which has not yet been submitted to them.

MARK BANGS & T. M. SHAW,
Atty’s for the Plaintiffs.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THERBEOF, A. D- i862

THE PRESIDENT axo TRUSTEES)
or Mr. PALATINE ACADEMY,
Plaintiffs in Error,

2. Error to Putnam.
ANDREW KLEINSCHNITZ axp |
MICHAEL GRESS,
Defendants in Error. J

PLAINTIFI’S POINTS.

il

The Court should have admitted the entries in the book purporting
to be the rccord of the President and Trustees of Mt. Palatine Aca-

demy, and offered by plaintift’s in evidence.

1L

The Court should not have admitted in evidence, the entries in said
book, under the head of Judson College, nor the deeds to which the

plaintifts objected.

1L

The. Court misconstrued the act of 1851, in refusing the plaintifts’ in-

structions, and in giving those on the part of the defendant.

Angell and Ames on Corporation, 752.

Bellows v, Hallowell & AugustaBank, 2 Mason C. C. 31.

Coxman v. Same, 14 Mass. R. 68.

Bruffett et al v. Great Western R. R. Co.,25 Ills. 353.

" Thrasher v. Pike Co. R. R. Co. 25 Ills. $98.
Grant on Corp. (Law Library) 55, p. 3034

BANGS & SHAW,
For Plaintiff in Lrror,
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SUPREME COURT OF ILLINOIS,
THIRD GRAND OIVISION,

THE PRESIDENT, &c.,
of Mt. Pulatine Academy,

vs.
KLEINSCHNITZ, £T ar. |
ADDITIONAL ABSTRACT OF RECORD BY DEFENDANTS.

The book of records of the Mt. Palatine Academy and Judson College, used in
evidence in the court below, is, by agreement, before this court. Itis a part of
the record, and the Plaintifts having printed no part of it, the Defendants have
printed those portions of it which they decmn most material, with explanatory re-
marks as to the remainder.

This book purports to be, and it was proved to. be, the records of the corpora-
tion created by the act of March 3d, 1845, containing from pages 1 to 11 inclusive
entries from April 5, 1845, to July 30, 1856, under the heading of Mt. Palatine
Academy ; and from pages 25 to 63 inclusive entries from March 1851 to June 26,
1857, under the head of Judson College. : :

On page 10 15 a reference to the list of stockholders of the Mt. Palatine Acade-
my, on the last page of the book. The number of shares is 48,

On pago 12 is a list of the stockholders of the Academy and College--number
not given, x

On page 13 is 4n'account of a meeting under the name of Mt. PALATINE ACAD-
EMY, under date of February, 1860—evidently interpolated on blank leayes left by
the corporation on opening under the head of Junsox Correee. This blxrborts to
be by seven stockholders, the names of four of whom only appear in cither list.

On page 10 is a list of the Trustees who were in office when the amendment
was passed, to-wit: Higby, President, Fisher, Sco., Powell, Winters, Warner,
Bly, Curtis, Wright, McLay, Reynolds, Cross, and Howard, and who were identi-
cally the same persons named as corporators by the amendment. )

On page 17 is this entry: At the session of the Legislature of the State of
Illinois, held in the winter of 1850-51, an act was passed agreeable to a petition ot
the President and Trustces of the Mt. Palatine Academy, incorporating said Acad-
emy into a College, styled “ The Judson College,” with an academic, normal and
temale departments. The said act was passed February 17, 1851. Notice being
given.to the Bgm“d that their petition was granted, on March 10, 1851, a meeting
of theBoard was called under the provisions of the new charter for the purpose of
electing officers of the Board for the ensuing year. A quorum being present, the
following were elected for the ensuing year: Rev. C, M. Wrignx, President;
Rev. C. Cross, Secretary, b
" Onmotion, voted that C. M, ‘Wright have the charge of the institution till the
the first of Aprill 1852. * g * . * * L ®

“On motion, voted that the Secretary obtain of the former Secretary all the
books, papers, monies, etc; that belong to the board of Trustees.

: CHARLES Cross,  Secretary.”

From this on, it appears that the business was done in the name of, and the, en-
tries made under the head of * Judson College,” and there was all the business
pertaining to the management of the Academy and College.

On page 19 are these entries:

“Feb. 17, 1852.  On motion voted that C. Cross and E, Reynolds be a com-
miltee to draw up a series of resolutions and regulations for the institution,”

e



Agam, ¢ Feb. 17, at a mecting of the Board of Stockholders of Mt. Palatine
Academy and Judson College, held for the purpose of electing, according to the
provisions of the new chartetya Board of Trustees of Judson College and Mt.
Palatine Academy, the following persons were elected for the ensuing year:—
Thomas Powell, James Curtis, C. Winters. E. Reynolds, L. Davis, L. ‘Warner, E.
ITiggins, ¥. Foyle, @. S. Bailer, Chatles Cross and G. . ‘Weston.”

On page 26, Feb. 17, 1853, a similar entry.

On page 40, Feb, 17, 1854, a similar entry as to election of officers of ¢ gaid iu-
stitution,” At this time J. M. Beach, the witness, was elected.

So also page 49, Feb 17, 1855.

Also page 57, Feb. 18, 1856, which was the last election before the salo of the
property.

On page 49 is this entry, Feb. 9, 1855: On motion, voted to petition the
Legislature to repeal the amendment of the charter made to the original charter of
the Mt. Palatine Academny, changing the name of said Academy to that of ¢ The
President and Trustees of Judson College,” and revive the original charter as first
passed by the Legislature. On motion, C. Winters and John Colvin were ap-
pointed a committee to make an agreement with the stockholders of Judson Col-
lege in reference to the repeal of said amendment of said charter.”

This failed to pass for want of time. See page 50.

On page 62 is an order recognizing the debt to Aaron Butler of $1305 61, and
order for execution of deed of trust to secure the payment of it, by John Colvin,
the then President, on which sale was subsequently made.

On page 13 (of the interpolated entries by the % pretended stockholders) is this
entry :—Resolved, "That this Board proceed to assert the rights of the corporaticn
to the Mt. Palatine Aeademy property; to inform the present occupant of the
same, and to commence a suit therefor, provided the stockholders and others fur-
nish written pledges that the expenses of the prosecution shall be met,.

Two or three meetings of the same import, and nothing more.

Of these 7 pretended stockkolders, bearing the names of Otis Fisher, John V.
Laughlin, James Curtis, Larned Davis, Isaac Woodbury, George Woodbury, and
Ephraim Reynolds, it appears by this record that Fisher owned 4 shares, Curtis 4
shares, Davis 1, Reynolds 1, of the total 48 shares; and that they had taken
part in all or nearly all these proceedings under the title of * Judson College ;”
and that Curtis, Fisher and Davis (see page 58) were members of the Board
that ordered the sale of the property. Reynolds was a member of the board in
1853. The other of these 7 pretended stockholders are strangers to the record
hitherto.




SUPREME COURT OF ILLINOIS.
THIRD .  GRAND DIVISION.
APRIL TERM, .A. D. 1862.

: THE PRESIDENT,; &c.,
of Mt. Palatme Academy,

._IKLEINSCH‘HTZ ET AL.

DEFENDANTS’ POINTS AND AUTHORITIES.
I The sct of 1851 was an amendment of the act of 1845, engrafting upon the
oid corporation enlarged powers with a new name, and did not create a new cor-
poration, leaving the old, under its first name, in existence.

1. The actrefers to the title, and makes it necessarily a part of it. The act
* cannot be understood without the title. It could not ba determined what *said
Academy ” referred to, and the title calls the act an amendment, .

2. In this, and in many other respects, the language of the act is obscure and
may well, without the.title, admit of difterent constructions ; and the rule in such
cases is to refer to -the title to remove such doubt and obscunty This was:the
rule in England when the clerk of the House in which the act originated gave it its
title. It is much more so in this country where the Legislature establishes the title.

1 Ham, 468, Burgett vs. Burgett. !

“The title is framed: in the samo- manner as the bill, and is-sanctioned by the
vote of both branches of tho Legislature. Wé oy, therefore consider it as explxm-
ntory of theobject of the law-” Vo

2 Pajne's C. C. Rep, 583, Ogden vs. Slron the same statement is made.
. And see 15 J, R.-89, Wodoruff vs. Gilchrist,
" do do 358, The-People vs. The Utica Insurance Company.

4 Grll & J. 1. Canal Company vs. R. R. Co.

12 do 17, Lucas vs. Blair.

2 Crauch’ 358, (1 Dal. 423,) United States vs. Fisher,
Dwarris nn Statutes, 653.

3. In case of doubt, too, as to the construction of the language of the act,
courts will look at other aids to discover the intention of the Legislature, which i3
the needle of interpretation. They will look to the cause of making the statate—
the then' present status which it was intended to improve—the existing evils or de-
fects which it was intended to redress and remove,

- The records of the corporation (the contents of which all the corporators were
bound to know), page 14, state that this “act was passed agreeable to a-petition
ofthe .President and Trustees of Mt. Palatine Academy, incorporating said acad-
emy into a college, styled, “I'ng Jupsox CorLEGE, Fcbrunry 17, 1851.” Such a peti-
tion then was before the Legislature, and this act was in response thereto; and by the
proper rules of ‘construction they intended to incorporate the said academy into @

college, atyled’ ¢TaE Jupsox CoLLEGE.” ”
5 Sandf. 16, 37, Freeman vs The City of New York, (An act was passed on
tho pem.xon of citizens ; held could refer to the petition to aid im its

construction.)
Daviess (C, C. ) 45, Uniled States vs. Webster.

¢ When the words of the cn.;lcting part are ambiguous, or . may admit of a larg.
er or more rcstricted signification, then reference may be made to the preamble to
determine which sense is intended by the Legislature. The reason is that the pre-
amble states the grounds and objects of the law, and when the reason and grounds
of the law are made known in any other manner equally certain and authentic they



are entitled to have the game influence in the construction of a n'taf,htq, ag the pre.
amble, if thé renidering of the words is doubtful, because every law should be car-
ried into effect according to the intention of the law maker, when the intention
can be certainly known,” “In this case réference was had to an executive doca-
ment printed for the House, and wkioh was before -the House when the bill under
discussion was passed.

. 1 Pick. 248, Holbrook vs. Holbrook.
bl .. .25,Maine (12 Shep.) 493, Winslow vs. Kimball.
. " *-21 Ver. (6 Wash.) 152, Catlin vs Hale.
“2"Paine; C. C, Rep., 587, Ogden va. Strong.

4. When the language is doubtful (and we believe in any, ¢aso) it is proper. to
ragard cotemporaneous construction ; and, we beliévg‘:’zlso, t}ieusubsq_quen_t construc™
‘tion and usage of the parties ‘interested. = The entry‘bn'the corporation records
Inst™ quoted was the first act of those interested—tho corporators—atter which the
Board of Trustees of Judson College continued to act, controlling all for about
seven'ycars, till all the property was sold to pay debts} and,‘among other things,
in.1855, (see corporation records, p 49,) voted to petition the Legislature 't ‘re-
peal the amendment of the charter of the Mt. Palatine. ‘Academy, changing the
name of said Academy to that of The President and Trustees of J udson College,
and revive the original charter ar first, passed by.the Legislatyre:?. . -’ o1 257

f 5 Tredell's Eq: Rep. 11 ) Att’s Gen. ve. Bank of;Cape Fear, . . :

¢« )\{hp‘fé,,by the penning of the statute, its. meaning is-rendered doubtfol, fonp
’u‘s’nge i8 2 just medium by which to expound it, upon the maxim;;that. the  jus &
riorma loguendi are_governed by usage. This rule.governs in-the construction
of the fundamental law ‘of the land, the. Constitution of the United States, ~ A co-
temporary exposition, and acquiesced in tor a period of years, fixes the Lconstrug-
*#+ 77 7 I Cranchi299, Stewart vs. Land, A el e o R v AN
i .*. Vaugh; Rep. 169, Shepard v8.,Gosnold. 5

2 Paine’s C. C, R. 587, Ogden vs. Strong. . - aaecanro -5

Dane's Ab., vol. 6, 598, ar. 5, sec) 11-. . ¥

I e

S5 Such.a construction as would produce injustice and crime should be avoided,
By th¢ act of 1851, “The said college was to be, and remain on, said section one”.
thus ‘gf\’ing,' if Jiidson College was a new corporation, the use of the property of
one c'qrpqratiqn to another, » - o Y ) :
* "6 That the President and Truatees of Mt. Palatine Academy originally, apd the
President and Trustees of Judson College after the act of 1851, and-action under
it," constituted one only continuous corporation appears from msany .other;items.
"Tlic corporators named in the new act were the, existing . President and Trustees
of Mt. Palatine Academy, twelve in number; the capital stock the same, $15,000;
tho shares the same, $50 cach ; the amount of land to be held the same, ' 1,000
acres; amount of monéy to be held the same, $20,000; the provisions of the two
aetsahmost precisely the same, exceptthose of the latter enlarging the academy

- into-a-college,



II. And if this a0t of 1851 was an amendment of the act of 1845, and if the title
oan be read as a part of it, or as an exponent of it, then it only continued the old
corporation with enlarged powers. To say that, being simply an amendment, it
modified the old, and yet oreated a new, corporation is simply absprd. To say
that a new corporation wad hrought into life to co.exist with the old in closer thap
matrimonial alliance, bane of its bone and flesh of its flegh, one spirit and one will,
80 that even the cotporators themselves did not -and ¢ould nat disgaver the diffpr-
ence between them, or aven that there were two, to fraternize and harmonize in the
samo institution, id likewise absurd. )

The argument of Plaintiffs” counsel is only -based on the letter of the enaoting
qlauses of the aot of 1851, making no use of the key .of construction afforded by

the title. The difficulties of construction it presents show, jn a pre-eminent de- .
greg, the propriety and|the necessity of -seeking other proper aida to construe-

tion. = Bat, these other aids being found, their.argument -falls to the ground, ands
all thejr authorities are utterly inapplicable. :

III. The Plaintiffe claim that the corporation -entitled “The President and
Truatees of Mt. Palatine Academy” is still a live corporation. Then it is after a non-
user of its franchises for about ten years,-up t0 1860, -when, only, there wag a pre-

ténded action of A small minority of its corporators in a very questionable mannery —

gad its corporaters all the while knowing that.another corporation, of' which them-
gelves were members and sotord, hud nsurped and swallowed up all its franchises
and property, which amounts to an abandonment. Y

. Theaction of the sevan'pretended stockholders in 1860 and afterwhrds should
be regidrded but as a parry MWempt to galvinize a defunct, soulless corporation in-
ta lite:fot the: purpose of unjustly depriving the honest purchasers of their property,
who had-paid a large amodht of mohey-and the full value of the -premises, undet
indwaements Aeld 6ttt even by at least four of thesa seven stockholders, * And fur-
hor, this action should not be deemed to be sufficient to justify the bringing of
Wi suit as the-act of the corporation (if still in existence).

IV. Although it be held that the corporation entitled * The - President and
Trusteesj of Mt. Palatine Academy ” be -still in existence, yet the evidence is
that the corporation entitled  Ttie Piesident and Trustees of Judson Collage ”
has had peaceable possession of the premises since 1851, up to the time of sale.
The: presumption of law i that, if they-were -not owners, they were tenants from:
"yéar to year. Their desd ‘would give their right“of possession to their grantee,
and sa the defendants, who were tenants of Wolt, the last'grantee, would bé ten-

“ants from year to year and entitled to notice to'quit before snit brought. As no
proof of such notice was made, and the presumption.-of such tenancy was not re-
butted, all other matters being out of.the case; the defendants were entitled to a
~verdict and judgment. i

"We holdthat there were no- erroneous instructions given, but if there were, as

2 pivintiffs could not win witli ihis point against them, such instructions could do.no
Warm.
% g I{g{iﬁf}ggg’ ‘» For Diefendants.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

THE PRESIDENT axp TRUSTEES or
MT. PALATINE ACADEMY. )
. Appeal from Putnamn.

8. =
ANDREW KLEINSCIINITZ and ‘{ \

MICHAEL GRESS. )

ABSTRACT OF RECORD.

Declaration and notice filed March 16th, 4. . 1861.

Declaration.
Srare or Irnizors, | . Circuit Court of said county, March Term,
Putnam Ccunty. | A. . 1861.

The President and Trustees of Mt. Palatine Academy, the plaintitts
in this suit, by M. Bangs and T. Dent, their attorneys, complain of An-
drew Kleinschnitz and Michael Gress, the defendants served, &ec., in a
plea of ¢jectment.

For that the said plaintiffs became and were, to wit: on the 5th day
of March, 1845, at the county aforesaid, and thence hitherto have been
and now are, a body politic and corporate, by the name and style of
*The President and Trustees of Mt. Palatine Academn ¥,” under and by
virtue ot an act of the General Assembly of the state of Illinois, entitled
“An Act to incorporate the Mt. Palatine Academy,” approved March
3d, 18435, and as such body politic and corporate, became and were here-
tofore, to wit, on the 1st day of' October, a. . 1859, at said county, pos-
sessed of a certain tract of land, situated in the north east quarter of
section one, in township thirty-one north, of range one west of the third
principal meridian, in the county ot Putnum atoresaid, and known and
described as lot No. three, (3) in the town of Mt. Palatine, which said
premises the plaintifls claim in fee. And being so possessed thereof,
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the said defendants afterwards, to wit: on the 15th day of March, A. D.
1860, at the county aforesaid, entered into the said premises; and the
said plaintiffs further aver, that the said defendants unlawfully withhold
from the said plaintiffs the possession of said premises, to the damage
of said plaintifts one thousand dollars, hence this suit, &e.
M. Baxes & T. Dexr,
Plaintift’s Attorneys.

Notice filed with narr.

Gives notice to detendants that the plaintiffs on the 16th day of March,
A. D. 1861, the same being sixth day of the Term of said Court, now be-
ing held at the Court Iouse, in Hennepin, in said county, at opening of
Court, will file the foregoing declaration; that a rule will be entered,
requiring defendants to appear and plead within twenty days from time
of entering rule; that in defaunlt thercof, judgment by default will Te
entered against defendants, and each of them severally, and plaintiffs

will recover nossession of the premises.
M. Baxes & T. Denr,
Dated March 14, 1861. Plaintiff ’s- Attorneys.

Affidavit of Otis Davis, on back of notice, shows notice of service of
declaration and notice, by Otis Davis, on each of defendants, by copy,
on the 15th day of March, o. v. 1861. Said Davis further deposed in
said affidavit, that said defendants were, on the 15th day ot March, A. ».
1861, in the possession and in the actual occupancy of the premises de-
seribed in declaration.

On same day, 16th March, the following order was entered in said
Couut, in said cause.

“«Now comes the said plaintiffs, by Mark Bangs and T. Dent their at-
torneys, and file their declaration and notice in this cause, and make due
proot of the service of the same, by delivering a true copy of said decla-
tion and notice to said defendants, and thereupon, on motion of said
plaintiffs, it is ordered that the said defendants be and they are hereby
ruled to appear and plead to said declaration, within twenty days from
this date, and tlrat if they neglect to appear and plead, judgment by de-
fault will be entered against them, and the plaintiffs will recover posses-
sion of the premises.”

April 7th, 1862, defendants filed their pleas.
Tirst Plea. Not guilty.

Second Plea. Defendants not in the actual oceupancy of the premises
at the time of the commencement of the suit.

Third Plea. “And for a further plea in this behalf, said defendants
say that the said plaintifts were not aud are not a corporation in manner
and form as set forth in their declaration, and ought not, as such corpo-
vation, to maintain this suit, and of this the defendants put themselves
apon the county.”
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Plaintifts joined in the issues to the country.

7 October Term, A. ». 1861, Oct. 28, 1561.

Cause passed, at plaintiff’s cost, for the first day of this Term, plain-
tift’ not being ready for trial.

S Oct. 30, 1861.

Jury empannelled and sworn, and, after hearing the evidence, “do
upon their oaths, say: we, the jury, find the defendant not guilty.”

Plaintiffs enter a motion to set aside the verdict herein, and also a
motion for a new trial, on common law grounds.

Oct. 31, 1861.
Plaintiff’s motion to set aside verdict and for a new trial, overruled.

9 *Thercfore it is considered, ordered, and adjndged by the Court, that
the said defendants have and recover of the plaintiffs their costs herein
expended, to be taxed, and that they have execution therefor.”

Plaintiffs pray an appeal, which is allowed, on plaintiffs entering into
bond of $200, conditioned as required by law. Bond to be joint and
several with security, to be approved by Clerk by agreement of parties.
Bond and bill of exceptions to be filed in 90 days.

Bill of exceptions filed Jan. 28, A. ». 1862.

10 Shows that on the trial of this cause before the judge and a jury, on
tl.e 30th of Oct., 1861, plaintift introduced the following testimony :

13 The plaintiffs introduced in evidence, and read to the jury, an act en-
titled “An Act to incorporate the Mt. Palatine Academy,” as also the
title of the same, passed by the General Assembly ot the state of Illinois,

and approved by the Governor, March 3d, 1845. The act and title is as
follows:
‘“Jl‘_‘_ ?:3;‘45 AN ACT to incorporare the Mt. Palatine Academy.
Sucriox 1. Be 4t enacted by the LPeople of the State of Illinois, repre-
Corporation  Sented in the General Assembly, "Chat Isaac Woodbury, Thomas Powell,
created.  Otis Fisher, Iliram Larned, Christopher Winters, William Johnson,
‘William Johnson, jr., Nathan Kingsbury, and Peter Howe, and their
successors, be, and they are Liereby created a body volitic and corporate,
by the name and style of the ¢ President and trustees of Mt. Palatine
Academy,” and by that name and title to have perpetual succession.
What section The same academy being and to remain on section number one, town-
sendemytore: ¢hhjp number thirty-one north, range number one west of the third prin-
: cipal meridian in Putnam county ; the number of trustees shall not ex-
Sﬂ‘cﬁ:‘;’ tobe  ooed twelve, they shall have power to elect the necessary officers out of’
How trustees their own body. The trustees shall be elected yearly by the subscribers
tobeelected. . stockholders of said academy. They shall have power to fill vacan-
cies that may occur in the interim, and in case of a failure to elect at the
proper time, the trustees shall continue in office until their successors
are elected and qualified.




Extent of the
corporate
powers.

1845.

Duty of Trus
tees.

Corporation
may raisea
capital stock.

Proviso.

What bran-
ches taught.

Free to all de-
nominations
of christians.
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Stc. 2. The corporate powers hereby bestowed, shall be the tollowine
to wit: To make contracts, to sue and be sued, plead and be impleadeﬁ,
and to grant and receive by their corporate name; to accept, to acquir(;
by purchase, or scll property, real, personal, or mixed; in all lawtul
ways to use, employ, manage, and dispose of all such property, and all
money belonging, or that may belong to such corporation, in such ways
as to them shall seem best calcutated to promote the objects of the insti-
tution; to have a common seal, and to aller the same at pleasure; to
nmake such by-laws for the management of the academy :

! $ or tl t o as shall not con-
flict with the laws of this state or the United States. d

. Sekc. 3. The trustees shall have power to prescribe and regulate the

course of study in said academy; to fix the rate of tuition and other
academic expenses ; to appoint instructors and other officers and agents
necessary to manage the concerns and interests of the institution, and to
define their duties and fix their compensation, and, it necessary, to re-
move them; to erect suitable buildings; to purchase books and all
other necessary apparatus; to make rules for the regulation of the con-
duct of pupils, and to expel such as ave disorderly.

Skc. 4. This corporation shall have power to raise a capital stock in
shares of fifty dollars each, to the amount of fiftcen thousand dollars, ex-
clusive of sums given by donation, bequest, or otherwise, and the funds,
rents, income of said property of whatever kind, to be devoted exclusive-
ly to purposes of education: Provided further, that said institution shall
not hold more than one thousand acres of land at any one time, snd in
the manner the donors shall direct within five years from the time such
donation was made, or revert to said donor or donors, or their heirs :
Provided always, said institution shall not hold more than twenty
thousand dollars.

Ske. 5. Any five of the trustces shall constitute a quorum to do
Dbusiness.

Sec. 6. There shall be attached to said academy, a department in which
shall be taught such branches as are usually taught in common schools.
Stkc. 7. The benetits and privileges of said institution shall be open

alike to all religions denominations, yet it shall be under the control of
the Baptist denomination.

Skc. 8. The legislature shall have power to modity, amend, or repeal
this charter whenever the public good may require it.

Approved, March 3d 1845.

Joel M. Beech, witness sworn on part of plaintiff, testified: That he
resided near the plat of Mt. Palatine Academy; had lived there ten or
twelve years; had a town lot of near ten acres near Mt. Palatine:
never had any connection with academy as trustee, or otherwise; it was
in operation under the name of Judson College; knew cf the organiza-
tion of Mt. Palatine Academy only by reports, and by holding the
records, &e.; never attended meetings of trustees of Mt. Palatine Acad-
emy ; the records of Mt. Palatine Academy were put into witness® hands
as secretary of board of trustees of Judson College, in 1855 or 18562
when witness came to Mt. Palatine, he did not know then that there was
a Mt. Palatine Academy building: it was called the Judson College.
When witness bought property in Mt. ., in 1847, it was known as Mt.
Palatine Academy ; was then a flourishing school; Fisher and Wright
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were carrying it on at that time; it was then the Mt. Palatine Academy ;
witness bought his place of Rev. M. Fisher, as principal ; did not know
president and trustees at that time as such; the Mt. Palatine
Academy was sitnated on plat of Mt. Palatine, on lot number 3, con-
tained probably ten acres. In 1850 or ’51, witness came to Mt. P.; was
then 125 students in academy; was same building then as now. A
book, purporting to be the records of Mt. Palatine Academy, shown wit-
ness; witness testified that the book shown him, was the book put into
his hands as the records of Mt. Palatine Academy, could not say he
knew the hand writing, (upon examining the book ;) much of the hand-
writing is Fisher’s handwriting; knew the men and their signatures ;
signatures of Laughlin and Davis in their handwriting, the other signa-
tures seem to be in same hand writing as the record; handwriting in
fore part of the book much like Iisher’s ; never attended meetings of
president and trustees ot Mt. Palatine academy; Fisher is man referred
to as principal.

Cross . When witness returned to Mt. P., in 1851, the institution
was known as Judson College; the same continued to occupy up to
1855, so far as witness knew ; large school run out, and they put in a
single teacher.

Otis Davis, sworn as a witness on part of the plaintiff, testified: That
he had lived at Mt. P. twenty years; never attended the mectings of
the president and trustees of Mt. Palatine Academy; was there at the
time of erection of’ academy building ; think it was built about 18 or 19
years ago; was called Mt. Talatine Academy ; witness was now 22 years
old; attended the school at different times; was acquainted with some
of the trustees of Mt. Palatine Academy ; the trustees were Otis Fisher,
Nathan Kingsbury, Samuel Puffer; could give no more names; this
might have been in 1844 to 1846; thought Hiram Larned and Christo-
pher Winters were trustees—Thomas Powell, also Mr. Curtis ; thought
be could recollect of Wm. IL. Bavtwell being a trustee; thought Peter
Iowe, Ephraim Reynolds, and Charles Cross were trustecs of Mt. Pal-
atine Academy ; Warren and John Higbee were trustees; thought there
were some persons acting as president ; did not know ‘who they were at
any time; the ones mentioned by witness were those who came to meet-
ings of the board, and acted in that capacity ; witness did not attend
meetings ; did not remember who directed about improvements; it is
same building now as when witness first saw it; knew of its being
erected ; it is in north-east corner of town.

Andrew Kleinschnitz and Michael Gress about 16 April, 1861, were
living in the academy building ; lot covered about 10 acres, and is not

enclosed 5 academy building is near centre, from ecast to west, near south
edge; no inclosure around the house.

Cross Lir. Defendants occupied different rooms in the same building ;
one occupied rooms up stairs, and other on first floor,
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Witness was, at time Tisher ¢t al. were trustees, about seven or cight
years old.

The Pratt building stood east of academy building; built for a board-
ing house by Pratt, eight years since ; did not know who controlled it;
did not know what corporation built the Pratt House.

The corporation which had control in 1853, was called Judson Col-
lege; some of the persons who had formerl y been trustees of the acade-
my, were, in 1853, trustees of the college.

IFrom 1852-3—4 did not know what corporation had control of the
school in the academy, nor who was in possession at that time; thought
it was incorporated then as Judson College.

Lee-cxamined by plaintiff. Did not know whether, in 1853 and 1854,
and about that time, there continued to be an academic department; de-
fendants obtained possession under Mr. Wolf, as witness understood it;
defendants said they would mot pay Wolt any rent until this thing was
settled.

Cross Ex. Kleinschnitz stated that SVolf wanted him to stay in build-
ing to take care of it.

Nathan Kingsbury testified on part of plaintiff: Was an old resident
of Mt. Palatine; lived there 18 yecars; knew of the academy building
on lot 3, a large square lot left tor the purpose, when the town was laid
out, in the north-west corner of the town? the building was erected atter
the act of incorporation of March 3d, 1845 ; they were the trustees of
the Mt. Palatine Academy ; they opened a school there, and carried it
on for a number of years—for five or six years; did not know, only from
report, that they had an academic departiment under the college ; witness
worked, under a contract, on the academy building; it was entered into
under the name of the president aud trustees of Mt. Palatine Academy ;
the president and trustees had meetings where subscriptions were had
for this building ; witness was one of the original corporators; witness
resigned.

Plaintiff offered to prove by the witness that another trustee was elect-
ed in his place. Defendant objected—that the record was the loest evi-
dence. Court sustained the 'objection, and plaintiff excepted.

Witness was present at the meetings of the board, as a board, fre-
quently; attended a call for a meeting within a Year or two; was held
in district school house, a year ago last fall or spring; was present until
they elected their trustees, and then went away. Witness shown what
purported to be the records of president and trustces of Mt. Palatine
Academy ; would not like to swear to the handwriting ; thought the
book was the book or such .a book as they had at their meetings and
around with them. 2

Cross Lx. Last meeting mentioned by witness was at school house,
not on ten acre lot; went from noticing the eall ; the last meeting before
that, was some years before that; have had some talk about it, and tried
to buy the academy back from Wm. Pennell.  Witness never knew o*
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any other corporation than the president and trustees of Mt. Palatine
Academy ; had nothing to do with the corporation after 1850; went to
the meeting some two or three years since.

Lenry Gunn, sworn as a witness on the part of plaintiff, testified :
ITad lived about Mt. Palatine since 1849 ; resided one mile west, five or
six years; was an institution there, then called Mt. Palatine Academy;
commonly went by the name of the president and trustees of Mt. Pala-
tine Academy ; witness’ recollection was that C. Winters was president ;
Otis Iisher was principal at that time; he had an assistant; the trustees
of the academy had control of the institution ; was never present at any
meetings of the board ; was not positive about improvements in 1849 or
1850, by incorporation Mt. Palatine Academy. Witness attended school
there, while under their control ; was towards the year 18503 did not
know as an academic department was continued there under the direc-
tion of the Mt. Palatine Academy ; in later Years was under the control
of trustees of college, subsequent to 1849 or 1850 ; there was a primary
department by that name, so far as witness now recollected. Book pur-
porting to be the book of records of the Mt. Palatine Academy was here
shown witness ; the first part was in the handwriting of' Otis Fisher, as
was the body of' the record ; the next entry was in the handwriting of
John M. Laughlin, including signature ; the next was also in Laughlin’s
handwriting ; could not testify as to Duer’s writing.

Cross Ie. Moved to Mt. Palatine in 1849, and lived near there until
spring of 1855, commenced attending school at Bt. Palatine Academy
in latter part 18505 thought it was chartered as a college in 1850 or *51;
could not say what became of the president and trustees of Mt. Palatine
Academy after the charter of Judson College; was under their control ;
attended school before the charter of the college; C. M. Wright and Mr.
Jenks were teachers when witness attended school 5 they continued
there until the next spring after 1850 or 1851 ; teachers before 1851,
professed to act under trustees of academy, snbsequently under trustees
of college; C. M. Wright professed to act under college charter, a short
time after the charter of the college; Prof. Wright was elected presi-
dent of the board of trustees ; while Wright was acting as teacher, betore
the charter of college, he was cmployed by thie trustees of academy, at-
ter the charter, he professed to act under the tenstees of Judson College;
witness never attended any of the meetings of the board of trustees of
the academy; from that time on, Wright professed to act under the
Judson College. Wright, immediately after the act of 1851, said, while
teaching school, that the institution would no longer be known as Mt.
Palatine Academy, but as Judson College. Knew Mr. Winters ; be-
lieve he did, as trustee, assume to control as trustee of college; did not
know as to Powell or Fisher, after 1850 ; the board of trustees of Jud-
son College controlled the academy after the new charter; as near as
witness recolleeted, they signed papers in that way ; witness did not say
as to title, spoke only of the control of it, that is, the school was under
their control ; spoke only of the control of teachers.
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Plaintiff offered to read in evidence entries in the book brought into
Supreme Court, by agreement, purporting to be the entries or records
of Mt. Palatine Academy. Defendants insisted that the whole book
should be given, in evidence, and objected to plaintifts reading, in evi-
dence, the entries under the head of Mt. Palatine Academy, without
giving the remairder of the book in evidence. Court sustained defend-

" ants’ position, and plaintiff excepted.

Lhe parties stipulated that said book should be shown to the Supreme
Court.

Plaintiffs read in cevidence, a patent from the U. 8. A. to Christopher
Winters, dated Oct. 1st, 1839, ot sec. 1 T. 31 N, R 1 W 3d P. M.

Plaintiffs then offered and read in evidence a conveyance from Chris-
topher Winters and wife, of first part, and “Christopher Winters, Otis
Fisher, Hiram Larned, Larned Davis, James Curtis, Peter Iowe, Wm.
Johnson, and William Johnson, jr., the present president and trustees of
Mt. Palatine Academy, and their successors in office authorized to be
clected by an act of the General Assembly of the state of Illinois, ap-
proved March 3d, 1845, as president and trustees aforesaid, of' second
part;” consideration, ¢ one dollar to them in hand paid, and a donation
by them, made for the erection and support of the said academy.” The
grant is to the said *“president and trustecs, of the party of the second
part, and their successors, forever.”

The description is, ¢ all that tract and parcel of land situated and be-
ing in the county of Putnam, in the state of Illinois, known and de-
scribed as follows, to wit: commencing at the north-cast corner of
section one, township thirty-one north, of range one west of the third
principal meridian, thence running west eighty rods, thence south one
hundred and twenty rods, thence east eighty rods, and trom thence north
to the place of beginning, ‘with the exception of such lots as have here-
tofore been deeded by them within the atoresaid tract, which said lots
will probably not exceed five in number.”

Habendum, “ To have and to hold the above deseribed premises unto
the said president and trustees of Mt. Palatine Academy, and their suc-
cessors in those offices, forever, to use and apply the same as they are
authorized by the act of the General Assembly atoresaid, for the support
and maintenance of the academy aforesaid.”

t_umk"

General warranty.
Certificate of acknowledgment.

Defendant objected to reading deed in evidence, on ground: 1st. That
it did not appear that the grantees in the deed were trustecs of said
academy ; 2d. The grantor was one of the grantees ; 3d. Does not pur-
port to be to trustees in their corporate capacity. Objection overruled;
defendant excepted.
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Tlaintiff offered in evidence the plat and deed of dedication of the
town of Mt. Palatine. See plat.

Surveyor’s certificate—county surveyor—certifies to correctness of
plat, as surveyed by him 25th June, 1849.

Deed of dedication describes dedicators as “president and trustees of
Mt. Palatine Academy, proprietors of the town of Mt. Palatine.” Signed

and sealed by George Kingsbury, Joel Reynolds, and eleven others. No
date to deed.

Certificates of acknowledgments dated 25th June, 1849, and 31st
August, 1849.

Defendants objected.

1st. That the dedication is made by persens who do not appear to be
owners in fee of the lands dedicated.

2d. That the interlineations have not been explained ; the interlinca-
tions being a name erased, and “Thomas Powell,” written over it;
another, an erasure, and “Putnam” written over it; another, an erasure,
and “see” written below it. Deed appeared to be properly acknow-
edgec. Court admitted the plat for purposes of identification, but re-
fused to permit it to be read to the jury as evidence, but only as a memn-
orandum—excluded the deed. Plaintift excepted.

Joel M. Beech recalled: The academy is situated on lot number 3, in
north-west corner of the town; the lotlays in NE corner of sec. 1, 1.
81N, R.1W, 3d P. M., in Putnam county, Ills: lot number 3 is
bounded on east by Samuel Puffer’s property; it is 40 rods across the
north end of town ; lot extends half way across; from meridian line to
east line of lot was 20 rods ; thought lot was 20 rods square; this lot is
in north-west corner of the plat, and plat is in north-east corner of said
section number one. Witness supposed lot was square, and contained
ten acres; witness was mistaken, it was 40 rods square, and contained
ten acres ; witness helped chain the town twice; helped Blake survey
it. Shown the plat; date on plat was about the time witness hclped
survey it; academy lot was the lot in N'W corner of the town; runs
half way across the 80 acrelot; the strip was 80 rods wide, and wax 80
rods north and south; was40 1oda tomeridian line; runs 40 rods south ;
is square or nearly so; before 1849, there was a village of Mt. P 11.1tmc,
their deeds were written as the proposed town of Mt. I’alatme

Plaintiffs again offer plal in evidence, with the foregoing testimony,

for the purpose of identitying the lot, but the same was e\cluded by the
Court. Plaintiff excepted.

Plaintiffs rested.

Defendants ask rule on plaintifts to elect as to which of the defend-
ants they will proceed against. Rule denied, and defendants excepted.
Defendant moves to dismiss the suit for want of evidence for plaintiffs.

Motion overruled, and defendants excepted.

Neas mae

e c—————
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Defendants’ attorneys gave plaintiff’s attorneys notice to produce,
upon the trial, the book of record of minutes of proceedings and
by-laws of corporation formerly known as the president and trustees of
Mt. Palatine Academy ; also the book of records of minutes of proceed-
ings and by-laws of the corporation known as the president and trustees
of Judson College. Under the notice, plaintiffs’ attorney produced the
book mentioned in Dbill of exceptions, being same one as shown to Su-
preme Court.  Defendant offered the book in evidence. Plaintiff ob-
jected to reading the entries under the head of Judson College.  Objec-
tion overruled, and whole book given in evidence. Plaintiffs in apt
time excepted.

Defendants offered in evidence an act of the General Assembly of the
State of Illinois, with the title thercof, appreved Feb. 17, 1851. It is as
follows :

AN ACT to amend an act entitled “ An Act incorporating the Mt. Palatine Acade-
my,” by incorporating in counection therewith a college, by the name and title of
Judson College.

Secriox 1. Be it enaeted by the people of the State of Illinois, repre-
sented in the General Assembly, That Thomas Powell, Christopher Win-
ters, John Higby, Norman Warner, W. Y. Bly, James Curtis, C. M.
Wright. Otis Iisher, James McLay, Ephraim Reynolds, Charles Cross,
A. M. IHoward, and their successors, be and they are hereby created a
body politic and corporate, by the name and style ot the ‘¢ President and
Trastees of Judson College,” and by that name and title to have perpet-
nal succession. The said college, in connection with said acadewmy as an
academic department, to be and remain on seetion number one, township
thirty-one north, ot range one, west of the third principal meridian, in
Putnam county. The number of trustees shall not exceed twelve ; they
shall have power to elect the necessary officers out of' their own body.
The trustees shall be elected yearly by the stockholders of said college
and academy jointly. They shall have power to fill vacancies that may
occur in the interim, and in case of a fni\urc to clect at the proper time,
tlie trustees shall continue in oftice until their successors are elected and
qualified.

§ 2. The corporate powers hereby bestowed, shall be the following,
to wit: To make contracts, to sue and be sued, plead and be impleaded,
and to grant and receive by their corporate name; to accept, to acquire
by purchase, or scll property, real, personal, or mixed; in all lawful
ways to use, employ, manage, and dispose ot all such property, and all
money belonging, or that may belong to such corporation, in such ways
as to them shall seem best caleulated to promote the objects of the insti-
tution; to have a common seal, and to alter the same at pleasure; to
make such by-laws for the management of said college and academy as
shall not conflict with the laws of this state or the United States.

§ 8. The trustees shall have power to preseribe and regulate the
course of study insaid college and academical departments, similar to other
colleges in the U. 8. ; to appoint instructors and other ofticers and agents
necessary to manage the concerns and interests of the institution, and to
define their duties and fix their compensation, and, it necessary, to re-
move them; to erect suitable buildings; to purchase books and all
other necessary apparatus; to make rllﬁ‘§ for the regulation of the con-
duct of pupils, and to expel such as are disorderly.
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§ 4. This corporation shall have power to raise a capital stock or college
fund in shares of $50 each, to the amount of fiftcen tglousand dollars, ex-
clusive of sums given by donation, bequest, or otherwise, and the funds,
rents, income of said property of whatever kind, to be devoted exclusive-
ly to purposes of education: Provided further, that said institution shall
not hold more than one thousand acres of land at any one time, snd said
lands to be appropriated in the manner the donors shall direct within five
years from the time such donation was nade, or revert back to said donor
or donors, or their heirs: Provided always, said institution shall not
hold more than twenty thousand dollars. .

§ 5. Any five of the trustees shall constitute a quorum to do business,
and on recommendation of the faculy grant those degrees usually grant-
ed Ly other colleges in the United states.

§ 6. There shall be attached to said academy,a department in which
shall be taught such branches as are usually taught in common schools.

§ 7. The benefits and privileges of said institution shall be open
alike to all religious denominations, yet it shall be under the control of
the Baptist denomination.

§ 8. The legislature shall have power to modify, amend, or repeal
this charter whenever the public good may require it.
§ 9. This act to take cffect and be in force from and after its passage.
Approved, Feb. 17, 1851.
PI ) )

Plaintiff objected ; objection overraled, and act and title given in evi-
dence. Plaintifs in apt time excepted.

Jocl M. Beech called as a witness for defendant: That he first came to
Mt. Palatine in 1847 or ’8 ; came back again in 1850 or 1851; president
and trustees of Mt. Palatine Academy were then operating, and con-
tinued to operate several years; witness did not know of any acts of
Judson College, only that witness was elected trustee of the college;
was present at the meeting at the district school house, and one in the
academy ; Mr. Pennell was present at one, also Colvin and some others ;
did not remember if Cross was present; witness was elected trustee in
1855. Shown book mow in Supreme Court; that was the book they
kept ; after part purports to be record of Judson College ; thought he
was present at the time named in record, in 1854 ; thought it likely the
persons named in record, as present, were there; recognized in record,
handwriting of John Colvin, Sandy, and Bross; witness was treasurer
at that time, and did not serve as secretary ; the book was placed in wit-
ness’ hands ; he had it from one meeting to another only; was never
present at the meetings but twice, the times named; the school con-
tinued right along ; they never had anything but an academic school ;
witness supposed they acted under the act of 1851; Fisher continued
to be teacher; knew of his acting afterwards as trustee; about the time
of witness’ resignation, school had pretty much run down.

‘Witness did not know who controlled the property, only from hear-
say ; after school closed, it was vacant most of the time, except on Sab-
bath ; was occupied principally as a place of worship, after the school
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run down ; a building was put up on the lot by Pratt; Pennell after-
wards owned it; did not know whether the corporation was in debt in
1854 and 1855 ; the back part of book was nearly all in handwriting of
Colvin.

Cross Zz. By control, witness meant carrying on the school ; knew
nothing about the title to property.

Defendants offered to read in evidence, a deed of conveyance from
John Colvin, as president and trustees of Judson Collége, to Aaron
Butler. Deed recites: “whereas the president and trustees of Judson
College, party of the first part, of Mt. Palatine, &ec., have executed one
certain promissory note, of even date herewith, payable to Aaron Butler
or order, after the date hereof, for the sum of fifteen hundred and fifteen
and forty-seven onc-hundreth dollars, a note bearing date with this deed,
and payable onc day after date, and executed by John Colvin, the presi-
dent of the bord of trustees of said Judson College, interest to be paid
at the rate of ten per cent., now, thercfore, the said president and trus-
tees of Judson College, &c., (consideration.)

Description. Lot number three, in the town of Mount Palatine, ac-
cording to the original plat of said town, and known and designated as
the college square, and the buildings thercupon, one known as the Pratt
building, the other the old college building.

Conveys the premises “in trust; nevertheless, that in case
be made in the payment of said note, or any part thereof, according to
the tenor and effect of said note, then, on the application of the holders
of said note after publishing a notice,” &e., specities time and manner of'
notice; requires sale to be at door of court house, in town of IHennipin.
Butler is to sell the premises at public auction, to the highest bidder for
cash; to exccute deeds of conveyance to purchaser; out of proceeds he
is to pay, 1st, costs and expenses of sale ; 2d, principal, and interest on
note. Upon payment of note, Batler to reconvey premises to grantors.

General warranty, and special warranty against incumbrance.
Signed and sealed, 7 July, 1857.

Witness, Gro. Dexr. Jonx Corviy, Prest. B. T. [sEAL.]

Certificate of acknowledgment recites that, « John Colvin, as Presi-
dent of Judson College, who is,” &e.

Plaintiffs objected to the deed being admitted in evidence, on the
grounds,

1st. That the President and Trustees of Judson College had no title,
and had no right to convey the lot mentioned in deed.

2d. That the deed is not properly executed.

Court overruled the objection, and permitted the deed to be read in
evidence. Plaintifts in apt time excepted.
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Defendants offered in evidence, a conveyance from Aaron Butler to
William A. Pennell.

Recitations refer to deed of President and Trustees of Judson College
to Aaron Butler, and the record thereof.

That default was made in payment of note; that said note was still
held by Butler; that Butler caused to be published, in the ¢ Hennepin
Weekly Tribune,” published in Hennepin, Putnam county, Illinois, a
notice of sale of lot, in pursuance of said deed—notice published 30 days
before sale; that Butler, at time aud place mentioned in notice, to wit :
on 2d Sept., 1857, between the hours of 10 A. ar., and 4 o’clock, ». ., at
court house, in Hennepin, proceeded to make sale of the real estate, at
public auction, to the highest bidder for cash; that he struck off and
sold the premises to William A. Pennell, for $1,590 06, he being the
highest and best bidder; that sum was required to pay the note, inter-
est, and costs of sale; that it was necessary to sell all of said premises
to pay same; that thercfore, William A. Pennell became the purchaser
of all right and equity of redemption of the said President and Trustees
of Judson College.

“ Now, therefore be it known, that the said Aaron Butler, party of the
first part,” &c., conveys the premises to Pernell. Description same as
in deed to Butler.

Covenants with Pennell that provisions of the deed of trust have been
complied with.

Dated Sept. 2d, 1857.

Certificate of acknowledgment.

Plaintiff objected.

1st. That Butler had no title or authority to convey.
2d. That the conveyance was not properly executed.

3d. That defendants do mnot show that any such notice was given of
sale, as required in trust deed from President and Trustees of Judson
College to Butler, or that defendants show that any of the conditions
in the trust deed were complied with by Butler, previous to exe-
cuting the power in trust deed to convey.

Court overruled the objection, and admitted the deed in evidence.
Plaintiff in apt time excepted.

Defendants offered in evidence, a deed from William A. Pennell and
wife to Martin Wolf.

This conveyance was a quit claim deed, in usual form, with covenants
of warranty against the acts of Pennell. Describes lot 3 in Butler’s
deed, but says nothing of buildings. Dated 15th Dec., 1857.
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Certificate of acknowledgment.
Plaintiffs objected ; objection overruled and plaintiffs excepted.

Joseph Wolf, sworn on part of defendant, testified: That his father
bought the property of Mr. Pennell, some time in Dec. 1857.

Defendant rested.
The above was all the evidence in the case.

The plaintiffs asked the Court to give the jury the following instruc-
tions :

1. That the patent offered in evidence, conveyed the title in fee sim-
ple, to section 1, in township 81 north, in range 1 west of the third
principal meridian, in said Putnam county, to Christopher Winters.

2. That the deed offered in evidence, from Christopher Winters and
his wite, to Otis Iisher, Christopher Winters, Hiram Larned, Larned
Davis, James Curtis, and others, as the President and Trustees of Mt.
Palatine Academy, the title in fee simple to the land therein described.

3. That if the jury believe from the evidence that the premises de-
soribed in tha plaintiff’s doclaration as a certain tract ot land situated
in the north-east quarter of section one, in township thirty-one north, of
range onc west of the third principal meridian, in the county of Putnam,
aforesaid, and known and described as lot number three, (3,) in the town
of Mt. Palatine, was included in the description of the premises con-
veyed by the deed offered in evidence, from Christopher Winters and
his wife to the President and Trustees of the Mt. Palatine Academy, as
set forth in the 2d instruction above, then, in that case, they should find
that Christopher Winters and his wite did, by said deed, convey to said
President and Trustees ot the Mt. Palatine Academy, the plaintifts, the
title in fee simple to the premises so described in said declaration.

4. That if the jury believe from the evidence that the President and
Trustees of Mt. Palatine Academy cver /eld the title in fee simple to the
premises described in the declaration, they must find that such title in
fee simple to said premises still is held by said President and Trustees
of Mt. Palatine Academy, (if such a corporation existed when this suit
was brought,) unless the jury further believe from the evidence, that such
President and Trustees of Mt. Palatine Academy have parted with such
title to said premises.

5. If the jury believe from the evidence that the President and Trus-
tees of Mt. Palatine Academy do now hold the title in fee simple to the
premises Cesceribed in the declaration, they should find the defendant
guilty.

6. The jury are instructed that the only way by which the President
and Trustees of Mt. Palatine Academy could divest themselves of a
title in fee simple to land held by them, would be by deed made by the



B

e

64

15

order and upon the authority of said President and Trustees of Mt. Pal-
atine Academy, made or appointed by them in their incorporate
capacity.

7. That the President and Trustecs of Mt. Palatine Academy could
convey no title to any land to the President and Trustees of Judson
College, or to any other person or body corporate, except by deed as
specified in the last of the foregoing instructions.

8. That no matter what part may have been taken or what acts may
have been performed by individuals (as such) in connection with or per-
taining to the president and trustees of Judson College or any other in-
corporation, who may once have held the office of either president or
trustee in the corporation of the President & Trustees of Mt. Palatine
Academy, as any and all such acts could have no effect whatever upon
the title to any land which said president and trustees of Mt. Palatine
Academy may have held at any time.

9. The Legislature or General Assembly of the state of Illinois has
no power, by direct legislation or enactment, to take land away from one
corporation and give it to another.

10. The same person may lawfully be either president or trustee of

_two_or mora incorporations-at tho- samo-time; and sucl PErson’s oficial

acts as & member of one of such incorporasions would have no power or
force to bind thereby any other corporation of which he might at the
same time be an officer ; and it the jury believe from the evidence that
any one or more persons did, at any time, hold the office of either presi-
dent or trustee in both the corporations ct the President and Trustees of
Mt. Palatine Acedemy, and President and Trustees of Judson College,
then, in that case, any act of any such person as trustee or president of
the President and Trostees of Judson College could have no effect what-
ever to transter the Zand of the president and trustees of Mt. Palatine
Academy to the President and Trustees of Judson College.

11. If the jury believe from the evidence that the General Assembly
of the state of Illinois, in 1845, passed an act, which was approved on
the 8d March, 1845, incorporating the President and Trustees of Mt. Pa-
latine Academy ; that under and by virtue ot said act said corporation
clected or appointed a president and a board of trustees; that they went
on and got up a school building, eatablished and maintained for a consi-
derable length of time a school under their direction and control, then
the said president and trustees ot Mt. Palatine Academy would to all in-
tents and purposes become a body corporate, or, in other words, a corpora-
tion, and as such could buy and sell, hold and convey lands and tene-
ments, or other property.

12. To prove the existence of a corporation, it is suflicient to produce
the charter and prove acts done under it and in conformity with it: writ-
ten proof that all the preliminary steps, &e., were taken is not necessary.
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18. A corporation acting as such cannot be questioned collaterally on
the ground that it has not complied with its charter.

14. The fact that the same persons are members of two separate cor-
porations, or were officers of two different corporations at the same time,
does not necessarily work a discontinuance of either of said corporations,
but both of such corporations may so exist together.

15. Anincorporation can take no notice except in its corporate capa-
city, nor can it give its consent except by its corporate autherity.

16. If the jury believe from the evidence that, after the passage of
the act incorporating the president and trustees of Mt. Palaline Acade-
demy, an academy building was erected and a school carried on under
said act, this is sufficient to show that said president and trustees be-
came and were a corporation under said act.

17. The patent to Christopher Winters, and the deed from him to the
president and trustees of Mt. Palatine Academy, are sufficient to vest a
title to the land in said deed described in said president and trustees, and
to sustain the issue under the first plea.

— —te—Ttlijury DeNEVE TIONT Uhe evidence that the defendants were, at

the commencement of this suit, in possession of the lot described in the
declaration, the jury should find for the plaintift under the second plea.

19. If the jury believe from the evidence that, under the aforesaid act
approved March 3, 1845, there was an organization as, and business un-
der the name of, the President and Trustees of Mt. Palatine Academy,
and that the land described in said deed from Christopher Winters in-
cludes the lot in controversy, and that defendants were in possession of
said lot at the commencement of this suit, this evidence (in connection
with the title paper read on the part of the plaintiffs) is sufficient to sus-
tain the issues on the part of the plaintiffs under all the pleas.

20. The act approved Feb. 17, 1851, did not divest the plaintiffs of
title to the lot in controversy, if the plaintiffs had such title.

21. If the plaintiffs had such title, then, in the absence of a deed or
conveyance from them in their corporate name, the presumption is that
the title to said lot is still in the plaintiffs, but this presumption may be
rebutted by proof.

22. No consent of itself of plaintifts (should suck appear) to allow the
president and trustees of Judson College to carry on the school, oceupy
or control the building or property, would transfer the title from the
president and trustees of Mt, Palatine Academy to the president and

trustees of Judson College, or to authorize the conveyance of said pro-
perty from said president and trustees of Mt. Palatine Academy.

24, Only the legal title is to be regarded, No mere equitable (it any)
should govern in reference to the verdict.
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24. If the jury find for the plaintiffs, they will state in the verdict that
they find the detendants guilty, and that the plaintiffs were seised as of
an estate in fee.

25. The jury are instructed that defendant’s 8d instruction should be
qualified by showing any such possession to have been for school or edu-
cational purposes.

96. The jury are instructed that the act of the General Assembly of
the state of Illinois, entitled “ An Act te amend an act incorporating the
Mt. Palatine Academy by by incorporating in connection therewith a col-
lege by the name and title of Judson College,” in force February 17,
1851, created a separate and distinct corporation from the President and
Trustees of Mt Palatine Academy ; that by said act the said Academy
corporation was to be and remain as an academic department in connec-
tion with said college corporation; that the trustees of said college
corporation should be elected yearly by the stockholders of the said col-
lege corporation, and by the stockholders of said academy corporation
jointly ; that the said college corporation did not supersede or take the
place of said academy corporation in any respect, such as to transfer the
stock or lands of the academy corporation to the college corporation, or
as, in any way, to affect the interest in the stock or the title to thelands
of said academy corporation ; that, so tar as their stocks and lands were
concerned at the date of said act’s being in force as atoresaid, the presi-

dont and trustocs ok M. Palatine Academy il the president and trus-
tees of Judson College were two separate and distinet corporations, and
the land of one could be conveyed or transferred by the one to the other
only by deed duly authorized by the corporation so conveying acting in
its corporate capacity.

27. The jury are instructed that the act of the General Assembly of
the state of Illinois, in force Feb. 17, 1851, incorporating the President
and Trustees of Judson College, did not convey or transfer to said corpo-
ration any lands that the President and Trustees of Mt, Palatine Acade-
my may have owned at that time, nor has said act at any time since its
passage conveyed or transferred, or had any effect to convey or transfer
any such lands to said President and Trustees of Judson College.

And if the jury believe, from the evidence, that the President and
Trustees of Judson College never obtained any title to the premises de-
scribed in plaintiff’s declaration, except under and by virtue of the legal
operation of said act, then the President and Trustees of Judson College
would have no title whatever to said premises.

The Court gave to the jury instructions marked No. 1, 2, 3, 4, 6, 7, §,
9, 10, 11, 12, 13, 14, 15, 16, 18, 20, 21, 22, 23, and 24 respectively, but
refused to give to the jury instructions marked No. 17, 19, 25, 26, and 27
respectively.
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The Court also refused to give the jury the instruction marked No. 5,
but moditied and altered the same to read as follows :

“Tf the jury believe from the evidence that the president and trustees
of Mt. Palatine Academy do now hold the title in fee simple to the
premises described in the declaration, they should find the defendant
guilty ; provided the jury believe, from the evidence, that the defend-
ants were in possession at the commencement of this suit, and provided
defendants did not hold possession as tenants under and by the assent
of plaintiffs.”

And gave the same, as modified by the Court, to the jury, to which
decision of the Court in refusing to give to the jury each and every one
of said instructions marked No. 17, 19, 25, 26, and 27 respectively ;
and in refusing to give instruction marked No. 5, as asked for by plain-
tiffs, and in giving the same as modified by the Court, the plaintiffs then
and there, by his counsel, excepted.

Defendants asked the following instructions :

1. That the act of the legislature oi Feb. 17th, 1851, entitled “An Act
to amend an act entitled an act incorporating the Mt. Palatine Academy
Dy incorporating in connection therewith a college by the name and style
of Judson College,” is an amendment to the act of March 3d, 1845, entitled
“An Actto incorporate the Mt. Palatine Academy,” (read in evidence by
plaintiffe,) and —iftho—corporation wnder tie Irstact accepted such
amendment, and acte:! under it, and adopted the name of President and
Trustees of Judson College, then, from the time of such user, the Presi-
dent and Trustees of Mt. Palatine Academy, was no longer the name of
such corporation.

And it the jury find, from the evidence in the case, such acceptance
and user, they should find for the defendants, on their plea that there is
no such corporation as the President and Trustees of the Mt. Palatine
Academy.

.9 Unless the jury find for the plaintiffs on @l issues in the case, their
verdict should be for the defendant.

3. If the defendants, or those under whom they claim the right to occu-
py the premises, were in the peaceable possession of the premises claimed
by plaintiffs, for several years, claiming a right of occupancy from said
plaintiffs, with the knowledge and consent of plaintiffs, then the pre-
sumption of law is, that defendants hold by a tenancy from year to year,
which could not be terminated except by the assent of defendants, or by
notice by plaintiffs to defendants, or those under whom they claim, to
surrender possession of the premises, before the commencement of this
suit.

And if the jury find from the testimony and such presumption of law
that there was such a tenancy, and that no such notice was given, they
will find for defendants.
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Plaintifts objected to the giving of each of the defendants’ instructions.
Court gave each and every one of them, and plaintiffs excepted.

Verdiet—¢¢ We, the jury, find the defendants not gnilty.”

a8 Plaintiffs entered motion, as at common law, to set aside verdict and
grant new trial. Motion overruled, and plaintiffs excepted.

Plaintiffs entered motion in arrest ot judgment. Motion overruled,
and plaintifts excepted.

Judgment against the plaintiffs.

T6-7 Appeal bond.

ERRORS ASSIGNED.

Wi

1st. Gircuit Court excluded competent testimony on the part of the
plaintitt.

2d. Said Court admitted incompetent testimony on the part of the
defendant.

*3d. Said Court erred in refusing to give plaintift’s instructions.
4th. The Court erved in modifying plaintiff’s instructions.
5th. In giving defendant’s instructions.
6th. In overruling motion for a new trial.
th. In overruling motion in arrest of judgment.

Sth. The judgment was for the detendants, when it should have been
for the plaintiffs,
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