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IN THE SUPREMIE COURT.

@

First Grand Division, Ntate of Illinois.

JUNE TERM, A. D. 1867.

JAMES S. WILHITE, MILTON H. WILHITE, ;
WILLIAM ¢." WILHITE, J. P. MURPHY, -
AURA WILHITE, LULA WILHITE, ANT )
MARY MURPHY, Plaintiffs in Error, '
V8. » Error to Crawford.
ZADOK A. PEARCE, LOUISA JANE \
PEARCE, JOSEPH R. STANFORD, AND
CLIFFE STANFORD, Defendants in Error. |

ABSTRACT.

The following is an abstract of the facts contained in the record in
this cause, to-wit:

The petition shows that Zadok A. Pearce and Louisa Jane Pearce, his
wife, filed their petition against John M. Wilhite, James S. Wilhite, Milton
H. Wilhite, William C. Wilhite, Aura Wilhite, Lula Wilhite, J. P. Murphy,
Mary Murphy, John Murphy, and Cliffe Stanford, in which it is alleged
that Enoch Wilhite died seized of certain real estate in Crawford county,
Tllinois. In the Circuit Court of which county said petition was tiled im-
mediately prior to the April term of said Court, A. D. 1861, in which
petition it was alleged that these defendants and said Louisa Jane Pearce
were the heirs at law of said Enoch Wilhite, deceased, but it is not avered
in said petition that they are the only heirs of said Enoch Wilhite, deceased.
And it further shows that said lands descended to the heirs of said Enoch
Wilhite, subject to a lien in favor of the Trustees of Schols of Township
Seven of Range Eleven, in the county of Crawford, State of Ilinois,
amounting to $950 08, and avering that said real estate is of greater value
than' the amount of said lien, and then prays a sale of the lands to pay said
lien, and for a distribution of the residue. See record, pages 1 to 4, line 4
to 112 inclusive.

The record further shows that process was properly served on all the
defendants except J. P. Murphy, who, it shows, was only served by read-
ing, and not by delivering a copy. See record, pages 9 to 10, line 250 to
261 inclusive.

The record further shows that there is no averment in the petition
stating that Ellen, who intermarried with Joseph R. Stanford, or Cliffe
Stanford, were heirs at law of Enoch Wilhite, deceased, and there is no
averment in said petition showing that Louisa J. Pearce or Zadok X> Pearce
are heirs at law of said Enoch Wilhite, deceased, and there is no averment
in said petition stating in what manner or from what source they obtained



any right or interest in said real estate.  See pages of record from 1 to 4,
line 1 to 112 inclusive.

The record further discloses the fact that K. Callahan acted as Justice
of the Peace, before whom the complainants made oath to their said peti-
tion, as solicitor for the complainants, and also as master in chancery to
make sale of said real estate and distribution of the proceeds of said sale.

The record further discloses the fact that at the April term, 1861, the
bill of complaiut, except as to tue infant defendants, was taken for confessed
and the Court decreed that said lands in the petition deseribed should be
sold by the master, and out ot the proceeds of said sale the master should
first pay and discharge the lien of said trustees, and then distribute the
residue. But the decree does not show in any way what the amount of
stich lien was, it any ; nor does the petition or decree show the nature or
character of such lien, so as to enable the master to know what amount he
should pay to said trustees to discharge said lien, if any there was: nor
does the Circuit Court find that any such lien had any legal existence. Sce
record, pages 12 and 13, line 313 to 365 inclusive.

The record further shows that said land was sold by the master in
chancery for one thousand dollars, and that the ‘same was purchased by
Joseph R. Stanford and Zadok A. Pearce, who were permitted by said
master to retain nine hundred eighteen dollars and fifty cents, as the amount
of said pretended lien, out of the purchase money, under the pretence that
the vrustees of said township had by their deed released and quit claimed
to said purchasers their interest in the premises.  See record,jpages 14, 15
and 16, line 371 to 458 inclusive.

J. P. BARLOW and
J. K. ALBRIGHT,
Att’ys for PI'ffs in Errvor.
ASSIGNMENT OF ERRORS.

The plaintiffs in ervor herein say there are manifest errors and inform-
alities in the record and proceedings in this cause of which the record is
tiled in this, viz:

1st. The said bill ot complaint is wholly insufficient to éntitle the
said complainants to the relief sought, or to any relief whatever, inasmuch
as it is not shown in the character of the lien claimed to be due said trus-
tees: nor are they made parties in said proceeding.

2d. There is a decree pro confesso against J. P. Murphy, one of the
defendants to said petition, withont having first obtained proper and legal
service of process upon him. .

3d. The decree of said Court is erroneous, because the Court does
not therein find or decree that there is any sum whatever due said trustees,
or that they have any lien on said lands for any sum whatever.

4th. The order confirming the report of the master in chancery is
erroneous, because the said report does not show a proper disposition of
the funds arising from the sale of said real estate.

5th. The decree of the Court is erroneous, because the record does
not show that Zadok A. Pearce, Louisa .J. Pearce, Joseph R. Stanford,
Ellen Stanford, and Cliffe Stanford, or any of them, were children or heirs
at law of Enoch Wilhite, deceased.

6th. The decree of the Court is erroneous, because the record does
not declare or contain evidence against the minors to sustain the decree.

For these and many other errors manifest in said record, the plaintifis
in error ask that proper process may issue, and those parties, Zadok .A.
Pearce, Louisa J. Pearce, Joseph R. Stanford, and Cliffe Stanford, may be
made defendants thereto and required to defend in this action.

J. P. BARLOW and
J. K. ALBRIGHT,
Att’ys for PI'ls in Error.
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IN "THE sSUPRIEMIE COURT.

State of [linois, First Grand Division. -

JUNE TERM, A. D., 1867.

S

JAMES S, WILHITE, MILTON H. WILHITE, ,
WILLIAM C. WILHITE, J. P. MURPHY, -
AURA WILHITE, LULA WILHITE, ANDI‘
MARY MURPHY, Plaintiffs in Ervor.

Vs,

ZADOK A. PEARCE, LOUISA JANE
PEARCE, JOSEPH R. STANFORD AND
CLIFFE STANFORD, Defendants in Error.

;Error to Crawford.
l
)

BRIEF OF AUTHORITIES RELIED UPON IN TIHIS CASE.

ist Error. Statute of 1858, page 160, sec. 3.  Illinois Reports, vol.
23, page 36.  Chaftin and heirs vs. Kimble. Il Reports, vol. 27, page 22,
Winkelman, et al. vs. Kiser, use, etc.

2d Error. Gilman Reports, 2d vol., page 47. McCall, et al. vs.
Lesher, ef al.

3d Error. TIllinois Reports, vol. 23, page 47 to 9. Loyd, et al. vs.

Malone, ¢t al.

4th Error. Statute of 1858, page 161, sec. 11. kil
. s T8
5th Error.  See record, 1st to 4th page, lines from 4 to 112, /- i /

6th Error. Illinois Reports, vol. 23, page 36. Chaflin vs, Heirs of
Kimble. Tilinois Reports, vol. 33, page 182, Waugh, ¢t @l vs. Robbins.
J. P. BARLOW and

J. K. ALBRIGHT,
Attorneys for Plaintiffs in Error.
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IN THE SUPREME COURT.

—r—

First Grand Division, State of Hlinois.

JUNE TERM, A. D. 1867.

JAMES S. WILHITE, MILTON H. WILHITE, )
WILLIAM C. WILHITE, J. P. MURPHY, -
AURA WILHITE, LULA WILHITE, ANT )
MARY MURPHY, Plaintiffs in Error,

V8. - Error to Crawford.

ZADOK A. PEARCE, LOUISA JANE y

PEARCE, JOSEPH R. STANFORD, AND ¢

CLIFFE STANFORD, Defendants in Error.  §

ABSTRACT.

The following is an abstract of the facts contained in the record in
this cause, to-wit:

The petition shows that Zadok A. Pearce and Louisa Jane Pearce, his
wife, filed their petition against John M. Wilhite, James S. Wilhite, Milton
H. Wilhite, William C. Wilhite, Aura Wilhite, Lula Wilhite, J. P. Murphy,
Mary Murphy, John Murphy, and Cliffe Stanford, in which it is alleged
that Enoch Wilhite died seized of certain real estate in Crawford county,
Iinois. In the Circuit Court of which county said petition was filed 1m-
mediately prior to the April term of said Court, A. D. 1861, in which
petition it was alleged that these defendants and said Louisa Jane Pearce
were the heirs at law of said Enoch Wilhite, deceased, but it is not avered
in said petition that they are the only heirs of said Enoch Wilhite, deceased.
And it further shows that said lands descended to the heirs of said Enoch
Wilhite, subject to a lien in favor of the Trustees of Schools of Township
Seven of Range Eleven, in the county of Crawford, State of Illinois,
amounting to $950 08, and avering that said real estate is of greater value
than the amount of said lien, and then prays a sale of the lands to pay gaid
lien, and for a distribution of the‘esidue. See record, pages 1 to 4, line 4
to 112 inclusive. .

The record further shows that process was properly served on all the
defendarts except J. P. Murphy, who, it shows, was only served by read-
ing, and not by delivering a copy. See record, pages 9 to 10, line 230 to
261 intlusive. -

The record further shows that there is no averment in the petition
stating that Ellen, who intermarried with Joseph R. Stanford, or Cliffe
Stanford, Were heirs at law of Enoch Wilhite, deceased, and there is no
averment in said petition showing that Louisa J. Pearce or Zadok A. Pearce
are heirs at law of said Enoch Wilhite, deceased, and there is no averment
in said petition stating in what manner or from what source they obtained

e o
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any right or interest in said real estate. Sce pages of record from 1 to 4.
line 1 to 112 inclusive.

The record further discloses the fact that K. Callahan acted as Justice
of the Peace, before whom the complainants made oath to their said peti-
tion, as solicitor for the complainants, and also as master in chancery to
make sale of said real estate and distribution of the proceeds of said sale.

The record further discloses the fact that at the April term, 1861, the
bill of complaint, except as to tue infant defendants, was taken for confessed
and the Court decreed that said lands in the petition described should be
sold by the master, and out of the proceeds of said'sale the master should

first pay and discharge the len of said trustees, and then distribute the

residue. But the decree does not show in any way what the amount of’
such lien was, if any ; nor does the petition or decree - show the nature or
character of such lien, so as to enable the master to know what amount he
should pay to said trustees to discharge said lien, if any there was; nor
does the Circuit Court find that any such lien had any legal existence. Sce
record, pages 12 and 13, line 313 to 365 inclusive.

The record further shows that said land was sold by the master in
chancery for one thousand dollars, and that the same was purchased by
Joseph R. Stanford and Zadok A. Pearce, who were permitted by said
master té retain nine hundred eighteen dollars and fifty cents, as the amount
ot said pretended llen out of the purchase money, under the pretence that
the wvrustees of said township had by their deed réleased and quit claimed
to said purchasers their interest in the premises. See record,jpages 14, 15
and 16, line 371 to 458 inclusive.

OB J. P. BARLOW and
J. K. ALBRIGHT,
Att’ys for PI'ffs in Error.
ASSIGNMENT OF ERRORS.

The plaintiffs in ervor herein say there are manifest errors and inform-
alities in the record and proceedings in this cause of which the record is
filed in this, viz:

1st. The said bill of complaint is wholly insufficient to entitle the
said complainants to the relief sought, or to any relief whatever, inasmuch
as it is not shown in the character of the lien claimed to be due said trus-
tees; nor are they lﬁadé’parties in said proceeding. ©, -

2d. There is a'decree pro confesso against J. P. Murphy, one of the
defendants to said petition, withont having first obtained proper and legal
service of process upon him.

3d. The decree of said Court is erroneous, because the Court does
not therein find or decree that there is any sum whatever due said trustees,
or that they have any lien on said lands for any sum‘whatever.

4th. The order confirming the report of the master in chancery is

erroneous, because the said report does not show a proper disposition of

the funds arlsmo- from the sale of said real estate.

5th. The decree of the Court is erroneous, because the record does
not show that Zadok A. Pearce, Louisa J. Pearce, Joseph R. Stanford,
Kllen Stanford, and Cliffe Stanford, or any of them, were children or heirs
at law of Enoch Wilhite, deceased.

6th. The decree of the Court is erroneous, because the record does
not declare or contain evidence against the minors to sustain the decree.

For these and many other errors manifest in said record, the plaintiffs
in error ask that proper process may issue, and those parties, Zadok A.
Pearce, Louisa J. Pearce, Joseph R. Stanford, and Cliffe Stanford, may be
inade defendants thereto and required to defend in this action.
J. P. BARLOW and
J. K. ALBRIGHT,
Att’ys for PI'ffs in Error.
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IN "THE SUPREDMNMIC CcouRrt.

State of Ilinois, First Grand Division.

JUNE TERM, A. D., 1867.

———

JAMES 8. WILHITE, MILTON . WILHITE, (
WILLIAM C. WILHITE, J, P. MURPHY, -
AURA WILHITE, LULA WILHITE, AND !
MARY MURPHY, Plaintiffs in Errvor. )

V8. ! + Error to Crawford.

ZADOK A. PEARCE, LOUISA JANE )

PEARCE, JOSEPH R. STANFORD AND ¢

CLIFFE STANFORD, Defendants in Error.  §

BRIEF OF AUTHORITIES RELIED UPON IN THIS CASE.

1st Error. Statute of i858, page 160, sec. 3. Illinois Reports, vol.
23, page 36. Chaffin and heirs vs. Kimble. Ill. Reports, vol. 27, page 22.
Winkelman, ef al. vs. f{is‘e;‘, ﬁse, ete. - S

od Error. Gilman Reports, 2d vol.,‘phge 47. McCall, et al. vs.
Lesher, e al.

3d Error. Illinois Reports, vol. 23, pége 47 to 9. Loyd, et al. vs.

Malone, et al.

sth Error. Statute of 1858, page 161, sec. 11. 1545~ F rpoe Lee

5th Error. See record, 1st to 4th page, lines from 4 to 112.“7”““ A Haldc
6th Error. Illinois Reports, vol. 23, page 36. Chaffin vs. Heirs of
Kimble. Illinois Reports, vol. 33, page 182. Waugh, ¢t al. vs. Robbins.
J. P. BARLOW and.
J. K. ALBRIGHT,
Attorneys for Plaintiffs in Error.
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