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IN THE SUPREME COURT,

First Grand Divisicu,---State of Tlinois.

NOVEMBER TERM, A. D, 1865,

MARY REDFE RN, )
l

vs. ¢ Error to ‘Marion.

_ |
RICHARD REDFERN, l

BRIEX, OF DEFENDANT IN ERROR.

The homestead right vests in the householder or husband.  If there is
no husband, it vests in the wi@w, If there is no father ov mother, it is in
the minor children.

A release or waiver of &Zﬁ homestead must be in writing, subseribed by
such householder (and his wife, if he has one) and acknowledged in the same
manner as other conveysnces of real estate.

Treat, Scates’ and B ackwell's Statutes, page 576 and 577.

A deed without the statutary relinquishment of the homestead is void.

Patterson vs. Kreig, 29 Tll, 518, Parder vs. Lindley, 31 TIl. 187,

A deed without waiver of homestead is inoperative until the possession
is abandoned or surrendered to the grentee.

Brown vs. Coon, at Nov'r term, 1864, of this court.

In this case the possossion of the homestead was ncver surrendered by
the def’t ; the property was occupied by him and his, family when the deed
was executed to IHouts and ever afterwards. The def’t on his return from
the army entered upon the property with force, hecause he could not get

possession of his own home without for ce.

Tke deeds from def’t and pI'ff to Houts and from Houts to pI'ff were
for a nominal consideration, implying that the then moving consideration
was love and affection from def’t to pI'fl.  And during the absence of def’t,
pI'ff proved unfaithful to her marriage vows, and en his return she refused to
live with def’t, and compelled nim te use force to enter his own homestead,
which he had a right to do.

The def’t submits that when there is a clear statutary provision, of
which all persons are bresumed to have knowledge, a failure to comply there-
with in the execution of a dsed does not imply fraud in law or in fact.
“Nemo videtur fraudare eos qui sciunt et eonsentiunt ; i. .., No ona is
deemed to defraud these who kaow and consent.

From all the facts in this case, it appears that the homestcad right was

intentionally reserved by the def’t.
M. SCHAEFFER,
Aty for Def't in Error.
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ABSTRACT.

Declaration in ejectment.

Notice to defendant. Service.

Plea of general issue.

Trial and new trial allowed, under statute, upon payment of costs by defendant.

Cause tried by agreement before C'ourt, at the August Term, 1865,

On the part of the plaintiff the following evidence was introduced, viz: A
deed from Richard Redfern and Mary, his wife, to Thomas F. Houts, for Lots No.
3 and 4, in Block 2, in MeElvaine & Nichol's intended Addition to the Town of
Salem.  The deed contains the usual covenants and is in the usual form.

13,14%15 Deed from Thomas Houts to Mary Redfern (plaintiff), in the usual form.

16

17

SN ON S

The defendant objected to the introduetion of both deeds. Objections overruled
and deeds read.

It was then admitted by both the defendant and plaintiff, that at the time of
the commencement of this suit, defendant was in possession of the Lots described
in said deeds and plaintiff’s declaration. It was turther admitted that at the date
of the deeds plaintiff and defendant were husband and wife, and as such deeded
the premises described as their homestead. It was further admitted that before
the commencement of this suit a divoree had been decreed to the defendant from
the plaintiff on the ground of adultery.

The plaintift then further called /enry Redfern, who being duly sworn, testified:
That he was the son of plaintiff and defendant. That he was now of age, but at
the time of separation of his father and mother, in 1862, he was a minor ; that he
had ever since lived in the family of his mother, and lives with her still ; that his
mother was living on the premises in question when his father returned from the
army, and that his mother declined living with his father, and that his father
broke into the house by force, with an axe, and had kept possession of the house
ever since. That two of the minor children lived with his father, the defendant.
That defendant is married again, since the divorce, and lives upon the premises.

This was all the evidence in the cause.

Judgment for defendant.

ERRORS ASSIGNED.

The Court erred in giving judgment for defendant.

The judgment of the Court is against the law.

The judgment of the Court is against the evidence.

The Court erred in not giving a new trial.

The Court erred in giving judgment for costs the defendant had paid against
plaintiff.

H. K. S. OMELVENY,
Att'y for PUf in Error.
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BRIEF OF PLAINTIFF IN ERROR.

Neither the deed to Houts, nor from Houts to Mary Redfern, plaintiff in error,
specifically names the Homestead as conveyed, but the language of both the deeds
does comprehend and embrace every claim, interest and estate, of whatever des-
cription, at law or equity, in express ferms, which ferms would clearly pass the
homestead right, and unless those #erms are wholly without force, the deed made
to Houts by defendant in error estops him from claiming any right or interest in
those premises. 7 , Wak froac falicerraa) et /2ea s s finidy fo Li§
1Tat = /4.(1-.,‘,', 3;/': ‘}f o

Patterson vs. Kreig, 29 I1l. 518, and Pardee vs. Lindly, 31 I11. 187, are claimed
as authority that in all cases, whether of forced sale or voluntary alienation, the
husband and wife must join in a release, waiver or conveyance, in which the
homestead is named as such, in the body of the deed and acknowledgment, before
the homestead will pass.  But in Smith »s. Mook, 26 III. 156, it is expressly held
that the Act of 1881 has exclusive reference to forced sales, and (in Brown vs.
Coon) at the last term of this Court, although no mention of the homestead in the
deed was made, Brown lost his right of homestead, on the principle of abandon-
ment. If the question is not closed we would, on those statutes, submit:

L. That the signature and acknowledgment of the husband alone, to a deed in
fee, would pass all 4is title, rights and interests of every kind, and did so in this
case; but not the right of the wife to the Homestead.

2. That the “release or waiver,” is to the law of “Exemption,” or the property
exempted by law; to subjeet which to forced sale it must be in writing, signed
by both husband and wife, and acknowledged for that purpose.

3. That the requirement of signature and acknowledgment of wife as “ condi-
tion to the alienation of the homestead,” was to protect the wife against the transfer
by the husband alone, by his voluntary conveyance, and was not designed to
effect deeds made in good faith, of husband and wife, by voluntary conveyance,
as in this case.

1. Plaintiff in error claims that she held the fee by the deed of Houts, and was
in the actual possession and enjoyment of the premises as her homestead, at the
time she was expelled by force—that she did not acquire it from her husband, and
that under the law of 1861, p. 143, she had the legal right to the homestead and
fee, and defendant’s pretended right to the possession acquired by trespass vi et
armis, is entitled to no respect in law.

2. But the object of the law is to give the wife a superior legal right to the
Homestead: if the law is as contended for by defendant in error, she never parted
with that right, and the fee having been acquired by her, the entirety of title and
right was in her at the time of the expulsion. By his trespass he can gain no
right.

Whether the divoree was granted on the ground of adultery or not, can, we
believe, in no. degree effect the law in this case. Adultery would bar dower, but
the right of homestead is a distinet and different right—and in this case both the
homestead and fee simple title is in plaintiff in error, and no statute declares, for
such offense, a forfeiture of her property.

H. K. S. O'MELVENY,
Aty for PUSF in Error.

Woods' Excelsior Job Office Print, Cairo,
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IN THE SUPREME COURT.

————

First Grand Division,---State of Iilinois.

———————

NOVEMBER TERM, A. D., 1865.

’

8. - Ecror to Marion.

MARY REDFERN, )
!
{

I
RICHARD REDFERN. |

BRIEF OF DEFENDANT IN ERROR.

The homestead right vests in the householder or husband. If there is
no husband, it vests in the widow, If there is no father or mother, it is in
the minor children.

A release or waiver of the homestead must be in writing, subscribed by
such householder (and his wife, if he has one) and acknowledged in the same
manner as other conveysnces of real estate.

Treat, Scates’ and B.ackwell’s Statutes, page 576 and 577.

A deed without the statutary relinquishment of the homestead is void.

Patterson vs. Kreig, 29 Ill. 518. Parder vs. Lindley, 81 Ill. 187.

A deed without waiver of homestead is inoperative until the possession
is abandoned or surrendered to the grantee.

Brown vs. Coon, at Nov'r term, 1864, of this court.

In this case the possossion of the homestead was ncver surrendered by
thedef’t; the property was occupied by him and his, family when the deed
was executed to Hoats and ever afterwards, The def’t on his return from
the army entered upon the property with force, because he could_not get
possession of his own home without for ce.

The deeds from def’t and pl'ff to Houts and from Houts to pI'ff were
for a nominal ecnsiaeration, implying that tho then moving consideration
was love and affection from def’t to pl’ff. And during the absence of def’t,
pI'ff proved unfaishful to her marriage vows, and ou his return she refused to
live with def’t, and compelled him to use force to enter his own homestead,
whieh he had a right to do.

The def’t submite that when there is a clear statutary provision, of
which all persons are presumed to have knowledge, a failure to comply there-

with in the execution of a dced does not imply fraud in law or in fact.
“Nemo videtur fraudare eos qui sciunt et consentitunt ; 7. e., No ona is
deemed to defraud those who kaow and censent.

From all the facts in this case, it appears that the homestead right was
intentionally veserved by the def’t.

M. SCHAEFFER,
Att’y for Def't in Error,
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G ABSTRAC
la2 Declaration in ejectment.
3 Notice to defendant. Service.
5 Plea of general issue.
7 Trial and new trial allowed, under statute, upon payment of costs by defendant.
9 Cause tried by agreement before Court, at the August Term, 1865.
10 On the part of the plaintiff the following evidence was introduced, viz: A

deed from Richard Redfern and Mary, his wife, to Thomas ¥. Houts, for Lots No.
3 and 4, in Block 2, in McElvaine & Nichol's intended Addition to the Town of
Salem. The deed contains the usual covenants and is in the usual form.

13,14&15 Deed from Thomas Houts to Mary Redfern (plaintiff), in the usual form.

The defendant objected to the introduction of both deeds. Objections overruled
and deeds read.

16 [t was then admitted by both the defendant and plaintiff, that at the time of
the commencement of this suit, defendant was in possession of the Lots described
in said deeds and plaintiff's declaration. It was turther admitted that at the date
of the deeds plaintiff and defendant were husband and wife, and as such deeded
the premises described as their homestead. It was further admitted that before
the commencement of this suit a divorce had been decreed to the defendant from
the plaintiff on the ground of adultery.

17 The phuntlﬂ" then further called Henry Redfern, who being duly sworn, testified:
That he was the son of plaintiff and defendant. That he was now of age, but at
the time of separation of his father and mother, in 1862, he was a minor ; that he
had ever since lived in the family of his mother, and lives with her still; that his
mother was living on the premises in question when his father returned from the
army, and that his mother declined living with his father, and that his father
broke into the house by force, with an axe, and had kept possession of the house
ever since. That two of the minor children lived with his tather, the defendant.
That defendant is married again, since the divoree, and lives upon the premises.

This wag all the evidence in the cause.

9 Judgment for defendant.

EFRRORS ASSIGINED.

The Court erred in giving judgment for defendant.

The judgment of the Court is against the law.

The judgment of the Court is against the evidence.

The Court erred in not giving a new trial.

The Court erred in giving judgment for costs the defendant had paid against
plaintiff.

S o =

H. K. S. O'MELVENY,
Att'y for PUff in Error.
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BRIEF OF PLAINTIFF IN ERROR.

) & Neither the deed to Houts, nor from Houts to Mary Redfern, plaintiff in error,
specifically names the Homestead as conveyed, but the language of both the deeds
does comprehend and embrace every claim, interest and estate, of whatever des-
cription, at law or equity, in express ferms, which ferms would clearly pass the
homestead right, and unless those Zerms are wholly without force, the'deed made
to Houts by defendant in error estops him from claiming any right or interest in

those premises. L £/ «¢ WMe e/ locasos Bot e sl iy t/«’ ui‘/¢ “ge LL K
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II. Patterson vs. Kreig, 29 I11. 518, and Pardee vs. Lindly, 31 I1l. 187, are claimed
as authority that in all cases, whether of forced sale or voluntary alienation, the
husband and wife must join in a release, waiver or conveyance, in which the
homestead is named as such, in the body of the deed and acknowledgment, before
the homestead will pass.  But in Smith rs. Maek, 26 I11. 156, it is expressly held
that the Act of 1861 has exclusive reference to forced sales, and (in Brown vs.
Coon) at the last term of this Court, although no mention of the homestead in the
deed was made, Brown lost his right of homestead, on the principle of abandon-
ment. If the question is not closed we would, on those statutes, submit:

1. That the signature and acknowledgment of the husband alone, to a deed in
fee, would pass all Zis title, rights and interests of every kind, and did so in this
case; but not the right of the wife to the Homestead.

2. That the “release or waiver,” is to the law of “Exemption,” or the property
exempted by law; to subject which to forced sale it must be in writing, signed
by both husband and wife, and acknowledged for that purpose.

3. That the requirement of signature and acknowledgment of wife as “ condi-
tion to the alienation of the homestead,” was to protect the wife against the transfer
by the husband alone, by his voluntary convevance, and was not designed to
effect deeds made in good faith, of husband and wife, by voluntary conveyance,
as in this case.

[11. L. Plaintiff in error claims that she held the fee by the deed of Houts, and was
in the actual possession and enjoyment of the premises as her lhomestead, at the
time she was expelled by force—that she did not acquire it from her husband, and
that under the law of 1861, p. 143, she had the legal right to the homestead and
fee, and defendant’s pretended right to the possession acquired by trespass i e
armis, s entitled to no respect in law.

2. But the object of the law is to give the wife a superior legal right to the
Homestead; if the law 18 as contended for by defendant in error, she never parted
with that right, and the fee having been acquired by her, the entirety of title and
right was in her at the time of the expulsion. By his trespass he can gain no
right.

IV. Whether the divoree was granted on the ground of adultery or not, can, we
believe, in no degree effect the law in this case.  Adultery would bar dower, but
the right of homestead is a distinet and different right—and in this case both the
homestead and fee simple title is in plaintiff in error, and no statute declares, for
such offense, a forfeiture of her property.

H. K. S. O'MELVENY,
Att'y for PUf in Error.

Woods’ Excelsior Job Office Print, Cairo,
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