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@TAT/E OF ILLINOIS, ¢
Suppreme’ Cout, (5 The People of the State of Illinois,
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STATE OF \ILLINOIS, SUPREME COURT,

\

ApriL Terwm, /a. p. 1857.

Error to the Circuil Court of Cook County.
Frink et ai!/ vs. Josepa J. SCHROYER.
ABSTI;«A(;&\OF THE RECORD.

Josern J. Scurover, Sep. 4, 1852, sued out a summons in case against
John Frink, Martin O. Walker, Granville Kimball, Cyrus D. Davis, David
8. Moore, Lorenzo P. Sanger, Aaron R. Barnell, RobertS tewart Orson
C. Parmely, Edward A. Damon, Bissell Humphrey, and Daniel B. Hib-
bard, as defendants, returnable to the December Term, 1852.

On the Tth of April, 1853, Schroyer filed his declaration by which he
complained of John Frink ¢ al. named in the summons, as 'defendants.
That on the 10th of August, 1852, said defendants were the owners of
a certain stage coach by them used and employed in carrying passengers
from Springfield, in Sangamon county, to La Salle, in La Salle county, and
divers other places, and then and there received into their said coach
plaintiff’ as a passenger, therein to be conveyed thereby on a journey,
viz: from Springfield to La Salle, for certain fare, to said defendants’ in
that behalf. And by reason thereof defendants ought caretully to have
conveyed plaintiff by said coach on said journey from Springfield to La
Salle. Yet by the carelessness of detendants and their servants, in that
behalf, said coach, while carrying plaintiff on said journey, and before
arrival at La Salle, was overset, by means whereof plaintiff, being therein,
was bruised, wounded, and injured, and one of his arms became fractured,
injured, strained, and the wse thereof desiroyed, so that plaintifl’ lost the
use thereof from thence hitherto, and plaintiff was otherwise greatly in-
jured so that he became sick, sore and disordered from thence hitherto;
during all which time plaintiff suffered great pain, and was hindered in
transacting his business and thereby lost gains, &c. And by means
whereof he was compelled to abandon an intended visit and return a
great distance to his home, at great expense, and was forced to pay $1,000
in endeavoring to cure his said ailments and in traveling to his home,
whereupon he says ke has sustained damages to ten thousand dollars, &e.

On the 19th April, 1853, Schroyer filed an amended declaration, alleg-
ing that said defendants, when &c., were the owners of a certain other
coach used by them in carrying passengers from Springfield to La Salle
and divers other places, and then and there were the owners of a certain
other stage coach by them used in carrying passengers from Peoria to
Ta Salle, and of a certain other stage coach by them used in carrying
passengers from Peoria to Hennepin and La Salle, andjbeing such owners,
defendants received into said coach plaintiff as a passenger to be
carried thereby on a journey, viz: from Peoria to Hennepin and La
Salle ; yet defendants, through carelessness of themselves aud their
servants, said coach; whilst the same was carrying plaintiff from Peoria
to Hennepin'and La Salle, at Hennepin aforesaid, was overset and thrown
down, whereby plaintiff, then being therein, was bruised and injured,
and one of his arms bruised, strained and the use thereof destroyed and
was greatly injured, insomuch that plaintiff was compelled to abandon
his business, and was sick and disordered frem thence hitherto,"and suf-



Dr. Morres, a resident of Decatur, State of Wisconsin, testified, that
he, witness, was once called to see plaintifi’s arm ; the arm had received
a severe injury, and from the injury there remained a weakness, probably
permanent. Witness thinks there were extensive adhesions in mem-
branes and muscles, erippling the freedom of arm movement, and impli-
cating the cirenlation, so that arm was permanently injured, and to
great extent, the use of it lost. The pain and suffering which plaintitf
endured mnst have been severe. The lameness must be permanent, and
perhaps continue painful at times.

Franklin Mitchell, a farmer, residing in Wisconsin, testified, that pre-
vious to August, 1852, plaintiff’ was apparently sound in body and limb.
Witness saw him in September, 1852 ; plaintiff had received a severe in-
jury in right arm, it was badly swollen, and appeared to be very painful;
it appeared to affect his general health very much, and to entirely dis-
qualify him for labor. The pain seemed to be caused by a severe bruise
or contusion, in right arm, extending from the wrist to the shoulder of the
arm affected. Saw him as often as every three or four days ; knew him
to be suffering from his arm from Sept., 1852, to April, 1854 ; witness re-
sided during that time within 80 rods of the plaintiff. Plaintiff was a
farmer from August, 1852, to April, 1854; do not know what his previons
occupation was. Plaintiff has been obliged tostop labor occasionally
since August, 1852, and finally quit farming altogether on account of
lameness in his right arm, which disabled him entirely from labor.

Abner Mitchell, a farmer in Wisconsin, testified that prior to Aungust,
1852, plaintiff was apparently sound in body and limb ; that since that
time he had a severe injury in the right armn; that in September, 1852,
it was badly swollen and apparently very painful; seemed to affect his
general health severely, and disqnalitied him for manual labor, and be-
came more swollen and painful when he attempted to labor. It was
swollen from the wrist to the collar bone, in September, 1852, and conti-
nued so for about three months. Tke swelling then gradually subsided,
and irregularities appeared, some parts continuing swollen and others
were unnaturally depressed.

Plaintiff’s occupation was farming from 1852 to 1854 ; before that he
was merchandizing. He finally guit farming on account of his arm.

Van B.S. Newman, a farmer in Wisconsin, testified that prior to Au-
gust, 1852, plaintiff’ was apparently well; his arm is now lame. Wit-
ness first observed this the latter part of August, 1852. The arm was
badly swollen from the wrist to the shoulder, and apparently painful;
impaired his health and unfitted him for manual labor from 1852 to 1854.
Plaintiff was farming—before that merchandizing. Plaintiff was ob-
liged to stop labor frequently, and finally to quit it altogether on account
of his arm troubling him. He used a good deal of medicine about his
arm. He was unable to drive his team back to Ohio, and had to take
publie conveyance.

William J. Schroyer, a Daguerrean Artist, of Ohio, by deposition
testified that before August, 1852, plaintiff was sound and healthy, and
lived in Ohio, and was absent from home from the 3d of July to some
time in September of that year. Left home to travel through Illineis,
Iowa, and Wisconsin. Returned in September, 1852, with his left shoul-
der and left arm badly bruised, and black and blue from shoulder to
hand, and so lame or sore that he was unable to use it for any purpose,
and had to carry it in a sling. It isstill lame and painful, and he has not
much use of it. When he takes cold the left side of his neck and his
lett shoulder became stiff and lame. His general health renders him
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much less able to labor than formerly. When he tries to use his arm it
gives out. 1lis pain is such that he cannot rest as usual at night. Up
to the spring of 1852 plaintiff’ was a merchant in Cincinnati. He then
gave up that business and went west *o buy a farm. While absent,
went to Wisconsin and bought one, and moved to it in the fall, and after
farming one season found himselt unable to do the work on account of
his arm and shoulder, and quit farming and moved back to Ohio, where
he has since been engaged as a merchant. Has frequently applied me-
dicine to the injuries, and still does, to alleviate the pain. e was at the
expense of moving from Ohio to Wisconsin and from Wisconsin to Ohio
in consequence of the injury ; was compelled to make sacrifice in the sale
of his horses, stock, farming utensils, grain, and household goods.  Save
for the injuries, he would have been able to continne farming, and would
now have been on said farm.in Wisconsin, and worth probably at least
one to two thousand dollars more than now,

Dr. (. 8. Goodhart, a physician, by his deposition, (April 25th, 1855,)
testified, that about six weeks before that time, plaintiff called upon him
professionally, with a lameness in left arm, traceable to shoulder joint, at-
tended with much pain, which was increased with muscular exercise of
arm ; there is no swelling or deformity of the arm. The injury was lia-
ble to be permanent.

Charles M. Duncan, a physician of Hennepin, Tllinois, (by deposition
of April 22nd, 1854,) testitied. Ie knew of an accident of two coaches
at Hennepin, about August, 1852, and that one of the coaches had been
upset or smashed, (one of the stages of Frink & Co.,) of the regular line
on mail route from Springfield by Hennepin to La Salle, connecting from
above with boats at Henry, or at the next station below Hennepiﬁ. It
was a coach in the line, then carrying the mai! in the line on said route :
it was upset from carelessness ; plaintift was hurt thereby. Tadvised him
to go home if he could get a convenient way of travelling. IHe was bad-
ly bruised about the shoulders, almost disabled, in other places but slight-
ly—the effects I expected would be more developed in a few days after I
saw hinu. :

The Court, at the request of the plaintiff, gave the following instruc-
tions :—

If the jury believe, from the evidence, that the plaintiff was a passen-
ger on the stage coach of defendants, “and that the defendants were com-
mon carricrs of passengers at the time,” and that, while the said stage
coach was under the exclusive management and control of the defend-
ants or their agents, upon the journey mentioned in the declaration, and
while the plaintiff’ was a passenger therein, the said stage coach was
overturned, and the plaintiff’ received an injury thereby, in consequence
of drunkenness or negligence of the driver, or in consequence of the
negligence of the defendants or their agents, without any carelessness
on the part of the plaintiff, they should find for the plaintiff.

2d. That in assessing damages for the injury, the jury may believe from
the evidence the plaintiff to have received from the drunkenness or
carelessness of the defendants, driver, or agent, if any they find, the
jury are not confined to consider the direct expenses the plaintiff' incur-
red, if any is proved, but also are to consider the loss of time, and such
damages in future to the plaintiff as may be likely to result, and from
the evidence may appear to be the natural and probable result of the
injuries received by the plaintiff,

The words underscored in the first instruction above, to wit: “and
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that the defendants were common carriers of passeugers at the time,”
were interlined as an amendment to Plaintiff’s instruction by the court.

To the giving of which said instructions the said defendants, by their
counsel, then and there excepted.

ist. Defendants asked the following instructions, which were refused,
and defendants excepted:

That, to entitle plaintiff to recover in this action, it should be alleged
in the declaration and proven, that the defendants were common carriers
at the time of the injury to the plaintiff; and that there being no such al-
legation in the declaration, that they were such common carriers, there
is no foundation for proof of the fact, and therefore the plaintiff cannot
recover in this action.

3d. That, to entitle the plaintifi'to recover in this action, it should be
alleged and proved that defendants were common carriers ; that there
being no allegation in the declaration that they were such carriers, there
was no foundation for proof of the fact, and therefore plaintiff cannot re-
cover in this action.

The 2d instruction asked for by defendant’s counsel, was amended by
the court and given,

2d. To entitle the plaintift to recover, it is necessary for him under the
declaration in this cause, to prove some relation by contract, express or
implied, between the defendants and the plaintiff; and unless he has so
done, you will find for the defendants.

The following is the amendment added by the Court :—

But if the jury shall find, from the evidence, that at the time of the
injury plaintiff was a passengerin the stage coach of defendants, this is
evidence from which the jury may infer a contract to carry him, and it is
not necessary to show that the fare was actually paid.

To tke giving of which qualification defendant excepted.

Defendants excepted to the overruling motion for new trial.

T. L. DICKEY,
For Plawntiff in Error.
W. H. STICKNEY, :
For Defendants in Error.
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