. 13013

Supreme Court of Illinois

Xoyle

V8.

Levings

71641 =27



48

STATE b ILLINGIS,

. SUPREME COURL,




Page of Rec.

STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

MICHEAL BOYLE .
8. Appeal from Joe Daviess.
ANN LEVINGS.
ABSTRACT OF RECORD.

Twis was an action of trover for the promissory note hereaf-

% ter described in the bill of exceptions. The narr. also charged

a conversion of bank notes and coin.

The general issue was pleaded ; also a special plea that the
note which was payable to the plaintiff below was only nominal-

13 ly hers, but really the property of the defendant below.

| ]

Verdict and judgment for plaintiff,
BILL OF EXCEPTIONS.
Plaz'ﬁf{{}'s Fvidence.

H. Roberts testified that about 2 years ago he was going home
from Galena, and on the road was overtaken by defendant and
his wife, in a two horse wagon; defendant asked me to ride, and
I got in the back part of the wagon ; defendant and his wife
were sitting on a board for a seat. Carter’s Banking House had
suspended at that time, and this was before any arrangements
had been made to pay any one. I had money deposited with
Carter at that time. Mrs. Boyle asked me how I got along with
Carter; I told her there was nothing done. When defendant’s
wife said, Ann had drawn her money from Corwith’s Bank and
deposited it with Carter. She said it would be a pity for Ann
Levings, a poor hired girl, to lose her money that she had there,
and that she thought he ought to pay her. There was other
conversation, but this was the substance, if not the words used.
The defendant was driving the team. I did not say anything.
He made no remark and took no part in the conversation.

James Carter testified that on April 9th, 1857, there was de-
posited in his Bank about $900, to the credit of Ann Levings—
that in October, after he had suspended, the defendants \_\'ife,
Margaret Boyle, called on him for the money, and as witness
knew Mrs. Boyle and Ann Levings both, he told her he had
nothing to do with her, that the money stood on his books as the
money of Ann Levings, and she must bring Ann Levings.  Wit-
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Page of Ree. nness does not remember whether she showed him the certificate

or not at the time, but he stated to her he only knew Ann Le-
vings in the transaction, as the money stood on his books in her
name. Shortly after, the plaintiff, Ann Levings, and Mrs. Boyle
came to the Banking House together, and wanted payment of
the cirtificate. Ann’s case had been especially called to my at-
tention as a peculiar one. I wanted to give her paper of un-
doubted responsibility, and offered her the paper of T. & J.
Leekly, which she declined, but agreed to take R. S. Harris &

-Co’s. paper as she knew them: I then gave her the note, (here

produced -and shown to witness.) The note paid the amount
deposited and interest up to its date. Mrs. Boyle and Ann both
done some of the talking. The note was given to Ann Levings.
Plaintiff asked what Mrs. Boyle said? The defendant objected,
and the question was not further pressed. The note was then
read in evidence, and is in the words and figures following, to
wit :—

$926 80-100. GaLENy, ILn., 6th October, 1857.

Eight months after date we promise to pay to the order of
Amn Levings nine hundred and twenty-six 80-100 dollars with
interest from date at seven per cent. value received.

" R. S. HARRIS & Co.

John R. Perkins testified that he koew the plaintiff, and the
defendant, and the defendant’s wife, and had known them about
six years; that he was the Teller in the Bank of Galena A. b.
1857 ; that about the last of March or first of April, of that year,
Ann Levings drew out some money which she had deposited.—
On the book of the Bank there were two certificates of deposit,
both in the name of Ann Levings. One was a small one for
about one hundred and eighty dollars, of comparatively recent
date, the other was for between seven and eight hundred dollars,
and was an old certificate on which a large amount of interest
had accrued. That he calculated the interest on both certifi-
cates, and consolidated the whole and paid them together to
Ann Levings. Mrs. Boyle, wife of defendant, and the plaintiff
both came to the Bank together. Mrs. Boyle done most of the
talking ; she wanted witness to pay Ann seven per cent. instead
of six, and compound interest, on the ground ‘“ Ann was a poor,
hardworking girl, and the money had been there so long ;" which

witness declined, saying he was paying her as much as they paid
any one.

On cross examination, he stated he did not remember what
was said about endorsing them, but Ann endorsed them, as they
were in her name; did not notice any division between them of
the money, or who carried it off; was busy, and paid no further
attention to them after he paid the money and got the certificates.
Witness cannot state the amount of interest paid, without refer-

o T
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Page of Rec. ence to the books of the Bank, bui remembers there was a large

amount of accruing interest on the large certificate, from its be-
ing an old one; thinks the amount of interest on it was $157, or’

something about that sum. The small certificate had but little
interest, as it was of a more recent date; does not know who
deposited the money. It was in the name of Ann Levings, in
the books of the Bank.

T'hos. McNulty testified that, as the agent of Ann Levings, he
served a copy of the notice here produced to the witness on the
day of the returns made on the back. The notice is in the
words and figures following, to wit :

$926.80-100. Garexy, Il 6th October, 1857.
Eight months after date, we promise to pay to the order
of Ann Levings, Nine hundred and twenty-six 80-100 dollars,
with interest from this date at seven per cent. value received.

R. S. HARRIS & CO.

To Mi. Micrsst BoyLs,

Sir :—Thomas McNulty is hereby author-
ized to demand and receive the amount of money collected by
you on the note of which the above is a copy, and in my name
to receipt to you for the sum. '

This 26th February, . ». 1859.
Witness, T. McNvrry. ANN lker 4 mark LEVINGS.

Endorsed: Served the within by reading the same to the

within named Michael Boyle, and demanding the money.
February 26th, 1859. T. McNULTY, Const.
Fee $1.00

Witness further testified that he served it on the defendant on
Main street, in Galena. That defendant said in answer to the
demand made by witness, “that he had no money belonging to
Ann Levings.” Defendant then requested witness to show the
papers to his attorney, M. Y. Johnson, Esq., which witness did,
either that day or the next.

It was admitted by counsel of defendant, that a suit on said
note of R. S. Harris & Co. was prosecuted by the defendant in
the name of Ann Levings to the use of Michael Boyle, to a judg-
ment in the Jo Daviess County Circuit Court, at the October
term, A. », 1858. The plaintiff then introduced and read to the
jury the said judgiment of the Circuit Court in the case of Ann
Levings, who sues for the use of Michael Boyle s, R. S. Harris
& Co. upon aforesaid note read in evidence.

The judgment referred to is in the words and figures following,
to wit: (In the proceedings of the Jo Daviess County Circuit
Court, at the October term A. p. 1858, under the date of Octo-
ber 20th, 1858.) '
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Page of Ree. ANN LEVINGS, who sues for

the use of MicHAEL BoyLE, ]

VS. o 5 CSE
21 ROBERT . HARRIS, and Trespass on the case upon

JAMES M. HARRIS, partners promases.
under the name and style of
R. S. HARRIS & CO.

Now, at this day came the parties by their attorneys, and upon
issue joined, they waive the intervention of a jury, and for trial
put themselves upon the Court, and the Court, after hearing the
evidence and arguments of counsel, finds the issue for the plain-
tiff, and damages at the sum of nine hundred and nineteen dol-
lars and eighty cents, ($919.80.) It is thereupon considered by
the Court that the plaintiff have and recover of the defendants
the said sum of nine hundred and nineteen dollars and eighty
cents, (919.80,) so as aforesaid found by the the Court, together

with her costs by her about her suit herein expended, and that
execution issue therefor.

The defendants’ attorney proposed to prove that Ann Levings
had collected before suit brought, seventy-two (72) dollarg from
R. S. Harris & Co., the interest on said note sned on, and that
defendant had sued and recovered a judgment against plaintiff
for the same. Whereupon, the plaintiff’s attorney admitted in
rendering this judgment, that Harris & Co. received a credit for
that amount on said note, and judgment was rendered for the
balance, and that was all they claimed.

It was admitted by the defendant, that M. Y. Johunson was
the attorney of Michael Boyle in the above case, and had no con-
nection whatever with Ann Levings, and was not employed by
her but was employed by Michael Boyle, and did prosecute said
suit on said note to judgment. It was further admitted that R.
S. Harris & Co. had paid the money over on said judgment to
the Sheriff on execution, and the Sheriff had paid the same over
to M. Y. Johuson, as the attorney of Michael Boyle, before the
notice was served on the defendant by Thos. McNulty, as above
set forth. The plaintiff then offered and read to the: Jary as evi-
dence showing that she did not consent to the prosecution of
the above suit in her name, and for no other purpose, the inter-
pleader, filed by her in the above cause against Harris & Co., it
being admitted by the defendant that Mr. McClellan, the attor-
uey named in the interpleader, was authorized by Anun Levings
to appear for her and file the same, and that he did appear, and
object to the prosccution of said suit, and filed said interpleader
for plaintiff. But to the introduction of said interpleader and
reading the same as evideuce in this cause, the defendant then

:-md there objected, unlesss they would introduce all the papers
1n said cause.
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Puge of Rec. There were among said papers a number of affidavits filed by

sald Boyle, in resistance of said interpleader, tending to show
the note belonged to him. Which objection the Court overruled
and said interpleader.was read as evidence to the jury. The
Court expressly said to the jory that it was not evidence for any
other purpose except to show plaintiff did not assent to the
prosecution of the suit. Said interpleader is in the words and
figures following, to wit:

STATE OF ILLINOIS, | In Cireuit Court, August Term,

Jo Daviess County, | 1838,

ANN LEVINGS, who sues for

)

the use of MicuaerL Boyre, !
V8. {

R. S. HARRIS & CO. J

And now comes Ann Levings by McClellan, her attorney, and
by leave of the Court first had and obtained, and interpleads
herein, and avers that the said Michael Boyle has no interest in
the note sued on in this case and ought not to receive the pro-
ceeds thereof from the said defendants, And this she is ready
to verify, &c. Wherefore she prays judgment against said de-
fendant, &ec. R. II. McCLELLAN,

Att'y for Interpleader.

Endorsed : Filed August 25th, (1858.)
W. R. ROWLEY, COler.

To which ruling and decision by the Court, the defendant then.
and there excepted.

This was all the cvidence of the plaintiff, in chief.
Defendant's Evidence.

The defendant then introduced and examined Mis. Creighton,
who testified that she was the sister of Ann Levings, and Marga-
ret Boyle, the defendant’s wife; that the defendant and his wife
had been in this Country about seventeen years, and that the
plaintiff had been in this Country about ten years; that witness,
plaintiff, Matthew Levings, their mother and her child, came over
from Ireland together; that her sister Ann had been at service
as a hired girl ever since she had been in this country, except
about three years; that she lived off and on, and made her
home at Margaret’s, (the defendant’s wife.) That last May, two
years ago, witness was in Galena and had been below town to
see another sister, and returning with Ann, the plaintiff, she had
a conversation with her, in which Ann stated 1o witness that she
and Margaret (the defendant’s wife) had drawn their mouey
from Corwith's Bauk aund she (Aun) had loaned her mouey (two
hundred) to Curley & Omara at ten per cent. interest, and Mar-
garet had deposited ler money in Mr. Carter’s Bank in her
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Page.of Ree. (Ann's) name. She did not state the amount I\Ial‘ga{'et had de-
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34

posited in her name. She did say she had loaned her money
(two hundred dollars) to Curley & Omara at ten per cent.—
This is all the talk she had about the money.

Jane McGunn testified that she was a niece of the plaintiff,
and defendant’s wife, and acquainted with all the parties; that
two years ago last Christmas, witness and Ann Levings, the
plaintiff, were at the defendant’s house—Margaret Boyle the de-
fendant’s wife had gone to Galena; that she had a conversation
with Ann Levings, in which Ann told me the money belonged
to Mrs. Boyle, and asked witness if she thought'it would be a
sin for her to keep it. Nothing was said about where the money
was, the amount, or in whose name it was. Witness further
testified, on cross examination, that no bad feeling existed with
her against the plaintiff; that she never had any quarrel with
her, and that Mrs. Boyle had never promised her a dress after
the suit was determined.

Mrs. P. Levings testified that she was the sister-in-law of the
plaintiff and defendant’s wife, and that she had known all the
parties for twenty-five years; that the defendant and his wife
had becen in this country about seventecn or eighteen years, the
plaintiff about ten years; that plaintiff made her home at de-
fendant’s house for about three years of the time she has been in
this country ; that the defendant is a neat, tidy, good, industri-
ous and economical girl; that six years ago this summer the
plaintiff was at her house, and at that time told her that her
mother wanted her (Ann) to take Margaret’s money and for them
to go back to Ireland and live on it.

On cross examination, witness said there has never been any
difficulty between her and Ann; that Ann has not been to her
house for two years, when her son was sick.

Matthew Levings testified that he was the brothér of plaintiff
and defendant’s wife ; that he has been in this country ten years;
that he came over in company with the plaiuntiff, his mother, sis-
terand a child of Mrs. Creighton ; that the mouey that brought
them over was contributed by the plaintiff, his mother, himself,
and a part was sent over to them from this country by his bro-
ther Patrick Levings, and his sister Margaret Boyle, wife of the
defendant ; that the whole made about forty pounds; that he
was the purser or cashier, aud before they got to Galena the
money was all speut; that on arriving at Galena, he had to bar-
row from his friends here six dollars to pay the freight on their
baggage ; (Aunu’s amongst the rest.) He states that Ann had
no property in Ireland that he knew of, and does not know of
her having any money; that for cight or nine years in Irclaud,
before they came to America, Aun was at service and hired with
a counsellor in Dublin, and received, as he uuderstood, ten

e -
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Page of Rec. pounds a year, boarding and lodging. Doun't know but she may

39

have had money and I not known it. This witness further testi-
fied that in A. p. 1852, he was sick at defendant’s house, and
while there, his mother showed him upwards of $600 of
Margaret’s money in gold, and that he counted it himself. Wit-
ness further states, in A. ». 1853, he deposited three hundred
dollars in Bank; that Aun, the plaintiff, loaned him some 15 or
20 dollars of the money to make up that amount—at the same
time she gave him one hundred dollars of her money to deposit
in his name, which he did, and it remained in his name until the
Fall of 4. p. 1854, when he was going to New York, when he
drew his money, and hers, and paid it to her.

T'homas Simpson testified that he had lived here for thirty
years and knew what had been wages of hired girls for the last
ten years; said the wages had been from six to ten dollars per
month ; that it would average about eight dollars per month for
a good girl during that time; that hired girls had to eclothe

“themselves ; that he had daughters and knew something about

what it would cost a year to clothe them; said it would take all they
made to satisfy some of them, depeuding on the girls; but it
would not cost less than forty dollars a year at least. Witness in
cross examination, said his estimate was a mere guess.

Ldward Irwin testificd that he iad known the delendant,
Boyle, for about sixteen years; that during all that time, he had
been in good circumstances, and an independent farmer.

The defendant here rested his cause.

The plaintiff then introduced and examined James Rood, who
testified that he knew the plaintiff; that she lived with him as a
hired girl, from June to November, in the year 4. p 1854, and
four and a half months in A. p. 1855, that she was sick and left
his house and went to her sister’s ; (Mrs. Boyle’s ;) that he paid
her seven and eight dollars per month while she was with him,

The plaintiff then introduced and examined Patrick Me Ginn,
who testified that he was the brother of Jane McGinn, who had
been examined as a witness in this cause ; that some time since,
he was at Mr. McCloskey's kitchen, where Jane lived, and talking
about this money. e asked her if she Wwas a witness in the case,
she said “yes.” Ile asked her if she was sworn ; she said “no.”
He asked her if she held up her hand ; she said “yes.” He asked
her if Mrs. Boyle had promised her a dress if she wins the case;
she said “yes.”  Witness told her not to Jet that make any differ.
ence; mot to take the dress.  All this was in the presence of two
other hired girls,

On cross examination, this witness stated that Ann Levings
sent him a part of the money to come to this country on; after
he came here he worked a month or two for the defendant,
Boyle. . Wlhen e was about to leave, Boyle complained he had
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no money ; wanted Boyle to settle it with plaintiff. Boyle said
hie had nothing to do with her.

- He would scttle with witness. Boyle scraped up the money
and paid witness. Ann was present, and witness pushed the
money over to her for what he owed her. Witness don’t know
from whom or where Boyle got the money to pay him. This
was in 4. 0. 1854. Boyle has about 160 aeres of land.

The foregoing was all the evidence.
Here follow the instructions:
The second instruction given for plaintiff, is as follows:

If the jury believe from the. evidence, that the money sued
for was and is the money of Ann Levings, and that the same was
collected by the defendant, before this suit was commenced,
then the jnry should find for the plaintiff.

Verdict for plaintiff for $976.52-:100. Motion by defendant
for new trial, and in arrest of judgment; overruled, and judg-
ment and exception.

Errors Assigned.

Ist. Verdict and judgment should have been for defendant
below.

2d. Giving plaintiff's second iustruction.
3d. Not granting a new trial.

4th. Overruling motion in arrest of judgment, and rendering
Judgment vs. defendant below.

5th. Admitting the interpleader of Ann Levings as evidence
unless all the papers of the case were admitted.

6th. Action should have been assumpsit and not trover.

7th. Court admitted improper evideace for plaintiff, under the
issues.
LELAND & LELAND axp M. Y. JOHNSON,
Tor Appellant.

BRIEF OF AUTHORITIES.
Ist. The verdict is against the evidence.

2d. The action, if any, should have been a..ssumpsit, and trover
does not lie for a note after judgmeut rendered on it.
11 Iredell, 266. 19 Ala. 130. 3 John. 431.

3d. Trover cannot be maintained for the money collected, be-
cause the plaintiff never had possession of it, and it is not capable
of identification. Trover only lies for a chattel which the plain-
tiff could have lost, and the defendant might have found, and
consequently the 2d instruction is wrong.
7 Eng. Com. Law, 226.
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S, F Appeal from L ck Island.

ELIJAH CARTER,
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I

‘We can discover no error in the refusal of the Court
below, to continue the cause, for the reasons assigned.

If the defendant’s below desired a more specific bill af
particulars, they should have sought a rule for that purpose.

Greater particularity than the note filed could scarcely
be attained, and this intitled the plaintiff below to recover
under some of the common counts.

It is -bvious that the special count in the declaration
misdescribed the note intended to be counted upon, but the
note filed was a good exhibit or specification under the com-
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‘mon counts, and would have dispensed with the nceessity of
filing a copy, even if 4 recovery could have been had under
the special count,

It is claimed that wnder the ‘common counts neither the
'note or a copy need have been filed, because it did not ap-
pear fromthese counts that the note w as the instrument on
which action swas brought. —Indeed, as to these counts it was
‘1ot the instrument on which action was brought. It was a
piece of evidence only, that might or might ot be used, to
- prove the account filed.

IT.

It is admitted that the count properly excluded the note
“as evidence undér the special count, for the-reason that the
‘note was misdescribed,

But the court did not err in admitting it under the count
~for money had and received.

"No objettion ‘was made to the execution of thie'note, mo
“objection urged that its execution was: 1t proven, but the
objection, as appears trom the bill of exceptions, was simply
“general, and wholly indefinite. It is submitted that it is now
too late to object that the execution of the note was not
~proven. The objection should have been specifically made
“in apt time,’ that' the cause of objection might. have been
- removéd.

Conway vs. Case, 20 II. R. 127.

III.

As to any excess of damages the appellee-hereby offers
*'to remit -the same.
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THIRD GRAND DIVISION,
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MICHEAL BOYLE
vS. Appeal from Joe Daviess.
ANN LEVINGS.

ABSTRACT OF RECORD.

Page of Ree. Tmrs was an action of trover for the promissory note hereaf-

4

13

ter described in the bill of exceptions. The narr. also charged
a conversion of bank notes and coin.

The general issue was pleaded ; also a special plea that the
note which was payable to the plaintiff below was only nominal-
ly hers, but really the property of the defendant below.

Verdict and judgment for plaintiff.
BILL OF EXCEPTIONS.
Plaintiff's Evidence.

I Roberts testified that about 2 years ago he was going home
from Galena, and on the road was overtaken by defendant and
his wife, in a two horse wagon; defendant asked me to ride, and
I got in the back part of the wagon; defendant and his wife
were sitting on a board for a seat. Carter’s Banking House had
suspended at that time, and this was before any arrangements
had been made to pay any one. I had money deposited with
Carter at that time. Mrs. Boyle asked me how I got along with
Carter ; I told her there was nothing done. "When defendant’s
wife said, Ann had drawn her money from Corwith’s Bank and
deposited it with Carter. She said it would be a pity for Amn
Levings, a poor hired girl, to lose her money that she had there,
and that she thought he ought to pay. her. There was other
conversation, but this was the substance, if not the words used.
The defendant was driving the team. I did not say anything.
He made no remark and took no part in the conversation.

James Carter testified that on April 9th, 1857, there was de-
posited in his Bank about $900, to the credit of Ann Levings—
that in October, after he had suspended, the defendants wife,
Margaret Boyle, called on him for the money, and as witness
knew Mrs. Boyle and Ann Levings both, he told her he had
nothing to do with her, that the money stood on his books as the
money of Ann Levings, and she must bring Ann Levings.  Wit-
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o4

or not at the time, but he stated to her he only knew Ann Le-
vings in the transaction, as the money stood on his books in her
name. Shortly after, the plaintiff, Ann Levings, and Mrs. Boyle
came to the Banking House together, and wanted payment of
the cirtificate. Ann’s case had been especially called to my at-
tention as a peculiar one. I wanted to give her paper of un-
doubted responsibility, and offered her the paper of T. & J.
Leekly, which she declined, but agreed to take R. 8. Harris &
Co’s. paper as she knew them. I then gave her the note, (here
produced and shown to witness.) The note paid the amount
deposited and interest up to its date. Mrs. Boyle and Ann both
done some of the talking. The note was given to Ann Levings.
Plaintiff asked what Mrs. Boyle said? The defendant objected,
and the question was not further pressed. The note was then
read in evidence, and is in the words and figures following, to
wit :— 1

$926 80-100. GALENSA, L., 6th October, 1857.

Eight months after date we promise to pay to the order of
Ann Levings nine hundred and twenty-six 80-100 dollars with

interest from date at seven per cent. value received.
R. S. HARRIS & Co.

John R. Perkins testified that he koew the plaintiff, and the
defendant, and the defendant’s wife, and had known them about
six years; that he was the Teller in the Bank of Galena A. n.
1857 ; that about the last of March or first of April, of that yea,
Ann Levings drew out some money which she had deposited.—
On the book of the Bank there were two certificates of deposit,
both in the name of Ann Levings. One was a small one for
about one hundred and eighty dollars, of comparatively recent
date, the other was for between seven and eight hundred dollars,
and was an old certificate on which a large amount of interest
had accrued. That he calculated the interest on both certifi-
cates, and consolidated the whole and paid them together to
Ann Levings. Mrs. Boyle, wife of defendant, and the plaintiff
both came to the Bank together. Mrs. Boyle done most of the
talking ; she wanted witness to pay Ann seven per cent. instead
of six, and compound interest, on the ground “ Ann was a poor,
hardworking girl, and the money had been there so long ;” which
witness declined, saying he was paying her as much as they paid
any one.

On cross examination, he stated he did not remember what
was said about endorsing them, but Ann endorsed them, as they
were in her name; did not notice any division between them of
the money, or who carried it off; was busy, and paid no further
attention to them after he paid the money and got the certificates.
Witness cannot state the amount of interest paid, without refer-



3

Page of Rec. ence to the books of the Bank, but remembers there was a large

amount of accruing interest on the large certificate, from its be-
ing an old one; thinks the amount of interest on it was $157, or
something about that sum. The small certificate had but little
interest, as it was of a more recent date; does not know who
deposited the money. It was in the name of Ann Levings, in
the books of the Bank.

T'hos. McNulty testified that, as the agent of Ann Levings, he
served a copy of the notice here produced to the witness on the
day of the returns made on the back. The notice is in the
words and figures following, to wit:

$926.80-100. GarLeNa, 111, 6th October, 1857.
Eight months after date, we promise to pay to the order
of Ann Levings, Nine hundred and twenty-six 80-100 dollars,
with interest from this date at seven per cent. value received.

R. S. HARRIS & CO.

To Mr. MicasEL BoyLE,

Sir .—Thomas McNulty is hereby author-
ized to demand and receive the amount of money collected by
you on the note of which the above is a copy, and in my name
to receipt to you for the sum.

This 26th February, a. n. 1859.
Witness, T. McNuLry. ANN her 4 mark LEVINGS.

Endorsed: Served the within by reading the same to the

within named Michael Boyle, and demanding the money.
February 26th, 1859. T. McNULTY, Const.
Fee $1.00

Witness further testified that he served it on the defendant on
Main street, in Galena. That defendant said in answer to the
demand made by witness, “that he had no money belonging to
Ann Levings.”! Defendant then requested witness to show the
papers to his attorney, M. Y. Johuson, Esq., which witness did,
either that day or the next.

It was admitted by counsel of defendant, that a suit on said
note of R. S. Harris & Co. was prosecuted by the defendant in
the name of Ann Levings to the use of Michael Boyle, to a judg-
ment in the Jo Daviess County Circuit Court, at the October
term, A, p, 1858. The plaintiff then introduced and read to the
jury the said judgment of the Circuit Court in the case of Ann
Levings, who sues for the use of Michael Boyle vs. R. S. Harris
& Co. upon aforesaid note read in evidence.

The judgment referred to is in the words and figures following,
to wit: (In the proceedings of the Jo Daviess County Circuit

Court, at the October term A. . 1858, under the date of Octo-
ber 20th, 1858.)
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Page of Ree. ANN LEVINGS, who sues for )
= N the use of MicHAEL BoOYLE,

VS. | 7. -
»1 ROBERT §, HARRIS, and  --respass on ihe case upon
JAMES M. HARRIS, partners | 2 :
under the name and style of

R. S. HARRIS & CO. )

Now, at this day came the parties by their attorneys, and upon
issue joined, they waive the intervention of a jury, and for trial
put themselves upon the Court, and the Court, after hearing the
evidence and arguments of counsel, finds the issue for the plain-
tiff, and damages at the sum of nine hundred and ninetecen dol-
lars and eighty cents, (8919.80.) It is thereupon considered by
the Court that the plaintiff have and recover of the defendants
the said sum of nine hundred and nineteen dollars and eighty
cents, (919.80,) so as aforesaid found by the the Court, together
with her costs by her about her suit herein expended, and that
execution issue therefor.

The defendants’ attorney proposed to prove that Ann Levings
had collected before suit brought, seventy-two (72) dollars from
R. 8. Harris & Co., the interest on said note sned on, and that
defendant had sued and recovered a judgment against plaintiff
for the same. Whereupon, the plaintiff’s attorney admitted in
rendering this judgment, that Harris & Co. received a credit for
that amount on said note, and judgment was rendered for the
balance, and that was all they claimed.

It was admitted by the defendant, that M. Y. Johnson was
the attorney of Michael Boyle in the above case, and had no con-
nection whatever with Ann Levings, and was not employed by
her but was employed by Michael Boyle, and did prosecute said
suit on said note to judgmeunt. It was further admitted that IR.
S. Harris & Co. had paid the money over on said judgment to
the Sheriff on execution, and the Sheriff had paid the same over
to M. Y. Johnson, as the attorney of Michael Boyle, before the
notice was served on the defendant by Thos. McNulty, as above
set forth. The plaintiff then offered and read to the jury as evi-
dence showing that she did not consent to the prosecution of
the above suit in her name, and for no other purpose, the inter-
pleader, filed by her in the above cause against Harris & Co., it
being admitted by the defendant that Mr. McClellan, the attor-
uey named in the interpleader, was authorized by Anu Levings
to appear for her and file the same, and that he did appear, and
object to the prosecution of said suit, and filed said interpleader
for plaintiff. . But to the introduction of said interpleader and
reading the same as evidence in this cause, the defendant theun

and there objected, unlesss they would introduce all the papers
in said cause.
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Page of Ree.  There were among said papers a number of affidavits filed by

said Boyle, in resistance of said interpleader, tending to show
the note belonged to him. Which objection the Court overruled
and said interpleader was read as evidence to the jury. The
Court expressly said to the jnry that it was not evidence for any
other purpose except to show plaintiff did not assent to the
prosecution of the suit. Said interpleader is in the words and
figures following, to wit:
STATE OF ILLINOIS, | In Circuit Court, August Term,
Jo Daviess County, | 1858.
ANN LEVINGS, who sucs for )
the use of MicHaEL BoyLe, !

V8.
R. S. HARRIS & CO. J

And now comes Ann Levings by McClellan, her attorney, and
by leave of the Court first had and obtained, and interpleads
herein, and avers that the said Michael Boyle has no interest in
the note sued on in this. case and ought not to receive the pro-
ceeds thereof from the said defendants. And this she is ready
to verify, &c. Whercfore she prays judgment against said de-
fendant, &ec. R. H. McCLELLAN,

Att'y for Interpleader.

Endorsed : Filed August 25th, (1858.) v
W. R. ROWLEY, Clerk.

To which ruling and decision by the Court, the defendant then
and there excepted.

This was all the cvidence of the plaintiff, in chief.
Defendant’s Evidence.

The defendant then introduced and examined Mrs. Creighton,
who testified that she was the sister of Ann Levings, and Marga-
ret Boyle, the defendant’s wife; that the defendant and his wife
had been in this Country about seventeen years, and that the
plaintiff had been in this Country about ten years; that witness,
plaintiff, Matthew Levings, their mother and her child, came over
from Ireland together; that her sister Ann had been at service
as a hired girl ever since she had been in this eountry, except
about three yecars; that she lived off and oun, and made her
home at Margaret's, (the defendant’s wife.) That last May, two
years ago, witness was in Galena and had been below town to
see another sister, and returning with Anu, the plaiutiff, she had
a conversation with her, in which Ann stated {o witness that she
and Margaret (the defendant's wife) had drawn their mouey
from Corwith’s Bauk and she (Aun) had loaned her mouey (two
hundred) to Curley & Omara at ten per cent. interest, and Mar-
garet had deposited her money in Mr. Carter’s Bank in her
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Page of Tee. (Ann's) name. She did not state the amount Margarct had de-
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posited in her name. She did say she had loaned her money
(two hundred dollars) to Curley & Omara at ten per cent.—
This is all the talk she had about the money.

Jane McGunn testified that she was a niece of the plaintiff,
and defendant’s wife, and acquainted with all the parties; that
two years ago last Christmas, witness and Ann Levings, the
plaintiff; were at the defendant’s house—Margaret Boyle the de-
fendant’s wife had gone to Galena; that she had a conversation
with Ann Levings, in which Ann told me the money belonged
to Mrs. Boyle, and asked witness if she thought it would be a
sin for her to keep it. Nothing was said about where the money
was, the amount, or in whose name it was. Witness further
testified, on cross examination, that no bad fecling existed with
her against the plaintiff; that she never had any quarrel with
her, and that Mrs. Boyle had never promised her a dress after
the suit was determined.

AMrs. P. Levings testified that she was the sister-in-law of the
plaintiff and defendant’s wife, and that she had known all the
parties for twenty-five years; that the defendant and his wife
had been in this country about seventeen or eighteen ycars, the
plaintiff about ten yecars; that plaintiff made her home at de-
fendant’s house for about three years of the time she has been in
this country; that the defendant is a neat, tidy, good, industri-
ous and economical girl; that six years ‘ago this summer the
plaintiff’ was at her house, and at that time told her that her
mother wanted her (Ann) to take Margaret’s money and for them
to go back to Ireland and live on it.

On cross examination, witness said there has never been any
difficulty between her and Ann; that Ann has not been to her
house for two years, when her son was sick.

Matthew Levings testified that he was the brother of plaintiff
and defendant’s wife; that he has been in this country ten years;
that he came over in company with the plaintiff, his mother, sis-
ter and a child of Mrs. Creighton ; that the mouey that brought
them over was contributed by the plaiutiff, his mother, himself,
and a part was seut over to them from this country by his bro-
ther Patrick Levings, and his sister Margaret Boyle, wife of the
defendant ; that the whole made about forty pounds; that he
was the purser or cashier, aud before they got to Galena the
money was all spent; that on arriving at Galena, he bad to bar-
row from his friends here six dollars to pay the freight on their
baggage ; (Aun’s amongst the rest.) e states that Anun had
no property in Ireland that he knew of, and does not know of
her having any mouney; that for eight or nine years in Ireland,
before they came to America, Aun was at service and hired with
a counsellor in Dublin, and received, as he understood, ten
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have had money and I not known it. This witness further testi-
fied that in A. ». 1852, he was sick at defendant’s house, and
while there, his mother showed him upwards of $600 of
Margaret’s money in gold, and that he counted it himself. Wit-
ness further states, in A. ». 1853, he deposited three hundred
dollars in Bank; that Ann, the plaintiff, loaned him some 15 or
20 dollars of the money to make up that amount—at the same
time she gave him one hundred dollars of her money to deposit
in his name, which he did, and it remained in his name until the
“all of 4. ». 1854, when he was going to New York, when he
drew his money, and hers, and paid it to her.

Thomas Stmpson testified that he had lived here for thirty
years and knew what had been wages of hired girls for the last
ten years; said the wages had been from six to ten dollars per
month ; that it would average about eight dollars per month for
a good girl during that time; that hired girls had to clothe
themselves ; that he had daughters and knew something about
what it would cost a year to clothe them,; said it would take all they
made to satisfy some of them, depending on the girls; but it
would not cost less than forty dollars a year at least. Witnessin
cross examination, said his estimate was a mere guess.

Lidward Irwin testified that he had known the defendant,
Boyle, for about sixteen years; that during all that time, he had
been in good circumstances, and an independent farmer.

The defendant here rested his cause.

The plaintiff then introduced and examined James Rood, who
testified that he knew the plaintiff; that she lived with him as a
hired girl, from June to November, in the year i. p. 1854, and
four and a half months in A. p. 1855, that she was sick and left
his house and went to her sister’s; (Mrs. Boyle's;) that he paid
her seven and eight dollars per month while she was with him.

The plaintiff then introduced and examined Patrick McGinn,
who testified that he was the brother of Jane McGinn, who had
been examined as a witness in this cause ; that some time since,
he was at Mr. McCloskey's kitchen, where Jane lived, and talking
about this money. IHe asked her if she was a witness in the case,
she said ‘“yes.” He asked her if she was sworn ; she said “no.”
He asked her if she held up her hand ; she said ‘‘yes.” He asked

‘her if Mrs. Boyle had promised her a dress if she wins the case;

she said “yes.”  Witness told her not to let that make any differ.
ence; not to take the dress.  All this was in the presence oftwo
other hired girls.

On cross examination, this witness stated that Ann Levings
sent him a part of the money to come to this country on; after
he came here he worked a month or two for the defendant,
Boyle.  When he war about to leave, Boyle complained he had
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no mone) ; wanted Boyle to settle it Wlth plaintiff.  Boyle said
he had nothing to do with her.

He would scttle with witness. Boyle scraped up the money
and paid witness. Ann was present, and witness pushed the
money over to her for what he owed her. Witness don’t know
from whom or where Boyle got,the money to pay him. This
was in A. n. 1854 Boyle has about 160 acres ofland.

The foregoing was all the evidence.
Here follow the instructions:
The second instruction given for plaintiff, is as follows:

If the jury believe from the evidence, that the money sued
for was and is the money of Ann Levings, and that the same was
collected by the defendant, before this suit was commenced,
then the jory should find for the plaintiff

Verdict for plaintiff for $976.52-100. Motion by defendant
for new trial, and in arrest of judgment; overruled, and judg-
ment and exception.

Lrrors Assigned. -

Ist. Verdict and judgment should have been for defendant
below.

2d. Giving plaintiff ’s second iustruction.
3d. Not granting a new trial.

4th. Overruling motion in arrest of judgment, and rendering
Jjudgment vs. defendant below.

5th. Admitting the interpleader of Ann Levings as evidence
unless all the papers of the case were admitted.

6th. Action should have been assumpsit and not trover.

7th. Courtadmitted improper ev 1dence for plaintiff, under the

issues.
LELAND & LELAND sxp M. Y. JOHNSON,

Tor Appellant.

BRIEF OF AUTHORITIES.
1st. The verdict is against the evidence.

2d. The action, if any, should have been assumpsit, and trover
does not lie for a note after judgmeut rendered on it.
11 Iredell, 266. 19 Ala. 130. 3 John. 431.

3d. Trover cannot be maintained for the money collected, be-
cause the plaintiff never had possession of it, and it is not capable
of identification. Trover only lies for a chattel which the plain-
tiff could have lost, and the defendant might have found, and
consequently the 2d instruction is wrong.
7 Eng. Com. Law, 226.
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