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STATE OF ILLINOIS, SS. ... IN THE.SUPRE.\[E_COURT..AT ()’I‘TA\.VA.

OF TIEE APRIL TERM, A.D.1858.

DAVID CHALMERS, )
' V8. . Error to Proria Covnry Covrt,
THOMAS C. MOORE. )

BRIEF OF PLAINTIFF IN ERROR.

1. The defendant in error has not shown due diligence in the 7nstitution of suit against the mak-
ers of the note. The note tell due Mareh 23d, 1858, There was a regular term of the County
Court on the first Monday of every month :- vet no action was commenced till atter the April and
May terms had been held. The Ull"‘lll.ll pmccw issned in the case was returnable in June to the
third, term after the matnrity of the note.

So there was not such diligence in the {nstitution of a’'suit as the law l((]lm(‘\

The defendant in error has not shown due diligence in the prosecution of a suit against the
makers of the note. The first execution, direeted to the Sherift of Knox-county, where the makers of
the note resided, though not issued till ¢kiréy-nine (39) days after the rendition of the judgment,
was returned \nthm twenty-eight (28) days from its date: and the second exeeution. directed to
the Sherift of Peoua county, where the suit ‘was brought, though not issued till siaty-seven (87
days after the rendition of the judgment, was returncd on the very day of its date.

Yet to charge the plaintiff in error as indorser of the note, the Sheriff should have made search
during the ninety days allowed him by law for that purpose, before he returned. that he could find
no property of the defendants whereon to levy.

So there was not due diligence in the prosecution of a suit, as the law requires.

@W%W/. =9/

3. The defendant in error has not shown that due diligence by the institution and prosecution of
a suit would have been unavailing,

The deposition of MiLis Syrrn is simply an opinion without knowledge—an argument without
facts. Whether he or any one else had ever made: search for property,—whether the mortgage
was in fact unsatistied when the note fell due, and when the suit was hronght,—how he «)Ltmned
a knowledge of the value of the stock of «roods—thcw Jre matters of wlnch the witness seems to
think it innecessiry to inform the court.

The deposition of Roperr L. HaNNAMAN is equally defective.  About a month before the note
matured, he filled up a mortgage to J. B. Smith for 225.54, on the stock of goods; does not &now
of any othex property liable to execution, has been wnable to collect $40 by law from J. W. Moore:
since 184135 don’t know how much the makers of the note owe; and thinks a suit would have been
unavailing. ‘Whether the mortgage to Smith was fraudulent or dona Jide,—whether it was a valid
mcumbxance at the maturity of tl)(, note .md at the commencement of the suit,—whether he had
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ever made or caused any search for other property,—what diligence he had used to collect the
$40,—why he could not have made that sum of the goods on which he atterwards drew the mort-
gage,—why the deposition of said J. B. Smith, touching the nature of the demand for which the

- mortgage was given, was not taken,—of all these things we are uninformed.

Bnt the testimony of Erizasrrn Cuarsirs for the plaintiff in error, settles the question of in-
solvency in his favor. During the year before the maturity of the note, the credit of the makars
was good. They bought gondb to tho amount of .lb()llt $800, from one house, and paid $400 or
$500 thereon.

So it is not shown that the due institution and prosecution of a suit would have been unavailing.

4. The Instructions given by the court, convey the idea that {nsugicient proot of diligence, and
wmswficient proof of insolvency may aid each other, and fogether constitute sufllcient evidence to
sustain the action. But it might as well be pretended that two pleas, each of which is subject to
demurrer, would together constitute a suflicient defence to an action! So these instructions do not
state the l'm' conect]\ , but are calculated to mislead the jury.

5. The instructions refused the defendant below, state the law of the case correctly, and are
rtrictly applicable to the questions before the jurv on the trial. So the court erred in retusing
such instructions.

ATUTHORITIES:

Statute of Negotiuble Iustruments, Sec. 7.
Tarlton v. Miller, Bre. R. 39.

Muson v. Wash, Bre. R 16.

Lusk v. Cuok, Bre. R. 53.

Saunders v. O'Briant, 2 Scam. R. 370,
Betor v. Walker and al, 4 Gil R. 10.
Ruplee v. Morgan, 2 Scam. R. b61.
Roberts v. Huskell, 21 I1l. R. 64.

Allison v. Swith, 20 I11. R. 106.

Bledsoe v Graves, 4 Scum R. 385,

1 Greenleat Evidence, Part 2, Chap. 4, See. 82,

CHARLES ¢. BONNEY,
of Counsel Jor Plazntz"f wn Hreor,
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STATE OF ILLINOIS, SCT.

IN THE SUPREME COURT AT ()l"l AW \
OF ‘'THE APRIL TERM, A. D. 1859.
DAVID CHALMERS, Plaintiff in Error, {
versus LError to Peoria County Court.

THOMAS C. MOORE, Defendant in Error.

ABSTRACT OF THE RECORD.

Summons in assumpsit, damages $300. Return of service thereof. Declara-

*tion, Thomas C. Moore second indorsee against David Chalmers indorser, 1st

count averring due diligence by suit, &c.  2d count insolvency when notes fell
due, &e.  3d common counts.
COPY OF NOTE AND INDORSEMENTS.

" %192 96. Peorta, Sepr. 23d, 1857.

Six months after date, I pl(nma(, to pay to the order of David Chalmers one
hundred and ninety-two 96-100 dollars, at N. B. Curtiss’ Banking Ilouse, for
value received. (Signed) Sarah A. Moore, J. Wm. Moore. Indorsed, pay to the
order of S. W. Gillis. (Signed) David- Chalmers. Pay to the order of T. C.
Moore, (Signed) S. W. Gillis.

Plea—general issue and joinder. Verdict for $213.

Proceedings of conrt, to wit: Continuance December 6, 1858; continuance
January 8, 1839 ; trial by jury February 7, 1859; verdict; motion for new trial ;

judgment for §213 69 and costs.

Bill of exceptions, containing
1. Note and indorsements.

9. Pleadings, record and proceedings in case of Thomas C. Moore, plain-
tiff and Sarah A. Moore and J. Wm. Moore, defendants. To wit: 1. Sum-
mons issued May 21, 1858, served by Sheriff of Knox county May 25, 1858. 2.
Declaration in assumpsit on note above set out. 3. Record of proceedings, to wit:
Judgment by default, June 8, 1858, for $195 41. 4. Execution to Knox county,
dated July 17th, 1858. TReceived by Sherift July 20th, 1858. Returned no
property found. Return not dated. ~Writ not marked filed. 5. Alias execution
to Peoria county dated August 14th, 1858. Returned August 14th, 1858, no

= property found. 6. Clerk testified that execution to Knox county was returned

e

to his office before the alias was issued.

3. Objections of defendant to reading said pleadings, record and proceedings,
for that due diligence in the commencement and prosecution of suit had not been
shown, and for that no writ of execution had remained in the hands of the proper
Sheriff for the time required by law to charge an indorser. Objections overruled,

exception taken, and pleadings, record and proceedings read.
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50 DEPOSITION OF MILES SMITH.

Knows the note in suit. Presented same when due.  Goods in their hop had
all been mortgaged. Knew of no property liable to execution. .J. W. Moore
owns house and lot worth $450 or $500. IIas lived there 4 or 5 vears. Thinks

suit would have been unavailing. Their stock of goods was worth X150 or $200.
3 DEPOSITION OF ROBERT L. HANNAMAN.

Circumstances of 1nakers of note were mnuch embarrassed on 2:3d Mavch, 1858,
Don’t think any part of note could have been made by suit. Fch. 23d. 1358, 1
filled up mortgage for §224 54 to J. B. Smith on the stock of goods vwned by the
makers. Know of no other property liable to execution. I held claim for 540
against J. W. Moore since 1841 which I have been unable to colleet Ly law. J.
W. Moore had lot and house worth $400 or $500, where he and his family live as
their homestead. Don’t know how much makers owe.

#  Objections to form of depositions waived.

The plaintiff here rested.
iz TESTIMONY OF ELIZABETH CHALMERS.

Between spring and winter of 1857, makers of note bought about $500 worth of
goods of indorser, Chalmers, and his predecessors, Quackenbush & Gillis. Paid
about $400 or $500. Makers were considered good and prompt pay. Note sued
on was given for part of such purchase. Judgment for $157 more rendered to-
day.

1 This was all the evidence.

A2 INSTRUCTIONS FOR PLAINTIFF.
Excepted to by Defendant.

1. If makers insolvent, suit need not have been prosecuted. +4th instruction
same. '

2. If suit was prosecuted and was unsuccessful because makers insolvent from
time note fell due to time of judgment and execution, plaintiff is entitled to recover.

3. Measure of damages is debt, interest and costs of suit.

5. If house and lot occupied as a homestead, it is exempt from cxecution,

a8 INSTRUCTIONS REFUSED DEFENDANT.

1. (4¢.) Showing that liabilities exceeded means, is suflicient proot of insolvency.

2. (7.) Execution must remain in hands of Sheriff during its whole life time to
charge an indorser.

3. (8.) It is duty of Sheriff to hold the writ and make search for property till
the return day.

4. (9.) Plaintiff ought to have shown by J. B. Smith, mortgagec, that mortgage
was still unsatistied, and not having done so, jury may infer that testimony of
Smith would have tended against plaintift.

! INSTRUCTIONS GIVEN FOR DEFENDANT.

1. Insolvency or diligence necessary.

2. Suit at 3d term after maturity of note is not due diligence, where party relies
on diligence alone.

S 12v00.90
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3. If diligence not used in commencing suit, proceedings therein are not evi-
dence, &c.

4. Opinion of witnesses that suit would have been unavailing, insutlicient to ex-
cuse such suit. ‘

5. Unless J. W. Moore was householder, having a family and residing with it,
the house and lot are not exempt.

s+ Verdict for plaintift for $213 damages.

s Motion for new trial, for that—1, verdict against law; 2, verdict against evi-
dence; 3, improper instructions for plaintiff; 4, proper instructions refused de-
fendant; 5, improper evidence for plaintift; 6, neither diligence nor insolvency
shown ; verdict otherwise contrary to law.

1 Motion overruled, and bill of exceptions signed and sealed.

w0  Certiticate of clerk.

50 ERRORS, TO WIT:

. Admitting improper evidence for the defendant in error.

. Giving improper instructions for the defendant in error.

. Refusing proper instrnctions for plaintift in error.

. Overruling motion for new trial.

U e WU L

. Giving judgment for defendant in error.
(CHARLES C. BONNEY,
Attorney for Plaintiff' in Eiror.
Joinder in error.
JONATHAN K. COOPER,
Atforney for Defendant in Error,
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STATE 0F wmms, s_s. .+« IN THR SUPREME COURT AT OTTAWA.

i . ’ | ety 1374 ,-' o 4] LT ».;."_'_ SRS T2 by : iTi A

: JE PR 9 SEN o:s‘ TEE A:E‘Eu:n ‘rth Al D285, AL (716 ] S
e 0 W deg T 5 LI 2 & ‘4 b '
DAVID CHALMERS, « - ' = ¢ ( } o T e
V8. Error 10 Proria Couvnry Courr.
THOMAS C. MOORE. !

'
'

BRIEE .OF.PIIJ\INTII«T,IT IN ERROR.

1. The defendant in-error-has not shown due diligence in the institution of suit against the mak-
ers of the note. The note fell due March 23d, 1858. There was a regular term of the County
Court on the first Monday of every month: yet no action was commenced till after the April and
May terms had been held The.original process issued in the case. was refurnable i m June to the :
third term after the m'mmtv of the note. ; i

So there was not such diligence in the mdalufmn of a ~mt as the law requires.

The defendant in error-has not shown due diligence in the prosecution of a suit against the .
makers of the note; * The first execution, directed to the Sherift of Knox county, where the makers of
the note resided, though not issued till thirty-nine (39) days after the 1el}dmon of the judgment,
was returned within Zwenty-eight (28) days from its date: and the second execution, directed to
the Sherift of Peoria county, where the suit was brought, though not issued till sirty-seven (67)
days after the rendition of the judgment, was returncd on the very day of its date.

Yet to charge the plaintiff in error as indorser of the note, the Sherift should have made search
during the mnct y days allowed him by law for that purpose, before he returned that he could find
no property of the defendants whereon to levy.

So there was not due diligence in the prose(:ution, of a suit, as the law requires.

3. The deferidant in srror has not-shown that duc diligence by the institution and prosecution of
a suit would have been unavailing.

The deposition of Mivrus Sarrn is siinply an opinion without knowledge—an argument without

facts. Whether he or anly mé else hid ever’made:search. for ;property,—whether the mortgage
was in fact unsatistied when the note fell due, and when the suit was brought,—how he obtained
a knowledge of the value of the stock of goods—thenc are matters of wlndn the w ltnees seems to
think it unnecessary to inform the court. '

The deposition of Rosirt L. HanNaman is equally detectnvu About, a month beh)re the note
matured, he filled np a mortgage to J. B. Smith for 225.54, on the sto ok of goods; does not know
of any other property liable to execution; has been unable to collw %10 by law from J. W. Moore
since 1841; don’t know how much the makers of the note owe; und thinks a suit would have been
unavailing. Whether the mortgage to Smith was fraudulent o Ybona Jide,—whether it was a valid
incumbrance at the maturity of t]u, note and ut the comm(wcf./‘leut ot the snit,—whether he had
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ever made or caused any search for other property,—what diligence he had used to collect the
240, why he could not have made that sum of the goods on which he atterwards drew the mort-
wage,—why the deposition of gaid J. B. Smith, touching the nature of the demand for which the
mortgage was given, was not taken,—of all these things we are uninformed. }

But the tostimony of Erizasern Cuaraers for the plaintiff in error, settles the question of in-
golveney in his favor. During the year before the maturity of the note, the credit of the makers
was good. They bought goods to the amount of about $800, from one house, and paid 8400 or

$500 thereon.
So it is not shown that the due institution and prosecution of a suit would have been unavailing.

the idea that insugficient proot of diligence, and
insufficient proof of insolvency may aid cach other, and fogether constitute sufficient evidence to
sustain the action. But it might as well be pretended that two pleas, each of which is subject to
demurrer, would together constitute a sufficient defence to an action!  So these instructions do not
state the law correctly, but are calculated to mislead the jury.

4. The Instructions given by the court, convey

5. The instructions refused the defendant below, state the law of the case correctly, and are
strictly applicable to the questions before the jurv on the trial. - So. the court erred in refusing

such instructions.

"AUTHEHORITIES:

Statute of Negotiuble Instruments, Sec. 7. .
Tarlton v. Miller, Bre. R. 39. ' :
Muson v. Wush, Bre. R 16.

Lusk v. Cook, Bre. R. 53.

Saunders v. O'Briant, 2 Scamn. R. 370,

Betor v. Walker and al, 1 Gil R. 10,

Raplee v. Morgun, 2 Scaw, R. 561,

Roborts v. Haskell, 21 I R. 64,

Allison v. Smith, 20 TIl, R. 106.

Bledsoe v Graves, 4 Senur R, 385,

1 Greenleaf Bvidence, Part 2, Chap. 4. Seq, 53,

o y CHARLES C. BONNEY,
WAL i , : of Counsel for Plaintiff in Lrror.
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SRR EME COWRI Ol LLINOTS,

Third Division— April Term, 1859.

DAVID CHALMERS
s. Error to Peoria County Court.
THOMAS C. MOORE.

BRIEF OF DEFENDANT IN ERROR.

1. Due diligence to collect from the makers was used. To hold an in-
dorser the statute only requires that suit be brought and prosecuted at the
carliest period at which it can be made availing.  Bestor vs. Walker, 4
Gim. 12; Purpl. Stat. 2, T72-7.  Aud this was done.

That the execations were not held by the sheriffs for ninety days re-
speetively, is wholly immaterial.

2. To sue the makers at all in this case was unnecessary. This the
testimony of Smith and Hannaman cloarly shows, and the evidence of
Elizabeth Chalmers do n’t prove the coutrary.

3. Upon the proof in this cise, the record and proceedings in the suit

against the makers of the note, were properly admitted, and could not
prejudice the defendant. 'The depositions of Smith and Hannaman were

read without objection, and cannot be assigned for error here. Bireese,
268; 11 1., 586.

4. No error is perceived in the instructions given for plaintiff. As the
proot’ stosd, the measure of da:nages is correctly stated in the third.
The meaning of th: word ¢ insolvent,” as used in the 1st, 2nd, and 4th
instructions, is explained in the 4th in the very words of the statute; and
in thut sense it is unobjectionable. The word is also used in the same
connection in instruction No. 1, given for defendant, and it is presumable,
therefore, that no exception to its use was taken below by the defendant.

Instructions 7, 8 and Y, asked by defendnnt, are not law, and were
properly refused. No. 4 assumes what was not in proof, and might right-

. fully be refused on this account, and as inapplicable to the evidence.

All the instructions given, on both sides, when taken together, are suffi-

ciently favorable to the defendant below.

5. For reasons already given, and because the verdict is fully sustained

by the evidence, the motion for new trial was properly overruled, and
judgment rendered for plaintiff.

COOPER,
For Defendant in Error.
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STATE OF ILLINOIS, SS + .+« IN THE SUPREME COURT AT OTTAWA,

OF THE APRIL TERM, A. D.1850.

’

DAVID CHALMERS,
~ v

: j i Ernror 'rnv Proria Counry Courr,
THOMAS C. MOORE, J

BRIEF OF PLAINTIFF IN ERROR.

I. The defendant in error has hot slibywn due'diligence in the institution of suit against the mak-

ers of the'note.  The note fell due Mareh’ 23d. 1858, There was a regular {erm ot the County
Court on the first Monday of every month : ‘vet no action was commenced till atter the April and
May terms had been'held. * The original process issted in the case was returnable in June to the
third term after the maturity of the note, PO '

So there was not sueh diligence in the “nxtitution ot 2 suit as the law l'(-quir«;s.

The defendant in error has riot shown due diligence 'in " the
makers of the note. - The first execution, directed to the
the note resided, though ot issued till thirty-nine
was returned within twenty-eight (28) days from its date: and the second execution, directed to
the Sherift of Peoria' county, where the' suit was brought, though not issued till siaty-seven. (67)
days after the rendition of'the judgment; was returned on the very day of its dute.

Yet to charge the plaintiff in error as indorser of the note, the Sherift should have made search
during the ninety days allowed him by law for that purpose, before he returned that he could find
no property of the defendants. whereon to levy, =~ " ¢ ¢ 0

So there was not due diligence in the prosecution of a suit, as the law r

FPC Jorae Fit s <° a .

prosecution of -a suit against the
Sheriff of Knox county, where the makers of
(39) days after the rendition of the judgment,

cquires.

3. The defendant in errdy has not s
a suit would have been unavailing, '

The deposition of MiLes Syirn is simply an opénion without knowledge—an argument without
facts. 'Whether he or any one else had ever made search for property,—whether the mor
was in fact unsatistied when the note fell due, and when the suit w
a knowledge of the value of the stock of goods—these
think it unnecessary to fuformthé court. RS

The deposition of Rosrrr L. HANNAMAN is equally defective. About a month before the note
matured, he filled up a mortgage to J. B. Smith for 225.54, on the stock of goods; does not Znow
of any other property liuble to exceution; has been unable to collect $40 by law from J. W. Moore
since 18415 don’t know how much the makers of the note owe; and thinks a suit would have been
unavailing.  Whether the mortgage to Smith was fraudulent or dona Jide,—whether it was a valid
incumbrance at the maturity of the note and at the commencement of the suit,—whether he had

hown that due diligence by the institntion and prosecution of

toage
as brought,—how he obtained
are matters of which the witness seems to

¢

)
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ever made or caused any search for other property,—what diligence he had used to collect the
840, —uhv ‘he could not have made that sum of the goods on which he atterwards drew the mort-
gage,—why the deposition of said J. B. Smith, touching the nature of the demand for which the
mortgage was given, was not taken,—of all these things we are uninformed.

-But the testimony of Erizasrrn Cuaryurs for the plaintiff in error, settles the question of in-
solvency in hisfavor. During the year before the maturity of the note, the credit of the makers
was good. They bonght goods to the amount ut ubuut $800, from one house, and paid $400 or
$500 thereon.

So it is not shown that the due institution and prosecution of a suit would have been unavailing.

4. The Instructions given by the court, convey the idea that insugicient proot of diligence, and
insufficient proof of insolvency may aid each other, and Zogether constitute sugflcient evidence to
sustain the action. But it might as well be pretended that two pleas, each of which is subject to
demurrer, would together constitute a sufficient detence to an action! So these instructions do not
state the law correctly, but are calculated to mislead the jury.

»

5. The instructions refused the defendant below, state the law of the case correctly, and are
strictly applicable to the questions before the jury on the trial.  So the court erred in refusing
such instructions.

ATUTEORITIES:

Statute of Negotinble Instrutents, Sec. 7.
Tarlton v. Miller, Bre. R. 39.

Mauson v. Wash, Bre, R 16.

Lusk v. Cook, Bre. R. 53.

Saunders v. O'Briant, 2 Scum. R. 370,
Betor v. Walker and al, 4 Gil R. 10.
Raplee v. Morgan, 2 Scawn. R. 561.
Robearts v. Haskell, 2 Ill. R. 64,

Allison v. Swith, 20 Iil. R. 106.

Bledsoe v Graves, 4 Scam R, 385.

1 Greenleaf Evidence, Part 2, Chap. 4. Sec. &2,

OHARLES C. BONNEY,
of Counsel for Plaintiyff va Kyiror.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

DAVID CHALMERS

8. Error to Peoria County Court.
THOMAS C. MOORE.

BRIEF OF DEFENDANT IN ERROR.

1. Due diligence to collect from the makers was used. To hold an in-
dorser the statute only requires that suit be brought and prosecuted at the
earliest period at which it can be made availing. Bestor vs. Walker, 4
Gilm. 12; Purpl. Stat. 2, T72-7. And this was done.

That the executions werc not hell by the sheriffs for ninety days re-
spectively, is wholly immaterial.

2. To sue the makers at all in this case was unnecessary. This the
testimony of Smith and Hwnnaman clearly shows, and the evidence of
Elizabeth Chalmers don’t prove the contrary.

3. Upon the proof in this cise, the record and proceedings in the suit

against the makers of the note, were properly admitted, and could not
projudice the defendant. ‘The depositions of Smith and Hannaman were

read without objection, and cannot be assigned for error here. Breese,
268; 11 1., 586.

4. No error is pereeived in the instructions given for plaintiff. As the
proof sto.d, the measure of damages is correctly stated in the third.
Ths meaning of th: word *insolvent,” as used in the 1st, 2nd, and 4th
instructions, is explained in the 4:h in the very words of the statute; and
in thit s:nse it is unobjectionable. The word is also used in the same
counection in instruction No. 1, given for defendant, and it is presumable,
therefore, that no exception to its use was taken below by the defendant.

Instructions 7, 8 and Y, asked by defendant, are not law, and were
properly refused. No. 4 assumes what was not in proof, and might right-
fully be refused on this account, and as inapplicable to the evidence.

All the instructions given, on both sides, when taken together, are suffi-
ciently favorable to the defendant below.

5. For reasons already given, and because the verdict is fully sustained
by the evidence, the motion for new trial was properly overruled, and
Jjudgment rendered for plaintiff.

COOPER,
For Defendant in Error.
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STATE OF ILLINOIS, SCT.
IN THE SUPREME COURT AT OTTAWA.

OF THE APRIL TERM, A. D. 1859...

DAVID CITALMERS, Plaintiff in Error, l
versus Error to Peoria County Court.
THOMAS C. MOORE, Defendant in Error.
PAGE OF
RECORD, ABSTRACT OF TIE RECORD.

Summons in assumpsit, damages $300. Return of service thereof. Declara-

1—2—3 . . . . .
tion, Thomas C. Moore second indorsee against David Chalmers indorser, 1st
count averring due diligence by suit, &e.  2d count insolvency when notes fell

due, &e.  3d common counts.

COPY OF NOTE AND INDORSEMENTS.

3192 96. Proria, Serr. 23d, 1857,
Six months after date, I promise to pay to the order of David Chalmers one
hundred and ninety-two 96-100 dollars, at N. B. Curtiss’ Banking House, for
value received. (Signed) Sarah A. Moore, J. Wm. Moore. Indorsed, pay to the
order of S. W. Gillis. (Signed) David Chalmers. Pay to the order of T. C.
Moore, (Signed) S. W. Gillis.

8—9

Plea—general issue and joinder. Verdict for $213.

Proceedings of court, to wit: Continuance December 6, 1858 continuance
January 8, 1859 trial by jury February 7, 18593 verdict; motion for new trial ;
judgment for $213 69 and costs.

12 Bill of exceptions, containing
1. Note and indorsements.

2. Pleadings, record and proceedings in case of Thomas C. Moore, plain-
tift and Sarah A. Moore and J. Wm. Moore, defendants. To wit: 1. Sum-
mons issued May 21, 1858, served by Sheriff of Knox county May 25, 1858. 2.

2 [eclaration in assumpsit on note above set out. 3. Record of proceedings, to wit:

2 Judgment by default, June 8, 1858, for $195 41. 4. Execution to Knox county,
dated July 17th, 1858. . Received by Sherift July 20th; 1858. Returned no

s property found. Return not dated. Writ not marked filed. 5. Alias execution
to Peoria county dated August 14th, 1858. Returned August l4th, 1858, no

z property found. 6. Clerk testified that execution to Knox county was returned
to his office before the alias was issued.

% 8. Objections of defendant to reading said pleadings, record and proceedings,
for that due diligence in the commencement and prosecution of: suit had not been
shown, and for that no writ of execution had remained in the hands of the proper
Sherift for the time required by law to charge an indorser. Objections overruled,
exception taken, and pleadings, record and proceedings read.

P B aa
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30 DEPOSITION OI' MILES SMITH.

Inows the note in suit. Presented same when due. Goods in their shop had
all been mortgaged. Knew of no property liable to execution. .J. W. Moore
owns house and lot worth $450 or $500. ITas lived there 4 or 5 years. Thinks

suit would have been unavailing. Their stock of goods was worth 150 or $200.
i DEPOSITION OF ROBERT L. TANNAMAN.

Circumstances of mnakers of note were much embarrassed on 23d March, 1858.
Don’t think any part of note could have been made by suit. Feb. 23d, 1858, I
filled up mortgage for 3224 54 to J. B. Smith on the stock of goods owned by the
makers. Know of no other property liable to execution. I held claim for 540
against J. W. Moore since 1841 which I have been unable to collect by law. J.
W. Moore had lot and house worth $400 or $500, where he and his family live as
their homestead. Don’t know how much makers owe.

2 Objections to torm of depositions waived.

The plaintift here rested. .

42 TESTIMONY OF ELIZABETH CHALMERS.

Between spring and winter of 1857, makers of note bought about $800 worth of
goods of indorser, Chalmers, and his predecessors, Quackenbush & Gillis. TPaid
about $400 or $500. Makers were considered good and prompt pay. Note sued
on was given for part of such purchase. Judgment for $157 more rendered to-
day.

#3 This was all the evidence.

28 INSTRUCTIONS FOR PLAINTIFT.
Excepted to by Defendant.

1. If makers insolvent, suit need not have been prosecuted. 4th instruction
same.

2. If suit was prosecuted and was unsuccessful because makers insolvent from
time note fell due to time of judgment and execution, plaintiff is entitled to recover.

3. Measure of damages is debt, interest and costs of suit.

5. If house and lot occupied as a homestead, it is exempt from execution.

45 INSTRUCTIONS REFUSED DEFENDANT.
-t (ls2» 1. (4) Showing that liabilities exceeded means, is sufficient proot of insolvency.
o oA — 2. (1) Execution must remain in hands of Sheriff during its whole life time to

charge an indorser.

3. (8.) It is duty of Sheriff to hold the writ and make search for property till
= the return day.
4. (9.) Plaintiff ought to have shown by J. B. Smith, mortgagee, that mortgage

St was still unsatistied, and not having done so, jury may infer that testimony of
2 Smith would have tended against plaintift.
4 INSTRUCTIONS GIVEN FOR DEFENDANT.
1. Insolvency or diligence necessary.
s " 2. Suit at 3d term after maturity of note is not due diligence, where party relies

.5 on diligence alone.
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3. If diligence not used in commencing suit, proceedings therein are not evi-
dence, d&ec.
4. Opinion of witnesses that suit would have been unavailing, insutlicient to ex-
cuse such suit.
5. Unless J. W. Moore was householder, having a family and residing with it,
the house and lot are not exempt.

s Verdict for plaintift for $213 damages.

s Motion for new trial, for that—1, verdict against law; 2, verdict against evi-
dence; 3, improper instructions for plaintift; 4, proper instructions refused de-
fendant; 3, improper evidence for plaintiff; 6, neither diligence nor insolvency
shown ; verdict otherwise contrary to law.

w  Motion overruled, and bill of exceptions signed and sealed.

w0  Certiticate of clerk.

ERRORS, TO WIT:

Admitting improper evidence for the defendant in error.

—

1o

Giving improper instructions for the defendant in error.

NV

. Refusing proper instrnctions for plaintift'in error.

He

Overruling motion for new trial.
5. Giving judgment for defendant in error.
CHARLES C. BONNEY,
Attorney -for Plaintiff' in Eiror.
Joinder in error.
JONATITAN K. COOPER,
Attorney for Defendant in Error,







