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State of FNinois, }
SUPREME COURT. :
THE PEOPLE OF THE STATE 0? ILLINOIS
To the Sheriff of ( =T & . Camntys
Because in the record and /uoceeafmya and also in dhe rendition of the /uolgmm/ of a fea which

was in the @zc/mv' @’owﬂ of... ( 5. ('( - ... foundy, lefore dhe  Judge herecy,
tesween \e vat ot AT < A & %rt; ] o /“’47\/,/
/ﬁ /\ { s A {ad o7 e Ao {4 \/:7 7Y ;‘? f (/é/ ey

@’e/emlam//c/f w said $hod manifest enor hath indervened o the gy of dhe  poid. ({“ L S =t /C .

as we ave injormed &y//f' comflaind, the record and  fucceedings of which said judgmend, we have caused
do be hought indo ouy Fufpeme Gowdd of the Flade of fllinois, af  Huingfield, before dhe  Justices thereof, fo
coueel the enors in the pame, in due form and manne, according do law ., therefore we command ot v’/uu{

2
f iy good and law/ué men of your cmnly you give notice do the said ’Q W’} 7 C 76" Aer

that A be and. affear before dhe Justices of owr paid Fufpreme Gowd, af Yhe nexd devm of paid  Gowd o
be holden ad Sjuimgfield, in paid Hate on he Jfid Juesday aftethe  fisd ellonday in fanuary neat, de
hean tho eoords amdl froseedings aferesaic amd vho eors aflignec, §f S shall think f; andl fusther 4o do
amd weceive whal the paid Gowd shall ovdley in /ﬁw behalf ; and ﬁave yos then and theve dhe names o Hiose
by whom you shall give he ;iam’/‘ vt A7 C - / e e R

vno/[c'e, logef/m with this wadd.

Witness, #e mown. souN . caTon, fhig fustiee of
our paid é’oué and the seal //wzcg af @9’/11[%(//66((1’ his

po P Y day of . A e “}/

n #w 't/ea/b o/ owr Lovd, one Hhowsand eoyﬁ/ huncred  and
pisdy- Ccrz.

e s .._....."glczé 909 s Gl
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SECOND GRAND DIVISION '

. 2
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Plaintiff in Error.
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PAETRETY

1,2, 3.

4,5

1.
8,9,10,
11.

13.

Supngme Gonrt--Second Divigion,

JANUTARY TERM, 1862.

Lewis Roach and Leroy F. Staples, plaintiffs in error, j -
8. Error to Coles.
Leonidas Chapin, defendant in error.

Leonidas Chapin, complainant below, filed his bill to enforce a mechanic’s lien
against Lewis Roach and Leroy F. Staples, setting forth that on the 20th day ot March,
A. D. 1861, and that at sundry other times, as shown by a bill of particulars filed there-
with as an exhibit, he furnished said Roach and Staples, at their special instance and
request, lumber for erecting a building on lots 10, 11 and 12, in block 76, in Noyes’ ad-
dition to the town ot Mattoon, with an implied understanding between the parties that
Chapin should have a lien on said premises for his payment for the materials furnished
in such manner as the statute provides, in case Roach and Staples should otherwise fail
to make payment for said materials upon the delivery thereof, and upon request made
for the payment thereof ; that the last of said materials were delivered on the 1st of
May, 1861, and that payment for the whole of said materials therenpon became due
from the nature of the contract and understanding between the parties ; that said Cha-
pin had many times requested and demanded payment for said materials, and that said
Roach and Staples had neglected and refused to pay, &c.; that complainant believes
that the fee simple to said premises was vested in Roach, and that he had no certain
security for the payment of the amount due him for said materials $96 65, and interest
thereon since May 1st, 1861, except by the enforcement of a specific lien on said prem-
ises in such manner as the statute provides; concluding with a prayer that the court
decree and order the enforcement of said Chapin’s lien against said premises ; and that
said Roach and Staples be summened to answer without oath, and that the court de
cree a peremptory sale, without redemption of said premises, at an early day to satisfy
the claim of Chapin for $96 65 and the interest thereon together with costs, &e.

Then follows in the record the bill of particulars referred to as an exhibit in the bill
of complaint, being an account of lumber delivered from March 20th to May 1st inclu-
sive, and credits, and showing a balance due of $96 65.

At the October term, 1861, Roach filed his demurrer to complainant’s bill.

At the same term, the court entered a decree overruling the demurrer of Roach and
reciting that Staples appeared and confessed the allegations of the bill to be true, &e.;
that the said Roach appeared, but confessed nothing ; and that on hearing the testi-
mony of witnesses, it appeared to the satisfaction of the court that Chapin did furnish
lumber and materials to said Staples and Roach, for the purpose of erccting a house
upon lots described in the bill, and that they were used for that purpose, and that
there was a balance due on said lumber of $96 65, and that Roach was the owner
in fee of said lots, whereon said building was erected, and it decrced that Roach
and Staples should pay said sum with interest and costs ot suit within ninety days
from the rendition ot the decree, in default .t which a special commission, appointed
to execute said decree, should, after giving four wecks’ notice of time and place, sell
to the highest and best bidder the said lots, and execute a deed to the purchaser, &e.;
that if the proceeds of the sale of said lots should not be sufficient to satisty debt,
interest and costs, complainant should have exccution for the balance.

The following errors are assigned :

Ist. The overruling of the demurrer of Roach.

2d. The rendering of a decree against plaintifis in error. -
o 3&1. The rendering of a decree without the answer of defendant, Staples, being

ed. ;

4th. The decree for a sale of all the premises set forth in the petition without
first finding that a part of the premises could be separated from the residue and sold
without damage to the whole, and the value thereof was not sufficient to satisfy the
amount due.

5th. The rendering the decrec upon the facts found to be true in said decrce.

F. A. ALLISON,
SHERIDAN P. READ,
Atty. for Plaintiff in Error.
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Supreme Gourt,-- Second Grand  Division.

JANUARY TERM, A.D. 1862.

LEWIS ROACH, Leroy Staples, Plaintiff m Error,

7 Error to Coles.
LEONIDAS CHAPLIN, Defendant in Error. } rror to Coles

DEFENDANTS BRIEF.

The bill in this cause contains sufficient to entitle the plaintiff below to a hearing on the
merits. The demurrer thereto was properly overruled by the court.

Act of legislature, Feby. 18th 1861. page 179.

The decree in this cause is warranted by the bill exhibits and proofs.
Act of legislature, Feb. 18th 1861.

Staples, one of the plaintiffs in error, appeared in open court below, and confessed the truth
of the allegations in the bill. Roach, the other plaintiff in error, demurred to the bill and stood
by his demurrer, thereby confessing the truth of all the allegations in the bill to be true and cor-

rect—cannot afterwards question the correctness of the decree by denying the allegations of
the bill.

Miller, et al., vs Davidson 3d Gillman 518.

The decree authorizes the sale of all the town lots mentioned in the bill, but it does not neces-
sarily follow that more shall be sold by the master, than shall be found sufficient to pay debt, in-
terest and costs

In sales of real estate decreed to be made under proceedings to enforce Mechanic’s Liens—
there is no redemption. Hence the same reasons do not exist for the decree to require the
master to sell the real estate in separate lots or parcels, as would in case of redemption after
sale. The whole matter is with the Chancelor, and he may order a sale of all or any portion
thereof.

M. C. McLAIN, Att’y for Deff't. in Error.
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Supreme Gomet,-- Second Grand  Division,

JANUARY TERM, A. D. 1862

LEWIS ROACH, LEROY STAPLES, PIt'f mn Error, )

vs Error to Coles.
LEONIDAS CHAPLIN, Defendant in Error.

BRIEF OF PLAINTIFFS COUNSEL

-

The bill of complainant shows that the lumber was furnished to Roach and Staples, and credit
given to them, and that the property against which it is “sought to enforce a mechanic’s lien,
belongs to Roach alone, and it is not shown that Staples had any interest therein. Can Roachs’
property be made liable for the joint debt of himself and Staples in a proceeding of this kind ?
Our Statute, chapter on Liens, sec. 1, and the amendizent of 1861, Laws of 1861, p. 179, allows
the lien in case the contract is made, or the labor and materials furnished to the owner of the
land or town lot. Here the credit was given, not to the owner, but to him and another, If
this view is correct, the demurrer should have been overruled.

Staples was not a party in interest under the definition of the statute. Chapter on Liens,
sectivn 21.

The deeree should not have been entered upon the overruling of Roach’s demurrer He
should have been required to answer, in default of which the bill should have been taken pro
confesso agaipst him. Miller, et al., vs Davidson, 3 Gil. 528.

The answer of Staples should have been filed in writing.

The petition and bill of particulars filed and made a part thereof, charges that lumber
ouly was furnished. The decree finds that lumber and materials was furnished, from which 1t
is to be inferred that the decree is for something besides what was charged in the petition.

The decree does not find when the materials were furnished, so that it does not appear that
they were furnished within the time limited in the amendment of the chapter on mechanic’s lien,
passed in 1861 {Laws 1861, p. 179,) or, indeed, that they were furnished since the passage of
that act. Unless the latter was the fact, this case would be governed, I presume, by the statute
as it formerly stood, and, in that.event, the decree, according to frequent decisions of this court,
would evidently be erroneous. There must be evidenee appearing in the record sufficient to sus-
litinthe deu‘ee }z,‘,, {’4)1»-.4-{* W ){( Jo? /lud11“uu /7, 1~ “an /Z_ Azo—z L) lep Boadle

e - W v dm T s, B4 Cﬂ.A 7)‘444- /3 //tu,(;‘»b =l Ty Ll 8L’
Doeid v Besteesi , 2803,

The 14th section of thc chapter on hm.s, provides that if any part of the premises canbe
separated from the residue and sold without damage to the whole; and if the value thereof should
be sufficient to satisty all the claims, &e., the court may order a sale of that part.

This is a provision in favor of the defendaut, and in this case the defendant Roach should have
had the benefit of it. There were three lots. The court should have enquired if one was not
sufficient to satisfy the claim. There is no redemption from a sale under a decree enforcing a
mechanic’s lien, and for that reason, a larger amount of land than necessary should not be sold,
lest there should be an unnecessary sacrifice of property beyond the power of the debtor to avoid.

F. A. ALLISON,
SHERIDAN P. READ,

) £ Attorney’s for Plaintiff Roach.
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