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STATE OF ILLINOIS---THIRD GRAND DIVISION.

Supreme Court thereof, April term, 1860.
!

GEORGE P. HARVEY
V8, Error to Kane.
STERPHEN R. ELLITIIORPE. ;

1. The 2d plea was not good a3 a plea of usury; it was only good as
a plea of failure of consideration,

Conkling vs. Underhill, 84 Seam., 388.

The amaunt of interest reserved is not stated.

No coryupt agreement between Ellithorpe the defendant is
averred in sgid plea.

It does not follcw that because the interest was for more than ten
per cent. it was illegal. A greater amount than ten per cent. may
have been recejved, after the principal became due, as-damages.

Lawrence vs. Cowles, 13 Ill,, 579.

The plea dges not show that the money was loaned or was to be
repaid in this sfate. Perhaps it was in some state where such con-
tract is not ysuyious.

McAllister vs. Smith, 17 11l., 821,

»The fact that the plea anys the interest was illegal amounts to
nothing. An averment of law in a plea cuts no figure whatever.

Facts should have been pleaded, showing that the interest reserved
was illegal.

II. The testimony of John C. Wilson was improperly received to those
facts swhich made the note void in the hands of the assignee.  Wil.
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son:was.the payee of the note—had. endorsed it and givenit' cireu-
lation.

Churchill vs. Seetor, 4 Mass., 156 ;

Parker vs..Lovejoy, 8° « 555;

Barker vs. Prentiss, 6 ¢ 430, 434y
Jones vs. Coolige, 7~ ¢« 1997
Coleman vs. Wise, 2 Johns, 165

Appleton vs. Donaldson, 3'Burr, 481';
Honling vs. Watt, 2 Penn:, 469;
Saltmarsh vs. Tuthill, 13 Hon. U. 8., 229';
Rosenberger vs. Bitting, 15 Pénn. State R,, 2787
Rohrer vs..Morning Star, 18 Ohio, 579;
Stray.vs. Wilson, 1 Morris, 84.

IIT. The-testimony made out a case for the plaintiff. The fact of usury
was not pleaded—only a.want of consideration. Usury must be
specially pleaded to be relicd upon.

Partlow vs. Williams et aZ,.19 Ill., 132.

. But if the plea was good ‘as aplea of usury, the evidence did not
support it.

The evidence showed an agreement between Ellithorpe and Wil-
son that Wilson would borrow for Ellithorpe $3000 and charge one
per cent. for his trouble. It was understood that the money was
not the money of Wilson ; and although in pursuance of his agree-
ment to borrow the mouey for Ellithorpe, gave his own securities
for the money, still the agreement was not that Wilson should loan
the money to Ellithorpe, but that he should borrow it for him.

2 Henderson vs, Anderson, ITon. U. S., 73;
Lane vs. Paddleford, 2 Shipley, 94 ;

Clapp vs. Hanson, 3 Shipley, 845;

Park'vs. Smith, 4 Watts & Serg., 278 ;
Davenport vs. Freeman, 3 Watts & Serg., 557.

W The Court should .not. have giyen .the defendant the affirmative ot
the issue.
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STATE OF ILLINOIS-—THIRD GRAND DIVISION.
Supreme Court thereof, April term, 13GO0.

GEORGE P. HARVEY

8. \ Brror to Kane.
STEPHEN R. ELLCITHORPE.

I. The 2d plea was not good a3 a plea of usuny; it was only good as
a plea of failure of consideration,

Conkling vs. Underhill, 3d Scam., 388.

The amount of interest reserved is not stated.

No corrupt agreement hetween Ellithoype 'the defendant is
averred in said plea.

It does npt follcw that because the interest was for more than ten
per cent. it was illegal. © A greater amount than ten per cent. may
have been received, after the principal became due, as damages.

Lawrence vs. Covles, 18 Ill,, 579.

The plea dqes not show that the money was loaned or was to be
repaid in this state. Perhaps it was in some state where such con-
tract is not usurious.

McAllister vs, Smith, 17 11l., 821.

The fact that the plea says the interest was illegal amounts to
nothing. An averment of law in a plea cuts no figure whatever.
Facts should have been pleaded, showing that the interest reserved
was illegal.

II. The testimony of John C. Wilson was improperly received to those
facts which made the note void in the hands of the assignee. Wil-
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§on was the payee of the note—had endorsed it and given it circu-
lation.

Churchill vs..Scetor, 4 Mass., 156 ;

Parker vs, Lovejoy, 38 ¢ 5555
Barker vs. Prentiss, 6 ¢ 430, 434;
Jones vs. Coolige, 7 ¢ 199;
Coleman vs. Wise, 2 Johns, 165,;

Appleton vs. Donaldson, 3 Burr, 481
Honling vs. Watt, 2 Penn., 469;
Saltmarsh vs. Tuthill, 18 Hon. U. S., 229;
Rosenberger vs, Bitting, 15 Penn. State R,, 278;
Rohrer vs, Morning Star, 18'Ohio, 579:;.
Stray vs. Wilson, 1 Morris,. 8t

IIT. The testimony made out a case for the plaintiff,, The fact of usury

IV

.

was not pleaded—only a want of consideration. Usury must be
specially pleaded to be relied upon.
Partlow vs. Williams et aZ, 19 I, 132.

But if the plea was good as a plea of usury, the evidence did not
support it. ;

The evidence showed an agrecment between Ellithorpe and Wil-
son that Wilson would borrow for Ellithorpe $3009 and charge one
per cent. for his trouble, It was uaderstood' that the money was
not the money of Wilson ; and although;in pursuance of his agree-
ment to borrow the mouey for Ellithorpe, gave his own securities
for the money, still the agreement was not, that Wilson.should loan
the money to Ellithorpe, but that he should borrow it for hir.

2 Henderson.vs, Anderson, Hon. U. S., 73
Lane vs. Paddleford, 2 Shipley, 94;

Clapp vs. Hanson, 3.Shipley, 345;

Park vs. Smith, 4 Watts & Serg., 278 ;
Davenport vs. Freeman, 3 Watts & Serg., 557.

V. The Court should not have given, the.defendant the affirmative ov
the issue.
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STATE OF ILLINOIS**‘THIRD GRAND DIVISION,

* Supreme Court thercof, April term, 1860.

—

ane.

GEORGE P. ITARVEY
Error ta K

8.
STEPHEN R. ELLITHOREE.

. The 2d plea was not good a3 a plea of usury; it was only good as
a plea of failure of consideration,

Conkling vs. Underhill, 3d Seam., 388.

The amount of interest reserved is not stated.

No corrupt agreement between Ellithorpe the defendant is
averred in said plea.

It does not follcw that beeause the interert was for more than ten
per cent. it was illegal.’ " A greater amount than ten per cent. may
have been received, after the principal became due, as damages.

Lawrence vs. Cowles, 13 IIL,, 579.

The plea does not show that the money was loaned or was to be
repaid in this state. Perhaps it was in some state where such con-
tract ig not usurious.

MeAllister vs. Smith, 17 Iil., 821.

The fact that the plea says the interest was illegal amounts to
nothing. An averment of law in a plea cuts no figurs whatever,
Faets should have been pleaded, showing that the interest reserved
was illegal.

. The testimony of John C. Wilson was improperly received to thase
facts which made the note void in the hands of the assignee. Wil
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son was the payee of the note—had endorsed it and given it cireu-
lation,

Churchill vs. Seetor, 4 Mass., 156

Parker vs. Lovejoy, 3 ¢ 555

Barker vs. Prentiss, 6 ¢ 430, 434;
Jones vs. Coolige, 7 ¢ 199;
Coleman vs. Wise, 2 Johns, 165,;

Appleton vs. Donaldson, 3: Buer, 481
Honling vs. Watt, 2 Penn., 469;;

Saltmarsh vs. Tuthill, 13! Hon. U. 8., 220;;
Rosenberger vs. Bitting, 15 Penn. State R,, 278;
Rohrer vs. Morning Star, 18 Ohio, 579;;.
Stray vs. Wilson, 1 Morris, 84.

IIT. The testimony made out a case for the plaintiff. The fact of usury
was not pleaded—only a want of consideration, Usury must be
specially pleaded to be relied upon.

Partlow vs, Williams ez af, 19 Il1., 182

IV. But if the plea was good as a plea,of usury, the evidence did not
support it,

The evidence showed an agreement between Ellithorpe and Wil-
son that Wilson would borrow for Ellithorpe $3000 and charge one
per cent, for his trouble. It was upderstood' that the money was
not the money of Wilson ;- and although in pursuance of his agree-
ment to borrow the morzey for Ellithorpe, gave his own securities
for the money, still the agrecment was not that Wilson should loan
the money to Ellithorpe, but that he should borrow it for him.

2 Henderson vs, Anderson, Hon. U. S., 733
Lane vs. Paddleford, 2 Shipley, 94 ;

Clapp vs. Hanson, 3 Shipley, 345;

Park vs. Smith, 4 Watts & Serg., 278 ;
Davenport vs. Freeman, 8 Watts & Serg., 557.
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