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SUPREME COURT OF ILLINOIS

TEHIRD GRAND DIVISION.

APRIL TERM, 1862, AT OTTAWA.

JAMES MITCHELL et als,
s,
JOHN K. BREWSTER et al.

The 6th and 10th replications were properly stricken from the files. They
are repetitions of an idea which is stated over and over again. One statement,
that these judgments were entered up without the authority and consent of the
plaintiffs, and that they never ratified the same, was enough, and the Court be-
low ought to have allowed only onc replication of this kind to cach p'ea. So
in rclation to the sustaining the demurrer to the 8d and Tth replications—they
are mere repatitions of an idea stated in other replications, with a change of
phraseology. The 8d and Tth replications merely allege that the judgment was
entered up without the knowledge or consent of the plaintiffs. They may have
ratified the act snbsequently; consequently the replications are not good; The
11th replication is clearly bad, because it does not negative the idea that the
plaintiffs caused the judgments to be entered up. According to the ruling in
Parks vs. Holmes, 22 Ill., 522, the Court ought not, in the first place, to have
allowed but one replication stating the same fact, to each plea, or having incau-
tiously done so, they should all but one have been stricken from the files, The
sustaining the demurrer to the 3d and Tth replications does no harm, because
the necessary fact is found stated many times in others. The third assignment
of error is not well taken. The notes declared upon in this case are the same
as those of which copies appear in the two transeripts of judgment. Whetber
the evidence of identity of the causes of action in the several suits was sufficient
to warrant the finding on this point, is one we do not desire to discuss. They
are identified by Clark as the same, and the description of the notes settles it
beyond controversy, that the cause of action is the same. The th assignment
is not well founded. The controversy was whether the plaintiffs authorized the



2

Judgments by confession to be entered up, or subsequently ratified the acts of
the attorney. Putnam was one of the plaintiffs, and swears that his firm recov
ered the judgment against John K. Brewster, and that they caused the execu-

tion to be issued, and prays that certain persons may be summoned as garnishees,

The affidavit and execution surely are, under the issues, clearly competent proof
tending to show that the plaintiffs authorized Marsh to file the declaration and

obtain the judgment, or that plaintifts ratified his act in so doing. The instruc.

tions contain only this principle, to wit: If the plaintiffs authorized the enter-

ing up the judgments, by confession against John K. Brewster, or sanctioned

the act after it was done, the judgmentis a bar to a subsequent one against

both, on the same note. Our Ceurt has settled the question, if there really ever

was any, that a judgment against one of two joint promissors, is a bar to a suit

against the two. The case of Sheeby vs. Mandeville & Jameson, is reviewed by

Caton, Justice, in 2 Gillman, 855, and its authority is not recognized in this

State  Its reasoning is also considered unsound by Baron Parke, in 18 Mees

& Welsh, 494 ; see also 18 Johnson, 459, 13 Mass., 148; 19 IIl., 347, and au-

thorities there cited. There certainly can be no distinction between a Judgment

confessed without process, and onc rendered where the defendants ave served

process, (5 Bos. & Pal,, 474.) In either case, if the Jjudgment was obtained

without the authority of the plaintift at the time, or was not subsequently rati-

fied by him, h» might not be affected by it. This question of fact was submit-
ted to the jury, and they have found the issues for the defendant, and these

issues fairly allowed all the evidence there could be on the question.

% .2 ~— LELAND & BLANCHARD.
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SUPREME COURT OF ILLINOIS

TEHIRD GRAND DIVISIOIN.

e ——T - - D~

APRIL TERM, 1862, AT OTTAWA.

vs.

" JAMES MITCHELL et als,
JOHN K. BREWSTER et al.}

The Gth and 10th replications were properly stricken from the files. They
are repetitions of an idea which is stated over and over again. One statement,
that these judgments were entered up without the authority and consent of the
" plaintiffs, and that they never ratified the same, was enough, and the Court be-
low ought to have allowed only onc replication of this kind to cach p'ca. So
in relation to the sustaining the demurrer to the 8d and Tth replications—they
arc mere repatitions of an idea stated in other replications, with a change of
phraseology. The 3d and Tth replications merely allege that the judgment was
entered up without the knowledge or consent of the plaintiffs. They may have
ratified the act subscquently ; consequently the replications are not good; The
11th replication is clearly bad, because it does not negative the idea that the
plaintiffs caused the judgments to be entered up. According to the ruling in
Parks vs. Holmes, 22 Ill., 522, the Court ought not, in the first place, to have
allowed but one replication stating the same fact, to each plea, or having incau-
tiously done so, they should all but one have been stricken from the files, The
sustaining the demurrer to the 8d and Tth replications does no harm, because
the necessary fact is found stated many times in others. The third assignment
of error is not well taken. The notes declared upon in this case are the same
as those of which copies appear in the two transcripts of judgment. | Whether
the evidence of identity of the causes of action in the several suits was sufficient
to warrant the finding on this point, is one we do not desire to discuss. They
are identified by Clark as the same, and the description of the notes settles it
beyond controversy, that the cause of action is the same. The 4th assignment
is not well founded. The controversy was whether the plaintiffs authorized the
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Judgments by confession to be entered up, or subsequently ratified the acts of
the attorney. Putnam was one of the plaintiffs, and swears that his firm recoy.
cred the judgment against John K. Brewster, and that they caused the execu.
tion to be issued, and prays that certain persons may be summoned as garnishees,
The aflidavit and exccution surely are, under the issues, clearly competent proof
tending to show that the plaintiffs authorized Marsh to file the declaration and
obtain the judgment, or that plaintiffs ratified his act in so doing. The instruc.

tions contain only this principle, to wit; If the plaintiffs authorized the enter-

ing up the Jjudgments, by confession against John K, Brewster, or sanctioned

the act after it was done, the judgment is a bar to a subsequent one against

both, on the same note. Qur Ceurt has settled the question, if there really ever

was any, that a judgment against one of two Jjoint promissors, is a bar to a suit

against the two. The case of Sheeby vs. Mandeville & Jameson, is reviewed by

Caton, Justice, in 2 Gillman, 355, and its authority is not recognized in this

State  Its reasoning is also considered unsound by Baron Parke, in 18 Mees

& Welsh, 494 ; see also 18 Johnson, 459, 13 Mass., 148; 19 II1.,, 347, and au-

thorities there cited. There certainly can be no distinction Letween a judgment

confessed without process, and onc rendered where the defendants are served

process, (& Bos. & Pal., 474.) In cither case, if the Jjudgment was obtained

without the authority of the plaintift at the time, or was not subsequently rati.

fied by him, h» might not be affected by it. This question of fact was submit-

ted to the jury, and they have found the issues for the defendant, and these

issues fairly allowed all the cvidence there could be on the question.

V/4 ASrvec/~; LELAND & BLANGHARD,
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