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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1868,

vS.

THADDIEUS H. COBURN, et ¢l. Plaintiffs in Error, %
DAVID L. HOUGH, Defendant in Error.

BRIEF AND POINTS FOR DEFENDANT IN ERROR.

The note in this case was payable to William I*. Kent, and transferred
by endorsement to the complainant, as alleged in the bill, which allega-
tion is not denied in the answer (see record, péf ) The only material
question in the case being, whether the note was paid as set up in the
answer. We insist that evidence fails to show a payment.

1. The note was due on the 29th of November, 1855, and payable at
the Bank of Ottawa. The money was left with Fisher (on the 22d of
November) to pay the note when it becamme due, as testified to by the
witness, Fisher, provided the title to the land was perfected, and pro-
vision made for discharging the mortgage ; Coburn alleging that the note
was given for the “ remainderin full” of the price of the land, to be
paid by Coburn to Kent (see answer to 5th interrogatory of Fisher’s
deposition, abstract furnished by defendant.) So the money was not
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left to pay the note absolutely, but only in case all these conditions
were complied with, which was no payment, or offer of payment which
could operate as against the complainant.

2. There was no evidence showing that the note was given for the
“remainder in full” of the consideration price of the land due trom Co-
burn to Kent; hence, upon the evidence in this case, the plaintiffs in
error could nothavedeteated the rendition of this decree, if this snit had
been instituted in the name of Kent, and the offer of payment coupled
with such conditions, in the absence of any evidence as to what was the
consideration of the note, and of which Coburn’s declarations were not
evidence, could not operate to defeat a recovery upon the note under
any circumstances.

3. The mnote was received by the Bank from 2. £ eston (not from
Kent) (see answer to 4th interrogatory, defendant’s abstract,) and the pre-
sumption is, that it was endorsed before due, so that, as against Preston,
the defense ot payment could not be made. Preston, and not Kent,
was the legal owner of the note’at the time f its vecespt by the Bank,
and the Ban]\ held it as the agent of Freston, but for the purpose of
collection oxly ; not ftor the purpose of negotiating about the title to
the land; yet Fishhr swears that on thel receipt of the money (and more
than a month before the receipt of the note) it was credited to Kent.—
(See his answer to 5th and Tthinterrogatory.) Thus it appears it never
was passed to the credit of the legal holders ot the note, The Bank in
the collection of this note was the agent of Preston and of no one else.
All the instructions given by Cobmn to Fisher were in regard to pay-
1nrr the note to Kent hence there was no payment to the /e_/al owner of
he note at'the time, and the blank endorsement|of the note, together with
its possession by the complainant (together with the mortgaze) entitled
him to the decree.

5. The pretense made by this scattering witness, Fisher, that the com-
plainant received this note from the Bank as the agent of Kent, is ut-
terly false, and'his deposition shows upon the face of it a deliberate,
chamiless attempt on his part to swear the case through for Coburn
regardless of facts. He swears that dwring his absence in the summer
of 1857, the complainant ebtained the note tfrom Courtney, his clerk, as
the agent of Kent, and further pretends to give a circnmstantial accoung
of wlmt occurred in L“)IS (witness’s) 11b=ence between Hough and Court-
ey, even to the depusit /by Courtney of the note and mortgage CrmMe e,
pigeon hole C,”) see I‘ls et’s answer to, Tth direct Int., and 4th cross Int.
This false and preposterous statement, was abundantly suflicient of itself
to warraut the Court in disregarding the testimony of this witness alto-
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gether.  Even if he had testified to facts amounting to alegal payment of
the note, it should have been entirely disregarded unless corroborated by
other testimony upon every material point ; and the very fact that Court-
ney. the clerk in the Bank, within a stone’s throw of' the Court House
where the suit was tried, and to whom only the facts in regard to the
delivery of the note to the complainant were personally known, (except
complainant himself,) was not called as a witness to prove what actually
occured between complainant and himself, warrants the inference that
Fisher’s statement was false; and the very reason, unquestionably, why
they sent off to California atter Ifisher’s deposition, was that they did
mot wish to put a wituess upon the stand who krew what the facts were,
and would testify Zruthfully.

6.0 It Kent was ever advised by Fisher of the payment of' this money,
which we do not believe, his officiousness, if any, about perfecting the
title, was undoubtedly owing to the fact that he was liable as endorser
(or guarrantor) upon the note ana was desirous of removing every ob-
stacle to its prompt payment so as to relieve himself of that legal lia-
bility.

IL

The general principle, that when a note is specifically made payable
at a bank, the bank is the agent of the legal holder for the purpose
of collection, is not denied, but this rule has its qualifications and
restrictior s. (1) The bank is only the agent of the holder for the pur-
pose of' receiving payment ort:king steps to charge the endorsers by due
-demand and notice in cases when that is required. (2) It has noright to re-
«ceive the money before the note becomes due : it can only receive it on and
after that day. Story on agency, §98 and 99, and authorities then cited.
(8) The bank (in the absence of express instructions) has no right to re-
ceive payment upun conditions, or compromise the matter, or do any
other act than what is necessary to do to collect the note in the wusual
and ordinary course of business, and is the extent of its anthority,
and of which the maker of the note must take notice.

Story on Agency, #413, and authorities there cite.

(4) In this case, the bank received the money Jefore the note became
<ue, and even before it had received the note, and, accompanied with the
conditions and restrictions imposed by the maker of the note, it made
itself the ugent of the payor, and proceeded to act from that on regard-
less of the rights of the person from whom it received the note, viz:




4

Preston. It passed the money to the credit of Kent on the 22d of No-
vember, (when it had not yet received the note) regardless of" its obliga-
tions to the legal holder, and never, thereafter, assumed to act as thc
agent of the person from whom it received the note, (but solely as the

agent of Coburn) and the facts that the bank received the note from

1)) eston, and that the pretended conditional payment was made for Ken#'s

benefit, destloyed its effect as a payment, even if it had been otherwise

an unconditional deposit of the money, and the possession of the note
by the complainant, endorsed in blank, in conuection with the mortgage,

entitled him to the decree he obtained.

|
|

S. ELDRIDGE,
E. . BULL,
For Deft. in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TEHRM THERBOF, A. D. 18683.

THADDEUS H. COBURK, Pif*in Zrror, )
Vs. Error to La Salle Co.
DAVID L. HOUGH, Def’t in Eror. |

ADDITIONAL ABSTRACT OF RECORD,

FURNISHED BY DEFENDANT IN ERROR.

Depuosition of George S. Fisher, found from pages 50 to 59 inclusive.
The interrogatories and answers are in the words and figures tollowing,
viz:

Interrogatory 1st.—State your name, age, place of residence and occu-
pation.

Answer.—George S. Fisher; thirty-seven years: San Francisco, Cal-
=} ) ) ; 4
ifornia; attorney at law. '

Interrogatory 2d.—Are you acquainted with the parties to this suit ?
If yea, how long have you known them respectively ?

Answer.—I have known David L. Hough, plaintiff, ten to fifteen
years, Thaddeus H. Coburn, one of the defendants, about six years, and
do not know whether I am acquainted with William D. Parish, the
other defendant, or not.

Inierrogatory 3d.—State what connection you had with the Bank of
Ottawa in the years 1854, 1855 and 1856, and whether or not, during
that time, you owned said Bank and superintended the business thereof.

Answer.—I was Cashier of the Bank of Ottawa during the years
1854, 1855 and 1856, and owned said Bank and superintended its prin-
cipal business.

Interrogatory 4th.—State whether in the year 1855, and if so, at what
time a note payable at the Bank of Ottawa to William F. Kent, signed
by Thaddeus H. Coburn, was left at the Bank of Ottawa for collection.
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If yea, describe said note as near as you can by date and amount, and
state when the same was payable.

Answer—On the 28th day of December, 1855, a note signed
Thaddeus H. Coburn, was received by the Bank of Ottawa for collection
trom D. Preston, St. Louis, Missouri. The note was for three hundred
and fifty dollars, or thercabouts, and payable to William F. Kent, or
order, with interest at six per cent. per annum. The date of the note I
do not know.

Interrogatory 5th.—State whether or not Thaddeus H. Coburn paid
into the Bank of Ottawa any money to apply on that note. It so, what
amount, and when was the money paid in. Please give a full and de-
tailed account of the transaction.

Interrogatory 6th.—State whether said note was left in said Bank for
collection, and state whether any mortgage accompanied it and, if' yea,
give as accenrate a description ot the mortgage as you cau.

Answer.—The note was sent the Bank for collection, and my recollec-
tion is the mortgage did not at first accompany it but was afterwards
sent up from St. Louis. I cannot give a description of the mortgage.

Luterrogatory Tth—What was done with said note and mortgage?
State whether the said note and n:ortgage were ever taken from the
Bank and in what way.

Aaswer.—The note and mortgage were put away, when the money
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was transterred to Mr. Kent’s credit in a pigeon hole for Mr. Coburn,
and while T was absent from home in the summer of 1857, I believe
sometime in August or September of 1857, some one, and I believe it
was David L. TTough, as agent of Mr. Kent, called on my clerk, Mr.
Thomas R. Courtney, and received from him the note and mortgage,
he, Mr. Courtney, not then remembering the arrangement made to re-
tain all papers for the separate parties until the title was made straight,
though lie found the said note and mortgage under pigeon hole “C,”
where they had been placed for Mr. Coburn, the money for the payment
of the same having been placed to Mr. Kent’s credit on collection ac-

count as before stated.
Uross-Interrogatories on the part of Complainant.

Cross-Interrogatory 1st.—If in answer to Interrogatory 5th you say °
any money was paid into the Bank of Ottawa by Thaddeus H. Coburn,
to apply on said note, state what, if anything, he said in regard to said
money, what restrictions he imposed upon the payment of the same,
and upon the happening of what contingency, if any, did he direct the
payment of said money on said note. State fully and particularly.

Answer.—This question I can answer no more fully than already an-
swered in the direct examination. The money was left by Mr. Coburn
to pay his note to Mr. Kent, and on receipt of the note and mortgage
was passed to the credit of Mr. Kent, but by request of Mr. Coburn it
was withheld from being forwarded to Mr. Kent until the mortgage
should be duly cancelled and the title wade perfect by Kent to Coburn.

Cross-Interrogatory 2d.—Did said Coburn pay any money into said
Bank with an unrestricted direction to apply the same on said note?

Answer—The money was left by Mr. Coburn specially to pay the
note mentioned and liquidate it for him.

Cross-Interrogatory 3d.—Was not the direction to pay said money on
said note coupled with the condition that before said payment was made
the title to the land menfioned in said mortgage should be perfected in
said Coburn ?

Answer—The money was to pay the note, and it did so, as I under-
stood it. But Mr. Coburn’s special request was not to forward the
money or let it pass out of my hands until the mortgage was duly can-
celled and the chain of title perfect from Kent to him.

’

Cross-Interrogatory +th.—State by whom, if you know, said note was
delivered up when the same was taken from said Bank.

Answer.—1 believe Thomas R. Courtney, though I was not present
GEO. 8. FISHITR.
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THIRD GRAND DIVISION.

APRIL TERM, A, D, 1863.

' DAVID L. HOUGH 0‘{94/?4 e

: YN pg.
THADDEUS H. COBURN Er AL. M o anan

e e =

ABSTRACT.

This was a Bill in Chancery to foreclose a mortgage.

Bill alleges that Coburn gave one Kent the: following note:

¢« $350. Ottawa, November 29th, 1854,
One year after date I promise to pay William F. Kent, or order, at
the Bank of Ottawa, Three Hundred and Fifty Dollars, value received,

with interest at six per cent. per annum.
“THADDEUS H. COBURN.”

That Coburn, to securc said note, mortgaged to Kent E SWi 22—
35—38 cast of 3d P. M.

¢ That the said promissory note has been duly assigned to Orator by
endorsement thereon for a valuable consideration, and is now held and
owned by Orator.”

Remainder of Bill is in usual form, and waiving oath to answer.

Answer of Coburn alleges—That Coburn bought the land described
in the mortgage, of thé Kent named therein, for $850, and paid $500
cash. The said note and mortgage for the balance. That the amount of
said note was paid by Defendant into the Bank of Ottuwa before the note
became due, and that, soon after, said note was received for collection by
said Bank, and said money deposited by Defendant was thus applied to the
payment thereof, and that suid note and mortgage was afterwards wrong-
fully and by mistake delivered to said Kent.

gupn@mz %nuv’ﬁ /uﬁ ’@I inn')
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Replication in usual form.

On the hearing, the Plaintiff offered in evidence a note, of which the
following i8 a copy :

« $350. Ottawa, November 29th, 1854.
One year after date T promise to pay William F. Kent, or order, at
the Bank of Ottawa, Three Hundred and Fifty Dollars, value received,
with interest at six per cent. per aunum..
Tuappeus H. CoBURN.”

On the back of which were the following endorsements ::

“«Wn. F. Kent.” “D. PRESTON.”
Defendant objected to introduction of the note and endorsements.

Objection overruled, and Exception, and the note and endorsements
weré read ; also the mortgage.

Defendant then read the deposition of George S. Fisher, who stated
that he was cashier of the Bank of Ottawa during the years 1854, 1855
and 1856.

On the 28th of December, 1855, a note signed by Thaddeus H. Co-
burn was received by the Banl of Ottawa, for collection, from D. Preston,
St. Louis. Note was for $350, or thereabouts, and payable to William F.
Kent, interest at 6 per cent.

On or about the 22d of November, 1855, Mr. Coburn left with me
$871, to pay the above note when it should be sent, provided it was ac-
companied with proper authority to cancel the mortgage, and all the title
papers were correct, and a perfect chain of title given him by said Kent,
but to retain the money if I could do so until the title was perfect.

The money was credited to Mr. Kent in the collection account, and
the note put away for Mr. Coburn. On examination, the title was found
to be defective, and Mr. Kent immediately advised of the fact that the
money was paid and passed to his credit, but held by request till the mort:
gage was cancelled and the title perfected. Mr. Kent made no objection
to this, but assented to it, and set about perfecting the title.

The note was sent to the Bank for collection, and afterward the mort-
gage came also.

The note and mortgage were put away in a pigeon hole for Coburn
when the money was tvansferred to Mr. Kent's credit.

During the summer of 1857, some one, [ believe it was David L.
Hough, as agent for Mr. Kent, called on my clerk, Thomas R. Courtney,
and obtained from him the note and mortgage; sail note and mortgage
was taken from pigeon hole * C,” where it had been placed for Coburn,
the money for the payment of the same having been placed to Mr. Kent's
credit on collection account.

Cross Eramined. The money was lett by Mr. Coburn to pay his
note to Mr. Kent, and on receipt of the note and mortgage was passel to
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the credit of Mr. Kent, but by request of Coburn the meney was withheld
from being forwarded to Kent till the mortgage should be duly cancelled,

and the title made perfect.
The money was left by Mr. Coburn specially to pay the note mentioned

and liquidate it for him.

The money was to pay the note, and it did so as I understood it, M.
Coburn’s special request was not to forward the money, or let it pass out
of my hands till the mortgage was cancelled, and the title perfected.

The above was all the evidence.

Decree recites as follows :

«It appearing to the Court that said promissory note has been duly
assigned by said Kent, by endorserent thereon, to one D. Preston, and
by said D. Preston duly assigned to said Complainant by endorsement
thereon.”’

Decree for $481. February 25th, 1801
ERRORS ASSIGNED.

The Court erred in rendering the Decree aforesaid, in manner and

form aforesaid.

The Court erred in finding that the sum of four hundred and eighty-
one dollars was due upon the mortgage aforesaid,

The Court erred in allowing the note or mortgage aforesaid to be read
in evidence.

BRIEF.

The main point upon which we rely in this case is, that the testimony
of Fisher shows that the note and mortgage was paid.

The note was, by its terms, payable at the Baunk of Ottawa, therefore
the Bank was the agent of the payee, or any subsecuent holder who might
send it there, to receive the payment.

The note and mortgage were sent to the Bank for collection, and that
the officers of the Bank did receive the money as payment,

The money was, on the day the note became due, in the hands of the
Cashier of the Bauk, specially for the payment of the note.

Folger v. 18 Pick., 63
6 Mass., 524.

Story on Promissory Notes, yee. 243.




STATE OF ILLINOIS, Ves  Glhe B y G i Sbude’ o SN EL o
e COTRTE ™ @l ,g.e.op‘l» of the State of INinsis,

To the Sheriff of 2 ¢S 2 &€e — _County, GREETING:

?\l}?l‘iﬂll.‘ﬁﬁ; Chy the record and /&zocac[é'}yd, and aﬁo\ ¢ //y‘ rendilion/ (/4)
e /m&m‘m/o 0/53 ‘;//m whiel was on !fy@/@@/a{r —
%0(&2/0 0/ é/ 2L ECC— . (é}amzl?%, JZ/aW Lhe /}([//y /’/ww/ lotween’

J%ﬂ da/a/, _______________ D e s

y e/éﬂf/mzéé Lot iy daid that m(m%éd{g creor Ktk inlervencd, lo the m/zz% c/

- ad we’ ave/ 5;1%127756(/’.{? AT —
M”y&/ﬂ’émﬂ/{) R e the record and /Awwc'cé%zw ///
. 7
whieh sad /2&(&723&7&/3 wer Huve cawsed to Lo —/zazzy//g cnle owr? ‘/‘//zw//w/
/ /Z 4 5 ) ;
Gowel ?/ ther Hate a/ o lnoes, at Oltawa, u/a///ém/ the /M/M&J //224'%
lo coveecl~ the cuord on Lhe same, i/ die %W;z/ aud manncr, accoia //y lo lezaee

f//?.(f/‘fﬁa/‘(‘, Q//”(’. //p/alll/ll.{lll.[/ g/.all, <%z/ // 7’(7(7(/ (771.// '//ll/ﬂ////dﬁ‘//’ //7

ypour %(zzm//, o (//M"&’& s Y e B e e N e

i ZC/ _____ e T to and 4%/44’[5% '/é’/w‘(; e y /l—!f//wl 7'/'.6’1/ v gard
(:%/&Mﬂzc Gowst, at> the neal leony o/ sard Cowil, lo le Koliden al Cllawa,
o dand CHate, on/ the %:de G%w(/ay (/—/wc the thid @/cha’d/ wy & y/ﬂ/
nezt, Lo foah® the recotd and /azocce(/z%yd (%Z&’dﬂé% aud the creoes c%/z'mzec/, %
/(/JZQZ// Jee /.ZZ,- and fuithor to do and recevve what sad %,0/;?/
shall otder® in thiy /a/a/a//y, and fave you Men hvse Mo names cfo Mese 7_;
whony you d&@zb& e saud,

________________________________________________ Gaweo . Byl

nohee, é/c//é.@ il Ly e,

Witness, The Hon. fohn . Lalen, Fhicf Justice of cur
said foust, and the Feal thereof, al Ollawa, this il “)—‘

day of . £ (e the year, of our ved Cne
Fhousand §ight Hundeed and Jixly- m %

SN -;_' M
TN o 4
i \
{

Lleck of the Tujiceme Feudd.



SCIRE FACIAS.

——— N 4R QO A~

rlILD..‘.;/MC./....i: ...... A. D, 186 3

/ﬁﬁw ;ﬁ
Hezrrecet/ ~ e, e T
T4 ;@/4 ot |
f/;wéj QZ/%@/&/ J//J
7X/C/— /o'o/)"y/gz,ﬂ,,%



ST_A.TE _JLI s z k (&7 A 2 (N2 9
e Slf‘ EI{, o Ullf T(?, e }ss @he Leople of the Stute of IMinvis,

To the Clerk of the .{- MM-_-Court for the County‘% ([;_/ fa,gét/ ~Greeting :

3_1/-)!0( duse, Chw the record and /&Zawar/&%ya, as also in the rendiion’ a//
\
the /2([?77(&’%/() o/ %Al it was v Y L

Crouel (}/ aé/J Ll %0117271, /c/ééw the ////_myw g,/%a% belween

t/e/éﬂf/(m;éd.., & s sard m(m%éd/o 001072 falk inlervencd, Lo the &'W/éazy 0/ the

aforeoncd, 5 ﬂ//;u P

b we ate’ enformed 4} ér/fd

6’077?&/(&&.72/()

and we /em/ zm%ééy
//(1/3 er207° J/Joa%/ to wzecc/e(/, / any theee /c, i due’ foL772/ and manner,
and thal~> /kdlx'cw b dones lo e /zaelzéd f///Mcd(z[(/, command o al ¢

/Zzz&meﬂ/g {%anjé le /4%/07&, you (//-'J/z'?zcr/é and (//wz//;, wnthoul (/e/ﬂy, send
lo owrd /Qd/zk'&-} /}/ the @%//-zcﬁza Cowsts the record and /z-za'ce(é%z o a// the
/z/m%z/ %zwmé/, zm// /4 /,,/4/}7,/ /cwc/é%y the same, zmc/mo_ yom@ veal, so0 Mals
we may fave the same /c/&’éc our° /Q;a/zére(; aforcsacd at @/fczwz, in the gf/wm{y
(]/ Y @%&//a, on the %%4& é%eda/@? ;z//wg o thod g//om/ay o @{/m/ nezt,
that the recotd and /&zweeaé%iyd, 1/4’5'97 &%z(/zec/'ec/, we may cawde/ to do done
thosern, 4o coveect the coor, w%ai%/ 7y/z// ozy%’ lo Lo done accomééy lo L.

Witness, Fhe Hon. JOHN D. CATON, @Zhicf fusiice of

our said fouet, and the Feal theseef, at Ollawa, this

/?\f‘:«:x'*/‘ o day, Z/ﬁ/
in the ffear of Cur Locd Onehousand §ight Hin-
deed and Jixty.  fAALL ..
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Supreme Gouet of Fllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863.

DAVID L. HOUGH C@W}I/«w L

V8.

r
THADDEUS H. COBURN Er AL /Jd / 2V

— — e -

ABSTRACT.

This was a Bill in Chancery to foreclose a mortgage.

(85

Bill alleges that Coburn gave one Kent the following note:

That Coburn, to secure said note, mortgaged to Kent E} SWi 22—
b ) o%o 2 4

35—3 east of 3d P. M.

1 ¢« That the said promissory note has been duly assigned to Orator by
endorsement thereon for a valuable consideration, and is now held and
owned by Orator.”

Remainder of Bill is in usual form, and waiving oith to answer.
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Replication in usual form.

On the hearing, the Plaintiff offered in evidence a note, of which the
following is a copy :

« $350. Ottawa, November 29th, 854.
One year after date T promise to pay William F. Kent, or order, at
the Bank of Ottawa, Three Hundred and Fifty Dollars, value received,
with interest at six per cent. per annum.
Trappeus H. CoBURN.”

On the back of which were the following endorsements

“Wwn. F. Kenr.” ¢« D. PRESTON.”
Defendant objected to introduction of the note and endorsements.

Objection overruled, and Exception, and the note and endorsements.
were read ; also the mortgage.

Defendant then read the deposition of George S. Fisher, who stated
that he was cashier of the Bank of Ottawa during the years 1854, 1855
and 1856.

On the 28th of December, 1855, a note signed by Thaddeus H. Co-
burn was received by the Bank of Ottawa, for collection, from ‘D. Preston,
St. Louis. Note was for $350, or thereabouts, and payable to William F.
Kent, interest at 6-per cent.

On or about the 22d of November, 1855, Mr. Coburn left with me-
$871, to pay the above note when it should be sent, provided it was ac-
companied with proper authority to cancel the mortgage, and all the title
papers were correct, and a perfect chain of title given him by said Kent,
but to retain the money if I could do so until the title was perfect.

The money was credited to Mr. Kent in the collection account, and
the note put away for Mr. Coburn. On examination, the title was' found
to be defective, and Mr. Kent immediately advised of the fact that the
money was paid and passed to his credit, but held by request till the mort-
gage was cancelled and the title perfected. Mr. Kent made no objection
to this, but assented to it, and set about perfecting the title.

The note was sent to the Bank for collection, and afterward the mort-
gage came also.

The note and mortgage were put away in a pigeon hole for Coburn
when the money was transferred to Mr. Kent’s credit.

During the summer of 1857, some one, I believe it was David L.
Hough, as agent for Mr. Kent, called on my clerk, Thomas R. Courtney,
and obtained from him the note and mortgage; said note and mortgage
was taken from pigeon hole ¢ C,” where it had been placed for Coburn,
the money for the payment of the same having been placed to Mr. Kent's
credit on collection account.

Oross Bramined. The money was lett by Mr. Coburn to pay his
note to Mr. Kent, and on receipt of the note and mortgage was passed to
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the credit of Mr. Kent, but by request of Coburn the meney was withheld
from being forwarded to Kent till the mortgage should be duly cancelled,

and the title made perfect.
The money was left by Mr. Coburn specially to pay the note mentioned

and liquidate it for him.
The money was to pay the note, and it did so as I understood it, Mr.

Coburn’s special request was not to forward the money, or let it pass out
of my hands till the mortgage was cancelled, and the title perfected.

'Phe above was all the evidence.

Decree recites as follows :

«It appearing to the Court that said promissory note has been duly
assigned by said Kent, by endorsement thereon, to one D. Preston, and
by said D. Preston duly assigned to said Complainant by endorsement
thereon.”’

Decree for $481. February 25th, 1861.
ERRORS ASSIGNED.

The Court erred in rendering the Decree aforesaid, in manner and

form aforesaid.

The Court erred in finding that the sum of four hundred and eighty-
one dollars was due upon the mortgage aforesaid,

The Court erred in allowing the note or mortgage aforesaid to be read

in evidence.

BRIEF.

The main point upon which we rely in this case is, that the testimony
of Fisher shows that the note and mortgage was paid.

The note was, by its terms, payable at the Bank of Ottawa, therefore
the Bank was the agent of the payee, or any subsequent holder who might
send it there, to receive the payment.

The note and mortgage were sent to the Bank for collection, and that
the officers of the Bank did receive the money as payment,

The money was, on the day the note became due, in the hands of the
Cashier of the Bank, specially for the payment of the note.
Folger v. 18 Piclk., 63
6 Mass., 524.
Story on Promissory Notes, Sec. 243.
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The Bank was the agent of the owner, and, for the purposes of col-
lection, the general owner of the note. It was assigned to the Bank. A
defence which would bave been good if the suit had been brought by the
Bank is good in this case. The Bank was not the ‘agent of the maker of
the note, and it makes no difference with his rights what the Bank did
with the money.

09 98. Barb., 427..
1 Hill, 268.
1 Kernan, 203.
3 mill, 560.

GLOVER, COOK & CAMPBELL,
For Plaintiff in Error.




Al #/Loc 20X /5&3
LI




