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IN THE SUPREME COURT OF ILLINOIS.

APRIL. TERM, A. D. 1863. ~

TrE CoMMISSIONERS oF HIGHWAYS, OF |
SwaN TownsHIP, WARREN COUNTY. |

_ vs. & Error to Warren.
Tee PeoprrLE, &c., ex. rel., JorN D.
‘WALDEN.
ABSTRACT.

At the October Term A. D. 1859, of the Warren Circuit Court,
the defendant in error, in ‘the name of the People, &c., filed his
affidavit and relation against the plaintiff in error, in which it was
set forth that a certain road was legally established in sald Town- -
ship, which road had been and was obstructed by fences, &c., and

5 travel on parts of it entirely stopped. The cause coming on to be
heard, a peremptory writ of mandamus was awarded at the October
Term, 1861, of said Court. Afterwards on the 24th of December,
1861, the writ was issued, which was returned indorsed by the

7 Sheriff, served, February 4th, 1862,

8 Afterwards, at the March Term, 1862, of said Court, an affidavit
was filed, setting forth the fact of the service of said writ, thatsaid
10 Commissioners had refused and neglected to open said road and
obey said writ. Thereupon, on motion, the Court ordered an
12 attachment to issue against the said Commissioners. On the 25th
day of March, 1862, the Sheriff returned the writ, together with
Solomon Perkins, Israel Jared, and Absalom Vandever, the said

18 Commissioners, in Court. On the same day, the Commissioners
filed their answer to the writ of attachment, in which they denied
that they were guilty of any contempt of the Court, that the said
peremptory writ of mandamus was served upon them after said road
was vacated and discontinued according to law, in the following
manner :—That in the month of December, 1861, a petition was cir-
‘culated and signed by about forty-two legal voters, residing within
three miles of said road ; that the petition was published according

to law ; that afterwards, on the tenth day of January, 1862, the
Commissioners, in accordance with law, did decide to discontinue

16 said road, and then and there made their order in writing, under
their hands as such Commissioners, discontinuing said road ; and



2

the same was filed in the Town Clerk’s Office, which proceedings
in discontinuing said road, were all had since the decision of said
Court ordering said road to be opened, and before the service of

said writ upon them.

17 They admit they have not opened the road, but claim that under
the circumstances, they were not bound so to do.

19  The answer was sworn to by each of them. Afterwards, and
during the said term of said Court, upon motion, the Commis-

920 sioners were discharged, but upon the payment of the costs of the
attachment. And on the Peoples’ motion, it was ordered by the
Court that an alias peremptory writ of mandamus issue to the said
Commissioners, requiring them to open the road.

The said Commissioners bring said cause to this Court by writ of
Error, and assign the following, to-wit: '

1. The Court erred in adjudging costs in favor of the Defend-
ants in error, and against said Commissioners upon the attachment,

2. The Court erred in ordering an alias writ of peremptory
mandamus against the said Commissioners,

3. The proceedings of the Court were otherwise informal and

erroneous,
A. G. KIRKPATRICK,
For Plaintiffs in Error.
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