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STATE OF ILLINOIS, ? - ’ /
SUPREME COURT. o /(*C/ //;‘///27//‘7‘7‘//6 y’ Lt LAt 7

NHE VEOELE OF WWE SRR RN \Qa\\a\\i\‘)\% ;
To the Sheriff of %@/Z&ZZ* . County,
Because in the record and proceedings, and also in the rendition of the
%&/éﬁszy SIS, o e

judgment, of a plea which was in the Circuit Court of «~

County, before the judge thereof, between ‘Zyz//{//p

/

dclmd'mt? it is said that manifest error hath intervened to the injury of said s%%%/ / // IS S

e
as we are informed by Az ; complaint, the record and procecdings of which said judgment, we have caused to

be brought into our Su}ﬁ‘eme Court of the State of Illinois, at Mt. Vcrndn, before the Justices thereof, to correct

the errors inthe same, in due form and manner, according to law thc,refore we command you, that by good and

lawful men of your county, you g aive notice to the S'ud %& //44 / j SRR, e ¥ s

/Z,f//‘&w,,,,c, B /j;}_,:w{‘é/f AM Q{z Ty Lreeve , ¢Z//4¢/¢&M//L¢z_,

’ : LRk T e - . i
/%4////{//{1 P ‘/_72 e Lf EEeetC @},—4{(0 /;//:: %%/zzé/ft(//&/ 4//

tonn st o . o e R Sl Wl L e i s PN il SR e ol

.

that // «7 be and appear before the Justices of our said Supreme (}ourt on first day of the next term of

e o G g AT </’r/¢ e /
said Court, to be holden at Mount Vernon, in said State, on ths‘Second Monday in November next, to hear the
records and proceedings aforesaid, and the errors assigned, if %/: = shall think fit; and further
to do and receive what the said Court shall order in this behalf ; and have you then there the names of those by

4 : B = - .
whom you shall give the said xéi//z S A e e I e it

notice, together with this writ.

W AR

Witness, the Hon. Sewaswmpeddediasr, Chici Jusiice of our said
A e

Court, and the seal thereof, at Mount Vernon, this W

day .ﬁ/ Zﬁ P4 i ttes i the year of our Lord,
one thousand eight hundred and fifty- // =ReCe

7 F / ’ v-f
EF A A
S o TR —————

// Clerk of Supreme Court.
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SRR <l CHE OB G Y ‘ . Z 5 / # 'R .
b\&\\":\:\“ Q",\,‘\,\S\}g‘?\,\(_}.@%% Sq/%gpgaa% Qzaqu’((,qﬂx\ RIT OF LRROR

SUPREME COURT, TIE PEOPLE OF THE STATE OF ILLINOIS;

2 #
T the Clerk of the Cireuit Cowrt for the cuunaly of .%&}//ﬁ—//%s‘ CREETING,

BECAUSE inthe record and proceedings, as also in the rendition of the judement of a plea which was in the
4 =] o =]

Lirenit Court ef Er ot a e - conyty, helare the Judge thereof, betweea

/’5%7{ S CANPRS A S Rt s PE ety Mosly 4% e
 ploiieoten—tiar ppaitinits iy or I Arihecpereticats Lans ‘

;}ilu/ini'ﬂ'.}' , and ‘2— ){4‘, S G R S ’ .‘J%,i_t‘:l.,.,._c_ié;l/z./ e T P A ADLP RS /Z‘tdo,w
e Lty ”'%céa;,éz B R e DAL 27 ’/;4‘,,_,__ ,///"é%/ g, 4“(}2/ W;u
”‘/o/é%,{,-z,_ e W L R
X i <

s/'// %é%k 7 y(lf:“;’; /ﬁ%ac"/;}.«.‘;_ &t_..../ <z .-// e > & e / 7 27 2
5 S P Gte el l‘dﬁ?’z; P 4 . my 8 # — 75 S
ﬂ,.:/{:/r .ﬂ«ie/‘- Lo v-—’A /‘4 ) /[ :4:; 'Z_é/ J/Z ; _%/
¢ i i =V

M— = e D N e 5o ~ R — »4—-'--~%,W__~__,, A
thintervened, to the infury of the aforesald @/{«.@ L/Z ,W

cefendants itis suid manifest error hat

as we are ‘nformed by A.,

complaint,” sed we Deing willing that error, should be corrected if any there be, in due form and munner, and that
justice be done 1o 1he purties uloresaid, command you that if jndgment thereol be given, you distinctly and openly
without delay, send to our Justices of the Supreme Count, the yecord and proceedings of the pluint, aforesaid,

with !l things touchiing the same, under your seal, so that we m.y have the same belore our Justices aforesaid at

Mount Vernen, in the county of jefferson, on the /{5“/4{:“ 9417 4% s o ‘? .//,4%-._%57 {%

// 7
G v s ¥ . 2 ;-
o FF e eee. e next, that the record and proceedings, being inspected, we moy cause to be done therein, to correct the
error, what of right cught to be done zeezrding to law: S g
- g & .%z,,b o, (Pazgan

Witness, the Hun.ﬂ\mmgs Chiet Justice

of our said court, und the seal thereof, at Mount Vernon this

2 o / g 3 e
/W) day of y’/&'*{ﬂr/z:rzl-{/(,l/&fz_ur

in the year of Our Lord Que Thousand Fight Hundred

g
and Lifty- &&= core— o

‘//Yf z;% \./[/; Lot Zren

//Am‘v Clerk Supreme Court.
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STATE OF ILLINOIS—IN THE SUPREME COURT—FIRST
GRAND DIVISION—OF NOVEMBER TERM, 1857.
Sreprex R. ROWA\ Pldmmﬁ in Error, ] Error to Gallatin.

"‘. k‘ VB . 3 ) e b
Josepn  BowLes and Repcea Bowres, his w1fe, and }Abstract of Plam-
Arexanper Kirgpatrick and Euiza J. Kirgrearrick, | tiff in Error.

¢ his wife, Defendants in Error. J

This was a bill in chancery, filed in the Circuit Court of Gallatin County,
on the 27th April, 1854, by Joseph Bowles, and wife, against Stephen R.
Rowgn, Administrator of Alexander Reid, deceased, Andrew MeCallen and
Mary Aun McCallen, his wife, Josephine McCallen, Mary MeCallen and
Andrew J. McCallen, heirs of Alex. Reid deceased, Alexander Kirkpatrick
and Eliza J. Kirkpatrick, his wife, stating, in substance, that, at the special
October term, 1853, of said ecourt, in a suit in chancery, pending therein,
between said Bowles and wife, and Kirkpatrick and wife, complainants,
against said Rowan, Administrator of Alex. Reid, deceased, and adminis-
trator pE BoN1s NoN of James Ruid deceased a decree was made in favor of
Bowles and wife, for §3,963 [, and $61 i costs, payable out of the estate
of Alex. Reid, and in favor of Kirkpatrick and wife for 651 i, payable
out of said estate, which had not been inventoried or accounted for before
the commencement of said suit, which sums were found to be due from the
estate of Alex. Reid, on a settlement of his accounts, as administrator of
James Reid, deceased.

That Rowan claims the personal estate of Alex. Reid has been exhausted
in paying other debts, and that he has no assets to pay decree.

That Rowan filed with the Court of Probate a list of lands of which
Alex. Reid died seized—describing the lands.

- Thatsthe true time of filing said list is unknown to complainants.
{Fhe bill charges that Alex. Reid died seized of ceﬁam real estate,

- which 1s deseribed.

That Rowan says he has paid all the claims against estate of Alex.

Reid, except those in favor of Bowles and wife and Kirkpatrick and wife,
which remain unpaid.
“™ The bill charges that Bowles and -wife are entitled to the payment of
the amount due them upon said decree out of estate inventoried by said
Rowan before the commencement of the suit in which said decree was
entered, and that Kirkpatrick and wife are entitled to be+paid out of estate
not so inventoried, and not accounted for by Rowan, administrator, and that
an equitable lien exists upon said estate for the payment of said claims.

* ™ That Rowan has failed to pay the decree, or to sell the realty to pay it.

That Rowan has allowed a part of said realty to be sold for taxes.

That there is not a sufficiency of the personal estate of Alex. Reid to
pay all the debts.

The Bill prays that the heirs of Alex. Reid be decreed to pay said
decree, and, if they do not, that said realty be sold for that purpose.

17-24-35  The answers of the infant defendants, by their guardian, ad litem,

46-51.
53-4.

were filed.
Also, the answer of Rowan, and the answer of Kirkpatrick and wife,
and the issue being joined, the cause was heard upon the following evidence:
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First—The decree which was rendered in the suit for an account, on
2nd November, 1853.

That decree directs Rowan, as administrator of Alex. Reid, out of assets
of said estate, (if any there were), which might have been discovered since
the commencement of that suit, (which was on 8d Mareh, 1844—see page
of record, 80), or which might thereafter be discovered, to pay to Kirkpat-
rick and wife the sum of $651 [, which was found to be due them from
the estate of Alex. Reid: and that out of any of said estate, then in his
bhands, or which might thereafter come to his hands, he should pay to Bowles
and wife the sum of $3963 3!, and costs of suit.

Said decree found that said Eliza J. Kirkpatrick, who was the widow of
James Reid, was sole and unmarried at the time of granting letters of
administration upon the estate of Alex. Reid, and that more than two years
elapsed from the granting of said letters until the presentation of her claim
against said estate, and that her claim was forever barred, except as against
assets discovered (or to be discovered) after the commencement of that suit.

The decree found the sums, as above directed to be paid, due to said
Eliza Jane Kirkpatrick and Rebecea Bowles, from the estate of Alex. Reid,
for moneys, &e., which had come to his hands as administrator of James
Reid, of whose estate said Eliza J. and Rebecca were distributees.

Rowan filed three answers to original bill for an account, as follows:

ANSWER OF RoWAN OF 29TH ocTOBER, 1844.

On 29th October, 1844, Rowan answered the original bill for an aceount,
as follows: That he knew nothing of the condition of James Reid’s estate
farther than appeared from the files and books of the Probate office of
Gallatin County, and the books and papers of Alex. Reid—that he found
that Alex. Reid returned an inventory of debts, notes and accounts due

- estate of James Reid, as follows :

Good $73 1i3; Doubtful $2,572 3it; Desperate $2,517 7. and that he
collected and made returns to said office, at three different settlements, all
of the good debts, say $73 [, and $1,372 55 of the doubtful debts, leaving

- uncolléeted on 7th Oetober, 1833, the date of the last settlement, of the
(doubtful debts §1,199 [, and all of the desperate.

That Alex. Reid appeared to be further chargeable with the amount of
the sale bill of James Reid’s Estate, $917 %,

Making total of everything, collected by Alex. Reid, of James Reid’s
estate :—$2,363 {od.

That respondent, since he became administrator of “Alex. Reid, has
returned to Probate office other collections made by Alex. Reid, as adminis-
trator of James Reid, taken from a small square book of Alex. Reill’s,
amounting to $205 [, and taken a credit for vouchers filed to the amount
of $97 j5—thus leaving a further sum of $108 % to be added to the said

_sum of $2,363 [i—making $2,472 i, for which Alex. Reid would appear

to be chargeable as administrator of*James Reid.

Against this aggregate sum Rovwan claims a credit for Alex. Reid
of $ , paid out in course of administrafioh, and allowed by Probate
Court—and for the further sum of $70 Jii, paid to Alex. Reid as guardian
for Rebecea Reid.  Besides $70 los there also came to hands of Alex.
Reid, as such guardian, $313 1}, being said Rebecea’s share of rents of
town lot of which James Reid died seized.

s
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84.

86.

88.

89.

89.

Thus making $383 {2}, which came to the hands of Alex. Reid as such
guardian, upon which sum Rowan claims a credit of $32 ico paid out by
said guardian, leaving $350 %% balance in the hands of Alex. Reid, as
guardian, at the time of his death.

That $156 73, being one third of all the rents collected, was paid over
to said Eliza J. Kirkpatick, as widow of James Reid.

Rowan says that none of the estate of Jumes Reid ever came to his
hands, but that he paid over to said Eliza J. and the guardian of said
Rebecca, §90 3 out of assets of estate of Alex. Reid—to wit, to said Eliza
J. §65 i, and to Alex. Kirkpatrick, guardian, §25.

~ ANSWER OF ROWAN OF Or1H Aveust, 1850.

On the 6th August, 1850, Rowan, administrator of James Reid, filed
a farther answer to said original bill for an account, as follows:

That he knew nothing of the condition of James Reid’s estate further
than appeared from the files and books of the Probate office, and the books
and papers of James Reid, and the books and papers of Alex. Reid.

That he finds that Alex. Reid returned an inventory of debts, notes
and accounts, due James Reid’s estate, as follows:

Good $73 §ii; Doubtful §2,572 i, Desperate $2,517 #2. and that
Alex. Reid returned a sale bill of personalty of James Reid for $917 7.
Also, that Rowan found among papers of Alex. Reid. evidence of notes due
to John Reid and James Reid, under the firm of John Reid & Son, having
come to hands of Alex. Reid as administrator of James Reid, amounting
to $217, one half of which were due to James Reid. Also, Alex. Reid
returned an inventory of personalty of James Reid of $882 3—and for
debts, not reported, and which appeared from books of Jumes Reid to be
due, the sum of $158 J&. Making in all, with which Alex. Reid, as admin-
istrator of James Reid, was chargeable, inéluding doubtful and desperate
debts, the sum of $7,231 138,

Rowan also found, among the papers of Alex. Reid, notes due to James
Reid, yet uncollected, for $701 .

Also, notes, due to John Reid & Son, uncollected, for $116 %, one

B e R R $ 5825
Also amount of uncollected IORNEIIRA, . o s e 1825 99
Also vouchers filed, and for which Alex. Reid received a credit on

Probate books, IR R P PR AT S Sty 0 OO | L
Also inventory of personalty, charged above,.............._ 882 73

Making, in all, of credits, to which estate of Alex. Reid is entitled, 5313 97
Leaving due the estate of Jas. Reid, from the estate of Alex. Reid, 1917 16
Rowan finds, from books and papers of Alex. Reid, that he received
as guardian of said Rebecca Reid, for rents and claims due, 383 62
Rowan also says that, of said debts, which were uncollected, he thinks
$146 2 could have been collected; as to remainder, he cannot say. Ie,
Rowan, has not endeavored to collect them since they came to his hands,
because he could not prove them—and they were of ten years standing.—-
And he had not endeavored to colleet the notes due Jas. Reid, as he did
not know, until recently, that he had them.
As to condition of Alex. Reid’s estate, Rowan says the amount of
sale bill 1S$ 678 273

Amount of debts collected and reported to Probate office............ 466 41



90.

91.

92.

93.

94.

Amount collected and not reported...............o.cooevvvivvoeiiii _—

Debts due the estate—doubtful.......................oc.o 683 00
Actounts 8B DOLES..............occciiiinsmmimesssscsssersmssesesssesssssensenessssmins 185 62
o R N L GG 4442 47
TR S L R SN SN i U € iy 307 25

Rowan says that, as to the application of the funds of estate of James
Reid, or the funds of said Rebecea, by said Alex. Reid, to his own use, he
knows nothing, except what Alex. Reid told him, during his last illness,
which was, that he, Alex. Reid, had used the money of said Rebecca, and
could not have got along without it, and also requested Rowan to borrow
money and mortgage real estate of said Alex. Reid to secure its re-payment
—and with the money, so borrowed, to pay said Rebecca—and that the
amount would be $1,800 before Rowan would be able to pay it.

ANSWER OF ROWAN oF 13tH ocroer, 1851.

On 13th October, 1851, Rowan filed a further answer to the said original
bill for an account, in which he stated, as in his former answers, that he
knew nothing of the condition of James Reid’s estate further than appeared
from the books of the Probate office, and the books and papers of James
and Alex. Reid.

That Alex. Reid returned an inventory of notes and accounts due

e el o AN DR A VUSRI SRRy | | | 222
Algo inventory of personalty.........c.c...cccruruverseereenseersnsenesssenne 882 73
To which add, for excess of sale bill over appraisment bill,.......... 34 97
Making total from Probate books, with which Alex. Reid, as ad-
ministrator of James Reid, is chargeable........................... 6080 923

Also, Rowan found, among papers of Alex. Reid, notes due John Reid
& Son, which appeared to be listed in a book of Alex. Reid—thinks they
were not inventoried by Alex. Reid, because John Reid, as surviving
partner, had the sole right to collect them.

Rowan also found, among papers of Alex. Reid, notes and accounts
due James Reid—uncollected—$2,766 7.

Vouchers filed and allowed in Probate office $1,845 2—which two last
named sums, with §87 5§ paid out by said Alex. in course of administra-
tion, but not reported or allowed, as also commission not before allowed
$12 5, amount to $4,711 %, as credits to be taken from the aforesaid
debits of $6,080 i, leaves a balance against Alex. Reid, as administrator
of James Reid, of $1,269 3*—to which should be added the further sum
of $205 I, not reported, but which seemed to have been collected, making
total balance against Alex. Reid of $1,475 . That the charges and
credits, set forth in his previous answer of August Gth, 1850, were based
upon estimates made by said Bowles, and Rowan believes they are not
correct. Rowan believes the said $87 71} was wholly omitted from his
answer of August 6th, 1850, and that answer also omitted $12 % due to
Alex. Reid for commissions.

Rowan says James Reid collected, shortly before his death, large sums
of money, which he believes came to the hands of said Eliza J., widow of
James Reid.

He says that, since his answer of 6th August, 1850, he has been
informed and believes that some of the accounts retarned by Alex. Reid,
as due James Reid, were collected by James Reid in his life time.



96.

97.

102-134.

122.

122-3.
123.

123-4.
124-5.
126.
126-7
127.
127-8.
128.
128-9.
129.
129.
130.
130.
131

He believes that Bowles intended to overreach him in his computations
on which said answer of August Gth, 1850, were based.

That, upon further examination of the books and papers of James and
Alex. Reid, since his answer of August Gth, 1850, he believes that the
sum of $1,917 ¥ in said answer, admitted to be due from estate of Alex.
Reid to estate of James Reid, is more than was actually due, as appears
from this answer.

Since the answer of 6th August, 1850, Rowan has learned some of
the items which he intended to make up the aggregate sum of $146 33,
which he, in said answer, admitted to have been collected, were collected by
James Reid in his life time. :

Rowan finds, from books and papers, that Alex. Reid, as guardian of
Rebecea, received $383 ), and paid out thereof $32 [{—thus leaving said
Alexander, at the time of his death, indebted, as guardian to said Rebecea,
$350 92.

He states that $156 [, being one third of all the rents collected by
Alex. Reid, was paid to said Eliza J., widow of Jas. Reid. Rowan, as ad-
ministrator of Alex. Reid, paid to said Eliza J. $18 3, also to her as natu-
ral guardian of said Rebecca $24—and to Alex. Kirkpatrick as guardian
$171 J,—and to said Rebecca herself $60——thus making $274 [, paid by
Rowan, on account of above amounts, supposed to be due from Alex. Reid
to estate of Jas. s also paid the further sum of $22 for repair-
ing the house occupied by said Eliza J.

States that Alex. Reid died in Oectober, 1841—administration was
granted the same year, and this bill, for an account, was filed 3d May, 1844
—and sets up the two years limitation.

The vouchers filed by Rowan, as administrator of Alex. Reid, showing
the payment of debts of said estate by him, show that they were all paid
before the 3d March, 1844, the time of the filing of the bill for an account,
with the following exceptions:

Amount paid to Daniel Golden for use of hearse at funeral of Alex. Reid—

ok Ovmme, QBRN.......cooncmmmiinmismssssmisenicstissm snimins $ 500
Amount paid to Rupert & Lindenberger—May 3rd, 1844,.......... .. 3806
Amount paid Eddy & Posey, attorneys fees for defending the suit

for an account, &e.—13th December, 1845,.... . 5000

Amount taxes paid on realty of Alex. Reid—15th December ]84&, 28 84
Amount taxes paid on realty of Alex. Reid—31st October, 1844, 12 60
Amount taxes paid on realty of Alex. Reid—22nd April, 1845, 7 60

Taxes for 1845, on realty of Alex. Reid,........c.ccovvverviniiiinnnnnne 15 12
Taxes for 40, of LOWR JOBB,........cooiniiicsisnsessnemmariismssssmensaionsnsran 11 20
Taxes for 45, on lands in White County,............ccccoecerveeveeeeee. 7 50
Taxes for 1846, on toWn Jota,.............ccvinneieiniceinensrmmensarsaiorssmssosss 14 25
o e Ry R R Kl R S S S e 20 52
(7 g N T e AT S O 508 L 924
Taxes for 47, on Reid & Rowan’s land,..............o.oo.oooooi . 8 37
e A AN T TSSO b 8 94
Taxes for ‘¢ on Reid & Rowan’s land,..........o..oocoocoovovooeiii, 8 34
Taxes for 1849, on town lots,.........ccoeeeovrvrerrerreereeisieso s sessssas 14 05
Taxes for ‘¢ on Reid & Rowan’s land,.. RS .
Amount clerk’s fees paid to J. E. Hall, 19th October 1850 ........... 370



133.
133.
134.

263-4.
269.

266.

267.
269.

90.

o E B R L S IS T LA 1770
Taxes for 1851, on Reid & Rowan’s B e it 4 21
Amount clerk’s fees to Hall—3rd February, 1861.........ccccouonninns 175

Making the entire sum, as shown by said vouchers, which Rowan paid
out, as administrator of Alex. Reid, after the filing of said bill for an account
—to wit: 3rd March, 1844—to be $291 *—of which aggregate sum, $5
were for the hearse which attended the funeral of Alex. Reid; §5 5 for
fees paid to the clerk for costs arising in the course of administration; $50
paid to Eddy & Posey as attorneys for the administrator in defending the
interests of the estate; and §37 ;& paid upon the account of Rupert &
Lindenberger, which seems, from the vouchers filed, to have been the only
claim of the fourth class paid after 3rd March, 1844,

The record does not show that any summons issued upon the bill for
an account, and Rowan’s first answer to that bill was not filed until 29th
October, 1844.

The decree of 2nd November, 1855, in the suit for a sale of the realty
of Alex. Reid’s estate to pay the decree of 2nd November, 1853, finds this
fact: that, in paying out the assets of the estate of Alex. Reid, Rowan,
the administrator, paid claims of the fourth class to the amount of §935 X,
and that all of said claims were paid subsequent to the filing of the bill in
the suit for an account, and the service of process issued thereon, on which
the decree of 2nd November, 1853, was entered.

The decree further finds that Alex. Reid died seized of certain real estate

That there was then due Bowles and wife, on said decree of 2nd Novem-
ber, 1853, the sum of $4,563 3.

And due to Kirkpatrick and wife, the sum of $729 o

And the court being of opinion that the real estate of Alex. Reid is
chargeable with the payment of all the Just debts and claims against said
estate, remaining unpaid, after the personal estate is exhausted, and it being
unknown what amount the real estate would produce, when sold, reserved
the questions as to the liability of said Rowan to pay Bowles and wife, and
Kirkpatrick and wife, and the right of said parties to a decree for any part
of the amount due them, as aforesaid, as preferred creditors, whose claims
should have been paid as of the 3rd class, until the coming in of the report
of the sales of the realty.

The decree also found that there were no personal assets in the hands
of Rowan, as administrator of Alex. Reid.

The decree directs a sale of said realty to pay said decree of 2nd
November, 1853, and directs that the proceeds of such sale be applied:

Firsr, To the payment of taxes on the premises sold, and to the re-
demption thereof from sales for taxes.

Secoxp, To the payment of the costs of this suit—and

Tuiro, To the payment of the amount due Bowles and wife, and
Kirkpatrick and wife; and, if the proceeds of the sale should not be suffi-
cient to pay the last named sums, then, the same to be divided between said
parties in proportion to the amounts decreed.

And the cause was continued for the further action of the court upon
the questions not decided, and for the report of the commissioner.

In the answer of Rowan, of 6th August, 1850, to the original bill
for an account, he states that Alex. Reid, during his last illness, told him

RS S e

we
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that he would owe Rebecca Reid (now said Rebecca Bowles) the sum of
$1800, before he, Rowan, would be able to pay it out of the estate.
140. Alex. Reid died in October, 1841.

Taking the $1800 to be due to said Rebecca on 1st October, 1841, the
interest thereon, at 6 per cent. per annum, from that time to the rendition
of the decree of 2nd November, 1853, twelve years and one month, would
amount to $1305—making amount of principal and interest, according to
that admission, due 2d November, 1853, to be $3105—and interest thereon,
from 2nd November, 1853, to sale of realty, 7th January, 1856, $403 65—
making, in all, according to such admission, due to said Rebecea, on Tth
January, 4856, $3508 65.

278. The report of the commissioner shows the gross proceeds of the sales

of the realty to amount to $3633 92. After deducting $469 02 otherwise
o applied, leaves to be applied to the payment of the decree $3164 90. The
280.  commissioner paid out of that amount to Bowles and wife $2797 47, and to

281. Kigkpatrick and wife $453 08, and the action of the commissioner was
appiroved by the court.
v At the May Term, ’57, Bowles and wife entered a motion for a decree

p against Rowan for the amount which he had paid out, as administrator of
Alex. Reid, upon fourth class claims, after he had knowledge of the third
’ cldss claim of Bowles and wife.
282. 7 . At the July term, following, that motion was overruled, upon the ground
289. that, as the decree of 2d Nov., 1855, was made by his predecessor, the proper
mode of obtaining a decree, upon the questions reserved in the former decree,
was by petition—and so the motion was disallowed, without prejudice.

284. At the July Term, 1857, Bowles and wife filed their petition, reciting
the said decree of 2nd November, 1855, and the commissioners report of
287. sales of realty, showing the nett proceeds of said sales to have been

$3,164 [{i—that the amount due Bowles and wife, on the day of such sale,
was $4,569 [i—and to Kirkpatrick and wife $738 52 —that, out of the
proceeds of said sale, there was paid to Bowles and wife $2,724 [, and
to Kirkpatrick and wife $401 j—that the balance due on said decree, on
Tth January, 1856, was §2,164 J, of which $1,834 # was due to Bowles
and wife, and $297 [ to Kirkpatrick and wife. The petition asks that
Rowan be decreed to pay $935 [, which he had improperly paid on fourth
class claims—$804 i of that sum to Bowles and wife, and the residue,
288. $130 i, to Kirkpatrick and wife, with interest from 7th January, 1856.
289. Subsequently, on the 31st October, 1857, the court entered a decree in
290. pursuance of said petition. It was thereby decreed that Rowan was liable
to pay to Bowles and wife, and Kirkpatrick and wife, their proportional
parts of the sum of $935 [, with six per cent interest, from 7th January,
291. 1856-—that amount having been improperly paid out by him, as adminis-
trator of Alex. Reid, on fourth class claims, with knowledge of the existence
of the third class claims of said parties; and the court ordered that Bowles
and wife recover of Rowan $889, their pro rata part of the said sum of
$935 [, including interest to date of this decree—and that Kirkpatrick
and wife recover of Rowan $144, their pro rata part of the same, including
interest to date of this decree—and that Rowan pay the costs of this
suit, accruing since the entering of the motion, at the May Term, 1857.

N. L. FREEMAN, Attorney

3. W. EDWARDS, PRINTER, SHAWNEETOWN. : for plaintiff in error.

............................................
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STATE OF ILLINOIS—IN THE SUPREME COURT—FIRST
GRAND DIVISION-—OF NOVEMBER TERM, 1857.

StepeN R. Rowax, Plaintiff in Error, ] Error to Gallatin.

vs. |
Josepn Bowres and Reecca Bowres, his wife, and ¢ Abstract of Plain-
Avexaxper Kirgpatrick and Friza J. Kiggpatrick tift in Error.
4
i 31 %% a1 s——
Pages of his mf"e, Dcfelxqan.tz, in Error. . S J :
Record: This was a bill in chancery, filed in the Circuit Court of Gallatin Count v
S b

on the 27th April, 1854, by Joseph Bowles, and wife, against Stephen R.
Rowan, Administrator of Alexander Reid, deceased, Andrew MeCallen and
Mary Ann MeCallen, his wife, Josephine McCallen, Mary MeCallen and
Andrew J. McCallen, heirs of Alex. Reid deceased, Alexander Kirkpatrick

B and Eliza J. Kirkpatrick, his wife, stating, in substance, that, at the special
October term, 1853, of said court, in a suit in chancery, pending therein,
between said Bowles and wife, and Kirkpatrick and wife, complainants,
against said Rowan, Administrator of Alex. Reid, deceased, and adminis-
trator pE BoNis NoN of James Reid, deceased, a decree was made in favor of

2. Bowles and wife, for $3,963 7, and $61 2 costs, payable out of the estate
of Alex. Reid, and in favor of Kirkpatrick and wife for $651 2, payable
out of said estate, which had not been inventoried or accounted for before
the commencement of said suit, which sums were found to be due from the
estate of Alex. Reid, on a settlement of his accounts, as administrator of
James Reid, deceased.

8. That Rowan claims the personal estate of Alex. Reid has been exhausted
in paying other debts, and that he has no assets to pay decree.

3. That Rowan filed with the Court of Probate a list of lands of which
Alex. Reid died seized—deseribing the lands.

4. That the true time of filing said list is unknown to complainants.

4-6. The bill charges that Alex. Reid died seized of certain real estate,
which is deseribed.

6. That Rowan says he has paid all the claims against estate of Alex.

Reid, except those in favor of Bowles and wife and Kirkpatrick and wife,

which remain unpaid.

The bill charges that Bowles and wife are entitled to the payment of
the amount due them upon said decree out of estate inventoried by said
Rowan before the commencement of the suit in which said decree was
8. entered, and that Kirkpatrick and wife are entitled to be paid out of estate

not so inventoried, and not accounted for by Rowan, administrator, and that
an equitable lien exists upon said estate for the payment of said claims.

8. That Rowan has failed to pay the decree, or to sell the realty to pay it.
That Rowan has allowed a part of said realty to be sold for taxes.
That there is not a sufficiency of the personal estate of Alex. Reid to

pay all the debts.

1k The Bill prays that the heirs of Alex. Reid be decrced to pay said

deeree, and, if they do not, that said realty be sold for that purpose.

17-24-35  The answers of the infant defendants, by their guardian, ad litem,

were filed.

46-51. Also, the answer of Rowan, and the answer of Kirkpatrick and wife,

53-4. and the issue being joined, the cause was heard upon the following evidence :
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80.

81.

82.

83.

Firer—The decree which was rendered in the suit for an account, on
2nd November, 1853.

That decree direets Rowan, as administrator of Alex. Reid, out of assets
of said estate, (if any there were), which might have been discovered since
the commencement of that suit, (which was on 3d March, 1844—see page
of record, 80), or which might thereafter be discovered, to pay to Kirkpat-
rick and wife the sum of $651 5, which was found to be due them from
the estate of Alex. Reid: and that out of any of said estate, then in his
hands, or which might thereafter come to his hands, he should pay to Bowles
and wife the sum of $3963 3}, and costs of suit.

Said decree found that said Eliza J. Kirkpatrick, who was the widow of
James Reid, was sole and unmarried at the time of granting letters of
administration upon the estate of Alex. Reid, and that more than two years
elapsed from the granting of said letters until the presentation of her claim
against said estate, and that her claim was forever barred, except as against
assets discovered (or to be discovered) after the commencement of that suit.

The decree found the sums, as above directed to be paid, due to said
Eliza Jane Kirkpatrick and Rebecca Bowles, from the estate of Alex. Reid,
for moneys, &e., which had come to his hands as administrator of James
Reid, of whose estate said Eliza J. and Rebecea were distributees.

Rowan filed three answers to original bill for an account, as follows:

ANSWER OF ROWAN OF 29TH 0CTOBER, 1844.

On 29th October, 1844, Rowan answered the original bill for an account,
as follows: That he knew nothing of the condition of James Reid’s estate
further than appeared from the files and books of the Probate office of
Gallatin County, and the books and papers of Alex. Reid—that he found
that Alex. Reid returned an inventory of debts, notes and accounts due
estate of James Reid, as follows :

Good $73 3t; Doubtful §2,072 3ik; Desperate $2,517 ; and that he
collected and made returns to said office, at three different settlements, all
of the good debts, say $73 [, and $1,372 §§§ of the doubtful debts, leaving
uncollected on 7th October, 1833, the date of the last settlement, of the
doubtful debts 1,199 f, and all of the desperate.

That Alex. Reid appeared to be further chargeable with the amount of
the sale bill of James Reid’s Estate, $917 13-

Making total of everything, collected by Alex. Reid, of James Reid’s
estate :—$2,363 3.

That respondent, since he became administrator of Alex. Reid, has
returned to Probate office other collections made by Alex. Reid, as adminis-
trator of James Reid, taken from a small square book of Alex. Reid’s,
amounting to $205 [, and taken a credit for vouchers filed to the amount
of $97 3 —thus leaving a further sum of $108 [, to be added to the said
sum of $2,363 ¥ —making $2,472 34, for which Alex. Reid would appear
to be chargeable as administrator of James Reid.

Against this aggregate sum Rovan claims a credit for Alex. Reid
of $ , paid out in course of administration, and allowed by Probate
Court—and for the further sum of $70 1}, paid to Alex. Reid as guardian
for Rebecea Reid. Besides $70 1%, there also came to hands of Alex.
Reid, as such guardian, $313 i, being said Rebecca’s share of rents of
town lot of which James Reid died seized.




84. .

86.

87.

88.

89.

Thus making $383 §i, which came to the hands of A]ex Reid as such
guardian, upon which sum Rowan claims a credit of $32 [ paid out by
said guardian, leaving $350 {3 balance in the hands of Alex. Reid, as
guardian, at the time of his death.

That $156 [, being one third of all the rents collected, was paid over
to said Eiiza J. Kirkpatick, as widow of James Reid.

Rowan says that none of the estate of Jumes Reid ever came to his
hands, but that he paid over to said Eliza J. and the guardian of said
Rebecea, $90 35 out of assets of estate of Alex. Reid—to wit, to said Fiiza
J. §65 [, and to Alex. Kirkpatrick, gnardian, §25.

ANSWER OF ROWAN oF OtH Avcust, 1850.

On the 6th August, 1850, Rowan, administrator of James Reid, filed
a further answer to said original bill for an account, as follows:

That he knew nothing of the condition of James Reid’s estate further
than appeared from the files and books of the Probate office, and the books
and papers of James Reid, and the books and papers of Alex. Reid.

That he finds that Alex. Reid returned an inventory of debts, notes
and accounts, due James Reid’s estate as follows:

Good $73 §it; Doubtful §2,572 %t; Desperate $2,517 fii; and that
Alex. Reid returned a sale bill of personalty of James Reid for $917 [§.
Also, that Rowan found among papers of Alex. Reid. evidence of notes due
to John Reid and James Reid, under the firm of John Reid & Son, having
come to hands of Alex. Reid as administrator of Jumes Reid, amounting

to 217, one half of which were due to James Reid.  Also, Alex. Reid
returned an inventory of personalty of James Reid of §882 [f—and for
debts, not reported, and which appeared from books of James Reid to be
due, the sum of $158 . Making in all, with which Alex. Reid, as admin-
istrator of James Reid, was chargeable, including doubtful and desperate
debts, the sum of §7,231 3.

Rowan also found, among the papers of Alex. Reid, notes due to James
Reid, yet uncollected, for $701 .

Also, notes, due to John Reid & Son, uncollected, for $116 %  one

B WIS A i e L s $§ 5825
Also amount of uncollected accounts,...............ccovovneeveiereeennnn. 1825 99
Also vouchers filed, and for which Alex. Reid received a credit on

Probate books, for... ssser it saensiiveis my SORG 28
Also inventory of personalty, charmd above,.........ﬁ ..................... 882 73

Making, in all, of credits, to which estate of Alex. Reid is entitled, 5313 97
Leaving due the estate of Jas. Reid, from the estate of Alex. Reid, 1917 16
Rowan finds, from books and papers of Alex. Reid, that he received
as guardian of said Rebecca Reid, for rents and claims due, 383 62
Rowan also says that, of said debts, which were uncollected, he thinks
$146 ji, could have been collected; as to remainder, he cannot say. He,
Rowan, has not endeavored to collect them since they came to his hands,
because he could not prove them—and they were of ten years standing.—
And he had not endeavored to collcet the notes due Jas. Reid, as he did
not know, until recently, that he had them.
As to condition of Alex. Reid’s estate, Rowan says the amount of
sale bill is.. .3 678 272
Amount of debts collected dnd repmtcd to Probate ofﬁce ............ 466 41

S . .,.wvﬂ‘?""ﬂ
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90.

92.

93.

94.

Amount collected and not reported.............................. —_—
Debts due the estate—doubtful................................ 683 00
ki g T TR R LIS S 185 62
Desperate aC0UDLs................eueivennereersones oo oo 4442 47
DI o s B S B i oiomen s S B 357 25

Rowan says that, as to the application of the funds of estate of James
Reid, or the funds of said Rebecca, by said Alex. Reid, to his own use, he
knows nothing, except what Alex. Reid told him, during his last illness,
which was, that he, Alex. Reid, had used the money of said Rebecea, and
could not have got along without it, and also requested Rowan to borrow
money and mortgage real estate of said Alex. Reid to secure its re-payment
—and with the money, so borrowed, to pay said Rebecca—and that the
amount would be $1,800 before Rowan would be able to pay it.

ANSWER OF ROWAN ofF 13tH octoBer, 1851.

On 13th October, 1851, Rowan filed a further answer to the said original
bill for an account, in which he stated, as in his former answers, that he
knew nothing of the condition of James Reid’s estate farther than appeared
from the books of the Probate office, and the books and papers of James
and Alex. Reid.

That Alex. Reid returned an inventory of notes and accounts due

s o STAREES . o A N 1T 1 ORI Ao $5163 223
Also inventory of personalty................ccocoovovvvii 882 73
To which add, for excess of sale bill over appraisment bill,........... 34 97
Making total from Probate books, with which Alex. Reid, as ad-
ministrator of James Reid, is chargeable............................. 6080 923

Also, Rowan found, among papers of Alex. Reid, notes due John Reid
& Son, which appeared to be listed in a book of Alex. Reid—thinks they
were not inventoried by Alex. Reid, because John Reid, as surviving
partner, had the sole right to collect them.

Rowan also found, among papers of Alex. Reid, notes and accounts
due James Reid—uncollected—$2,766 .

Vouchers filed and allowed in Probate office $1,845 2 —which two last
named sums, with $87 72 paid out by said Alex. in course of administra-
tion, but not reported or allowed, as also commission not before allowed
$12 5, amount to $4,711 106, as credits to be taken from the aforesaid
debits of $6,080 %, leaves a balance against Alex. Reid, as administrator
of James Reid, of $1,269 ¥ —to which should be added the further sum
of $205 §, not reported, but which seemed to have been collected, making
total balance against Alex. Reid of $1,475 %, That the charges and
credits, set forth in his previous answer of August 6th, 1850, were based
upon estimates made by said Bowles, and Rowan believes they are not
correct. Rowan believes the said $87 7 was wholly omitted from his
answer of August Gth, 1850, and that answer also omitted $12 = due to
Alex. Reid for commissions.

Rowan says James Reid collected, shortly before his death, large sums
of money, which he believes came to the hands of said Eliza J .» widow of
James Reid.

He says that, since his answer of 6th August, 1850, he has been
informed and believes that some of the accounts returned by Alex. Reid,
as due James Reid, were collected by James Reid in his life time.




96.

97.
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123-4.
124-5.
126.
126-7.
127.
127-8.
128.
128-9.
129.
129.
130.
130.
131
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132-3.

He believes that Bowles intended to overreach him in his computations
on which said answer of August Gth, 1850, were based.

That, upon further examination of the books and papers of James and
Alex. Reid, since his answer of August Gth, 1850, he believes that the
sum of $1,917 )% in said answer, admitted to be due from estate of Alex.
Reid to estate of James Reid, is more than was actually due, as appears
from this answer.

Since the answer of 6th August, 1850, Rowan has learned some of
the items which he intended to make up the aggregate sum of $146 5,
which he, in said answer, admitted to have been collected, were collected by
James Reid in his life time.

Rowan finds, from books and papers, that Alex. Reid, as guardian of
Rebecea, received $383 2 and paid out thereof $32 [f—thus leaving said
Alexander, at the time of his death, indebted, as guardian to said Rebecea,
$350 92.

He states that $156 3, being one third of all the rents collected by
Alex. Reid, was paid to said Eliza J., widow of Jas. Reid. Rowaun, as ad-
ministrator of Alex. Reid, paid to said Eliza J. $18 [, also to her as natu-
ral guardian of said Rebecca $24—and to Alex. Kirkpatrick as guardian
$171 ;7 —and to said Rebecca herself $60—thus making $274 [, paid by
Rowan, on account of above amounts, supposed to be due from Alex. Reid
to estate of Jas. Reid—and has also paid the further sum of $22 for repair-
ing the house occupied by said Eliza J.

States that Alex. Reid died in October, 1841—administration was
granted the same year, and this bill, for an account, was filed 3d May, 1844
—and sets up the two years limitation.

The vouchers filed by Rowan, as administrator of Alex. Reid, showing
the payment of debts of said estate by him, show that they were all paid
before the 3d March, 1844, the time of the filing of the bill for an account,
with the following exceptions: .
Amount paid to Daniel Golden for use of hearse at funeral of Alex. Reid—

TR T T €T T T RSP SAUPRCAP S S $ 500
Amount paid to Rupert & Lindenberger—May 3rd, 1844,............ 38 06
Amount paid Eddy & Posey, attorneys fees for defending the suit

for an account, &e¢.—13th December, 1845,................ . 5000

Amount taxes paid on realty of Alex. Reid—15th December, 1840, 28 84
Amount taxes paid on realty of Alex. Reid—31st October, 1844, 12 60
Amount taxes paid on realty of Alex. Reid—22nd April, 1845, 7 50

Taxes for 1845, on realty of Alex. Reid,..........ccoooveiiniiiniinnns 15 12
Tuxen for . "40, on towa JolS,.......oocincsemnismmimsmsssarersrssiassens ssass 11 20
Taxes for ’45, on lands in White County,...........ccecuvvinninninnnns 750
T o RORE, 00 S0 BOBI ..o s cuinnniscarinninsssniassinssnbsnpmpbessminionnss 14 25
o % R TR RO ST 20 52
BRI BN oo isinsin bbb s DR s 924
Taxes for ’47, on Reid & Rowan’s land,...............cooooeevnveennennnn. 8 37
TR EER. & i AR s s R s 8 94
Taxes for ““ on Reid & Rowan's land,............ccooovemiinenierionsvonns 8 34
Taxeos for 1849, 00 town Joba,......cnviimvscmnnmmssomssnmmionsssssrisns 14 05
Taxes for ¢ on Reid & Rowan’s land,............ PYCIPIRP O - - |

Amount clerk’s fees paid to J. E. Hall, 19th October, 1800



133.
133.
134.
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263—-4.
269.

266.

262.

266.

267.
269.

90.

o g B Y NN, Ja LR R RO R S 1770
Taxes for 1851, on Reid & Rowan’s land,.................cccooevvvinenns 421
Amount clerk’s fees to Hall—3rd February, 1851,........................ 175

Making the entire sum, as shown by said vouchers, which Rowan paid
out, as administrator of Alex. Reid, after the filing of said bill for an account
—to wit: 38rd March, 1844—to be §291 sa—of which aggregate sum, §5
were for the hearse which attended the funeral of Alex. Reid; §5 ;5 for
fees paid to the clerk for costs arising in the course of administration; $50
paid to Eddy & Posey as attorneys for the administrator in defending the
interests of the estate; and $37 i, paid upon the account of Rupert &
Lindenberger, which seems, from the vouchers filed, to have been the only
claim of the fourth class paid after 3rd March, 1844.

The record does not show that any summons issued upon the bill for
an account, and Rowan’s first answer to that bill was not filed until 29th
October, 1844.

The decree of 2nd November, 1855, in the suit for a sale of the realty
of Alex. Reid’s estate to pay the decree of 2nd November, 1853, finds this
fact: that, in paying out the assets of the estate of Alex. Reid, Rowan,
the administrator, paid claims of the fourth class to the amount of §935 2\,
and that all of said claims were paid subsequent to the filing of the bill in
the suit for an account, and the service of process issued thereon, on which
the decree of 2nd November, 1853, was entered.

The decree further finds that Alex. Reid died seized of certain real estate

That there was then due Bowles and wife, on said decree of 2nd Novem-
ber, 1853, the sum of $4,563 5.

And due to Kirkpatrick and wife, the sum of $729 1.

And the court being of opinion that the real estate of Alex. Reid is
chargeable with the payment of all the just debts and claims against said
estate, remaining unpaid, after the personal estate is exhausted, and it being
unknown what amount the real estate would produce, when sold, reserved
the questions as to the liability of said Rowan to pay Bowles and wife, and
Kirkpatrick and wife, and the right of said parties to a decree for any part
of the amount due them, as aforesaid, as preferred creditors, whose claims
should have been paid as of the 3rd class, until the coming in of the report
of the sales of the realty.

The decree also found that there were no personal assets in the hands
of Rowan, as administrator of Alex. Reid.

The decree directs a sale of said realty to pay said decree of 2nd
November, 1853, and directs that the proceeds of such sale be applied:

Firsr, To the payment of taxes on the premises sold, and to the re-
demption thereof from sales for taxes.

Seconp, To the payment of the costs of this suit—and

Turp, To the payment of the amount due Bowles and wife, and
Kirkpatrick and wife; and, if the proceeds of the sale should not be suffi-
cient to pay the last named sums, then, the same to be divided between said
parties in proportion to the amounts decreed.

And the cause was continued for the further action of the court upon
the questions not decided, and for the report of the commissioner.

In the answer of Rowan, of 6th August, 1850, to the original bill
for an account, he states that Alex. Reid, during his last illness, told him
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that he would owe Rebecea Reid (now said Rebecea Bowles) the sum of
$1800, before he, Rowan, would be able to pay it out of the estate.

Alex. Reid died in October, 1841.

Taking the $1800 to be due to said Rebecea on 1st October, 1841, the
interest thereon, at 6 per cent. per annum, frem that time to the rendition
of the decree of 2nd November, 1853, twelve years and one month, would
amount to §1305—making amount of principal and interest, according to
that admission, due 2d November, 1853, to be $3105—and interest thereon,
from 2nd November, 1853, to sale of realty, 7Tth January, 1856, $403 65—

making, in all, according to such admission, due to said Rebecca, on Tth
January, 1856, $3508 65.

The report of the commissioner shows the gross pmceedq of the sales
of the realty to amount to $3633 92.  After deducting $469 02 otherwise
applied, leaves to be applied to the payment of the decree $3164 90. The
commissioner paid out of that amount to Bowles and wife $2797 47, and to
Kirkpatrick and wife $453 08, and the action of the commissioner was
approved by the court.

At the May Term, ’57, Bowles and wife entered a motion for a decree
against Rowan for the amount which he had paid out, as administrator of
Alex. Reid, upon fourth class claims, after he had knowledge of the third
class claim of Bowles and wife.

At the July term, following, that motion was overruled, upon the ground
that, as the decree of 2d Nov., 1855, was made by his predecessor, the proper
mode of obtaining a decree, upon the questions reserved in the former decree,
was by petition—and so the motion was disallowed, without prejudice.

At the July Term, 1857, Bowles and wife filed their petition, reciting
the said decree of 2nd November, 1855, and the commissioners report of
sales of realty, showing the nett proceeds of said sales to have been
$3,164 2 —that the amount due Bowles and wife, on the day of such sale,
was $4,559 B—and to Kirkpatrick and wife §738 [i—that, out of the
proceeds of said sale, there was paid to Bowles and wife $2,724 [5, and
to Kirkpatrick and wife $401 jj—that the balance due on said decree, on
Tth January, 1856, was $2,164 3, of which $1,834  was due to Bowles
and wife, and $297 [, to Knkpatrlck and wife. The petition asks that
Rowan be decreed to pay $935 2, which he had improperly paid on fourth
class claims—$804 4 of that sum to Bowles and wife, and the residue,
$130 7, to Kirkpatrick and wife, with interest from 7th January, 1856.

Subsequently, on the 31st October, 1857, the court entered a decree in
pursuance of said petition. It was thereby decreed that Rowan was liable
to pay to Bowles and wife, and Kirkpatrick and wife, their proportional
parts of the sum of $935 2, with six per cent interest, from 7th January,
1856—that amount having been improperly paid out by him, as adminis-
trator of Alex. Reid, on fourth class claims, with knowledge of the existence
of the third class claims of said parties; and the court ordered that Bowles
and wife recover of Rowan $889, their pro rata part of the said sum of
$935 2., including interest to date of this decree—and that Kirkpatrick
and wife recover of Rowan $144, their pro rata part of the same, including
interest to date of this decree—and that Rowan pay the costs of this
suit, aceruing since the entering of the motion, at the May Term, 1857.

N. L. FREEMAN, Attorney

3. EDWARDS, PRINTER, SHAWNEETOWN. & for plaintift in error.
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Srepney R. Roway, and Naxcy Axx Roway, his wife, Appellants,

vs.
Joux Reep, Jr., Joseen Bowres, and Repecca Bowres, his wife, ANDREW
McCattey, and Mary AxNy McCarien, his wife, and Josepuizg, Mary, and
Axprew J. McCarLey, Appellees.

IN THE SUPREME COURT, STATE OF ILLINOIS, FIRST
GRAND DIVISION, NOVEMBER TERM, A. D., 1857.

Page. Abstract of Appelants’ Case.

; The appellants filed their bill at the October Term, 1855, of the Galla-
tin Cireuit Court, against the appellees, alleging that John Reed, Sr., the
father of complainant, Nancy Ann, died seized of certain real estate,
deseribed in complainants’ bill, leaving Margaret Reed, his widow, and the
complainant, Naney Ann, and John Reed, Jr., children of the said John
2. Reed, Sr., and Alexander Reed, grandson, and Rebecca Bowles, the grand-
daughter of said John Reed, Sr., who is now the wife of Joseph Bowles,
his only heirs at law him surviving, to whom the said real estate descended,
subject to the dower of the said Margaret Reed, widow.

That said Alexander Reed afterwards died, leaving Mary Ann McCallen,

8. his mother, who is the wife of Andrew McCallen, and Mary, Josephine and

Andrew J. McCallen, the half-brother and half-sisters of said Alexander

Reed, heir and heiresses at law, to whom his interest in the lands of John

Reed, deceased, immediately descended, and vested, in the proportions

following, viz: To the complainants, in right of the said Nancy Ann, one

4. fourth—to the said Joseph Bowles and wife, in right of the said Rebecca,

one fourth—to the said John Reed, Jr., one fourth—to the said Andrew

and Mary Ann McCallen, one undivided tenth part, and to the said Mary,

Josephine and Andrew J. McCallen, one twentieth part of said premises,

each—the said Mary Ann, Josephine, Mary and Andrew J., being seized

of one undivided fourth of said premises, as heirs of said Alexander Reed
—the said Mary, Josephine and Andrew J. being infants.

(&2}

That a brick dwelling house was built by complainant, Stephen, upon
the homestead farm of the said John Reed, Sr., deceased, at the request of
the said Margaret Reed, widow, whose dower had never been set apart to
her, and who occupied the said homestead farm after the death of her
husband until the filing of this bill, and that the said brick house was
indispensable to the comfort of the said Margaret Reed, widow, the dwell-
ing house that was on the homestead of the deceased being in a dilapidated

6. condition, and unfit for her to live in.

That said Rowan also cleared 40 acres of ground on said farm, at an
expense of $200, and also had 200 rods of ditching done on said farm at a
cost of $60, and enhanced the value of the inheritance to the extent of
$1060, or more; and also made an improvement on the Nettle Bottom
farm part of the real estate, of which said Reed died seized, worth about
$50,~—said improvements being a double log cabin, and, at the time of
filing complainants’ bill, occupied by Andrew MeCallen, one of the defend-
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10.

11.

14-15.
16-17.
18.

19 to 23.

25.

27.
29.
34.

ants therein—all which said improvements were made with the approbation
and knowledge of the defendants, and were necessary and proper, and in-
dispensable to the enjoyment of the said estate—which said improvements
and expenditures complainants claim that the defendants should, in equity,
contribute towards liquidating, before partition be made, or that the portion
of the said real estate, on which said improvements were made, should be
set apart to complainants, without account for the enhanced value thereof,
but which equitable contribution the said defendants refused to make, and,
instead of so doing, have presented their petition, on the common law side
of the court, praying a legal partition of the said real estate, without any
regard to the equities of complainants therein.

The complainants prayed that a commission of partition be issued out
of chancery, to assign the dower of the said Margaret Reed, widow, in the
said lands, and to make an equitable partition thereof, among the complain-
ants and the other parties in interest, and that the complainant, Stephen, be
allowed what was right for his expenditures as aforesaid, or that there might
be allotted him and his said wife, for their share of said estate, that portion
of the lands, of the said Reed, deceased, on which said improvements were
made, and that the said Joseph and Rebecea Bowles, and Andrew and Mary
Ann McCallen, and Mary, Josephine and Andrew J. McCallen, might be
made defendants’ guardians Ap LiTEM, appointed for said infants, and that
an injunction issue, restraining said defendants from proceeding at law
with said suit for partition.

Which is the substance of the bill of complainants, which was sworn to
by complainant, Stephen R. Rowan, as required by law, and the defendants
called upon to answer the bill without oath.

At the same term of court, separate answers were filed by Joseph
Bowles and wife, and Andrew McCallen and wife—the answer of the said
MeCallen and wife being, in effect, on hehalf of the minors as well as himself
and wife, but no answer appears to have been filed, in form, for, or on behalf
of the minor children of said Andrew and wife.

The answer of Bowles and wife deny all the equities of complainants,
but admit that they have filed their petition for partition at law, and insist
upon it, as a defense to the relief sought for, that complainants enjoyed the
profits of the home farm, and occupied the brick house, which, they aver,
more than compensated complainants for any outlay by cemplainant, Stephen
—also deny that said improvements were made by their consent, &e., or
that they knew of said improvements, and also allege that the defendants,
Mary, Josephine and Andrew J. McCallen, were minors, and could not
consent.

The answers of McCallen and wife were to the same effect—to which
answers a general replication was filed.

The defendants gave complainants notice that they would present their
answers, denying the allegations in complainants’ bill, together with affida-
vits, and filed the affidavits of the following persons, viz:

Aarox R. Srour,

James Beastey, and

ALEXANDER KIRKPATRICK,



47.
48.

the complainants having, also, in support of their bill, filed the affidavits of
the following named persons, viz:

Hexey GinL,

H. I Tuomassox, and

Maircarer REED,
and, at the October Term, A. D., 1855, of the Circuit Court of Gallatin
County, the complainants moved for an injunction, as prayed for in their
bill, and, at a court, held on the 1st November, 18906, the said Circuit
(Court, after the cause being submitted on bill, answers, replication, and the
affidavits on file, on behalf of complainants and defendants, the court over-
ruled the motion and dismissed the bill at complainants’ cost.

Whereupon the complainants appealed to this court, which appeal was
allowed, by consent of parties, without giving bond, the cause to stand
for a hearing at the ensuing term of the Supreme Court, to be held in
November, 1856, at Mt. Vernon, the same as though thirty days had
intervened between the time of making said appeal and the sitting of said
Supreme Court.

The said affidavits, also, by agreement, were to be considered as
depositions.
Reversal of decree to operate as an injunction, according to prayer of bill.

Proceedings at law to be stayed until the further order of the
court therein.

And now the complainants seek to reverse the decree of the Circuit
Court of Gallatin County, for the following errors assigned upon the record:

1st, That the court erred in overruling complainants’ motion for an
injunction.
9nd, Because the court erred in dismissing complainants’ bill, at their
cost, and
3rd, Because the court erred in overruling said motion for an injunc-
tion, dismissing said bill, and in not granting the relief prayed for.
NELSON & JOHNSON, for
Appellants.

............................................

............................................



;
|
: i .
— 4
.V_i
MY "l f.l:'J:'
’ vhhepense
YETSOHY @ SOIriscsns 1
- LET20% & 1007200
(rRENeRus g pie YINE 3 BOP GUMOUE {Pe 1Sne) I‘:\’};n,’! oA
M JEGHRe fPo colny GLLE 78 «:L\-LL"_IEKCI. BT }J?:r,‘--u;' AR :‘T“‘;iﬁ.‘il.,--
Ciig i ] #
SH" POGHIEE [0 GONLE GLL6 1Y GrEmiFapd com wngE, Py g (pen.
lnnaoog
190 IPo¢ [ys comp eiieqg o oLsLLAP DR <.:zm});szguu;!;'-a Wogen (o1 9u |
< 3 |
= ; i = |
Cong of Qappr Connpd* joL (6 el criols SHON [U6 RGO
A Vo ok (v combjmoenge BGEK O 16L0IE6 [jie Of fpe Cloa

qebosirion
Jpe enqg o

pubicois. Goatg
IEOLAGIGY PEpIG
orcnrpar! yeop
PR PpuiLin® o
EfJoMeq’ ph o

% LHGT fpe mop

{P'e §inrc of YN \
¢ JIT Aswuon
o GuEamd pe
¢ of hswgm‘

ogeais ou ek NR papmyg of e).u.mmm;a mq qr;' \
hun.;. : G puu& gnpxmmq oy mr ENRIETY

FISOTIR, yrepn' e e 52 3%
I IE Qo dog f - E e
i 2% o - e T A - e

176 (opouro’ e q besome L

§e cnmiqu;mmpi 1 LT, vjw‘ m BW !’L fpo P‘ii W‘I ﬂ’“ W“?ﬁ QL




fes20-98]

Pages of
Record.

<

11.

17-24-35  The answers of the infant defendants, by th

46-51.
93—4.

STATE OF ILLINOTIS—IN THE SUPRI
GRAND DIVISION—OF NOVE)

Stepney R. Rowax, Plaintift in Error,
vSs.

Josepn Bowres and Resecca Bowres, his wife, :

ArexaxpEr Kirgpratrick and Euiza J. KIRKP

his wife, Defendants in Error.

This was a bill in chancery, filed in the Circuit Cot
on the 27th April, 1854, by Joseph Bowles, and wif
Rowan, Administrator of Alexander Reid, deceased, -
Mary Ann MeCallen, his wife, Josephine MeCall
Andrew J. McCallen, heirs of Alex. Reid deceased,*
and Eliza J. Kirkpatrick, his wife, stating, in substan
October term, 1853, of said court, in a suit in chancery,
between said Bowles and wife, and Kirkpatrick and wif pla}
against said Rowan, Administrator of Alex. Reid, deceased, and adr
trator DE BoN1s NoN of James Reld deceased, a decree was made in fa
Bowles and wife, for §3,963 i, and $61 [ costs, payable out of the es
of Alex. Reid, and in favor of Kirkpatrick and wife for $6561 [, pay
out of said estate, which had not been inventoried or accounted for be
the commencement of said suit, which sums were found to be due from
estate of Alex. Reid, on a settlement of his accounts, as admuustratox’
James Reid, deceased.

That Rowan claims the personal estate of Alex. Reid has been exh
in paying other debts, and that he has no assets to pay decree. P

That Rowan filed with the Court of Probate a list of lands df W
Alex. Reid died seized—deseribing the lands.

That the true time of filing said list is unknown to complainants.

The bill charges that Alex. Reid died seized of certain real
which is deseribed. > o ¢

That Rowan says he has paid all the claims against
Reid, except those in favor of Bowles and wife and
which remain unpaid. :

The bill charges that Bowles and wife are ent
the amount due them upon said decree out of es
Rowan before the commencement of the suit i 3
entered, and that Kirkpatrick and wife are entitl’esf_
not so inventoried, and not accounted for by Roy >
an equitable lien exists upon said estate for the

That Rowan has failed to pay the decree

That Rowan has allowed a part of said

That there is not a sufliciency of the pe
pay all the debts.

The Bill prays that the heirs of Alex. Re dv
decree, and, if they do not, that said realty be sold

b e

were filed.
Also, the answer of Rowan, and the answer of Kirkpatrick and
and the issue being joined, the cause was heard upon the following evidence:




I EFLIN]

72.

70.

71.
80.

81.

82.

83.

- uncollected on 7th October, 1833, the date of the

First—The decree which was rendered in t]
2nd November, 1853.

That decree directs Rowan, as administr.
~of said estate, (if any there were), which mig
the commencement of that suit, (which was :
of record, 80), or which might thereafter be diséor
rick and wife the sum of $651 %, which was found
the estate of Alex. Reid: and that out of any of
hands, or which might thereafter come to his h
and wife the sum of $3963 7\ and costs of suit,

Said decree found that said Eliza J. Kirkpatri k
James Reid, was sole and unmarried at the time
administration upon the estate of Alex. Reid, and thats
elapsed from the granting of said letters until the presen
against said estate, and that her claim was forever barred, except as «
assets discovered (or to be discovered) after the commencement of that

The decree found the sums, as above directed to be paid, due to
Eliza Jane Kirkpatrick and Rebecea Bowles, from the estate of Alex. )
for moneys, &e., which had come to his hands as administrator of Ji mes
Reid, of whose estate said Eliza J. and Rebecea were distributees. SR

Rowan filed three answers to original bill for an account, as follows

ANSWER OF ROWAN OF 29TH ocToBER, 1844.

On 29th October, 1844, Rowan answered the original bill for an account,

as follows: That he knew nothing of the condition of James Reid’s estﬁte
further than appeared from the files and books of the Probate»‘igﬁde’%ﬁ*
Gallatin County, and the books and papers of Alex. Reid—that he foun
that Alex. Reid returned an inventory of debts, notes and aeépﬁy%s dug
estate of James Reid, as follows : : ' =
Good 8§73 3i; Doubtful 2,572 373, Desperate §2,517 £,
collected and made returns to said office, at three differe :
of the good debts, say $73 ¥, and $1,372 &4 of the

doubtful debts $1,199 % and all of the desperate.
That Alex. Reid appeared to be further ch
the sale bill of James Reid’s Estate, $917 it =
Making total of everything, collected by Alex. ]
estate :—$2,363 9,
That respondent, since he became admini:
returned to Probate office other collections mad,
trator of James Reid, taken from a small s |
amounting to §205 7}, and taken a credit for v
of $97 Ji—thus leaving a further sum of
sam of $2,363 f—making $2,472 1 for whi
to be chargeable as administrator of James Rei 7
Against this aggregate sum Rovwan claims a
of § , paid out in course of administration, and :
Court—and for the further sum of $70 1o, paid to Alex. as
for Rebecca Reid.  Besides $70 12, there also came to hands 0!
Reid, as such guardian, $313 3, being said Rebecca’s share of 1
town lot of which James Reid died seized. : =




84.

86.

87.

88.

89.

89.

Thus making $383 {ii, which came to the han
guardian, upon which sum Rowan claims a
said guoardian, leaving $350 {3 balance in
guardian, at the time of his death.

That $156 3, being one third of all the
to said Bliza J. Kirkpatick, as widow of Ja

Rowan says that none of the estate
hands, but that he paid over to said Eliza J ‘anﬁ
Rebecea, $90 3 out of assets of estate of Alex.
J. §65 §, and to Alex. Kirkpatrick, guardian, §

ANSWER OF ROWAN.OF OTH AU

On the 6th August, 1850, Rowan, administ
a further answer to said original bill for an account

That he knew nothing of the condition of James I
than appeared from the files and books of the Probate o
and papers of James Reid, and the books and papers of Alex.

That he finds that Alex. Reid returned an inventory of debih;
and accounts, due James Reid’s ebtate, as follows: R

Good $73 {ii; Doubtful §2,572 $i}; Desperate $2,517 % and
Alex. Reid returned a sale bill of personalty of James Reid for §917 :
Also, that Rowan found among papers of Alex. Reid. evidence of notes due
to John Reid and Jumes Reid, under the firm of John Reid & Son, havmg“"
come to hands of Alex. Reid as administrator of James Reid, amounting
to $217, one half of which were due to James Reid. Also, Alex. Reld"* fg’
returned an inventory of personalty of James Reid of $882 [3—and far s
debts, not reported, and which appeared from books of Jumes Reid to%q
due, the sum of $158 [§. Making in all, with which Alex. Reid, as admin 2
istrator of James Reid, was chargeable, including doubtful and despe
debts, the sum of $7,231 3. :

Rowan also found, among the papers of Alex. Reid, notgs dwe y
Reid, yet uncollected, for $701 .

Also, notes, due to John Reid & Son, uncollecte
AL O WRD Wy i i i s el e
Also amount of uncollected accounts,.. - »
Also vouchers filed, and for which Alex Reld rec

Probate books, for... o
Also inventory of personalty, charged
Making, in all, of credits, to which esta f Alex,.
Leaving due the estate of Jas. Reid, from the estate
Rowan finds, from books and papers of Alex. Re

as guardian of said Rebecca Reid, for ren

Rowan also says that, of said debts, which
$146 [, could have been collected; as to
Rowan, has not endeavored to colleet them si
because he could not prove them—and they were of
And he had not endeavored to collect the notes d
not know, until recently, that he had them.

As to condition of Alex. Reid’s estate, Rowan sa
sale bill is.. it
Amount of debts collected and reported to Probdte oﬁice

............




90.

91.

92.

92.

93.

94.

Amount collected and not reported......., .........
Debts due the estate—doubtful..............
Accounts and notes...............................

Rowan says that, as to the application o ‘the funds of
Reid, or the funds of said Rebecea, by said Alex. Rei
knows nothing, except what Alex. Reid told him, du
which was, that he, Alex. Reid, had used the money
could not have got along without it, and also re
money and mortgage real estate of said Alex. Reid
—and with the money, so borrowed, to pay said Rel
amount would be $1,800 before Rowan would be able

ANSWER OF ROWAN OF 13TH 0CTOBER, 1

On 13th October, 1851, Rowan filed a further answer to the
bill for an account, in which he stated, as in his former amv?ers
knew nothing of the condition of James Reid’s estate farther: tha,n appe
from the books of the Probate office, and the books and papers oF"Jam
and Alex. Reid. L

That Alex. Reid returned an inventory of notes and accounts due 5

James Reid of.... PR
Also inventory of personalty ....................................................... 882789
To which add, for excess of sale bill over appraisment bill,.......... 34 97
Making total from Probate books, with which Alex. Reid, as ad- =
ministrator of James Reid, is chargeable............................ 6080 923

Also, Rowan found, among papers of Alex. Reid, notes due John Reid
& Son, which appeared to be listed in a book of Alex. Reid—thinks they
were not inventoried by Alex. Reid, because John Reid, as survivin
partner, had the sole right to collect them.

Rowan also found, among papers of Alex. Reid, notes and
due James Reid—uncollected—$2,766 3.

Vouchers filed and allowed in Probate office $1, 845
named sums, with $87 Ji¥ paid out by said Alex m CO
tion, but not reported or allowed as also commis
$12 ¥, amount to $4 711 1%, as credits to be
debits of $6,080 922 leaves a balance agamst A
of James Retd of $1,269 i—to whi ould be added
of $205 %, not reported, but which seemed to hava m , making
total balance against Alex. Reid of $1,475 3. 1 harges and
credits, set forth in his previous answer of August
upon estimates made by said Bowles, and
correct. Rowan believes the said $87 i}
answer of August 6th, 1850, and that answer
Alex. Reid for commissions. -

Rowan says James Reid collected, shortly before
of money, which he believes came to the hands of saic
James Reid. v

He says that, since his answer of 6th August, 1850,
informed and believes that some of the accounts returned by Alex. Reid,
as due James Reid, were collected by James Reid in his life time. "




i,

96.

91.

102-134.

122.

122-3.
123.

123-4.
124-5.
126.
126-7.
187
127-8.
128.
128-9.
129.
129.
130.
130.
131

€¢

132-3.

He believes that Bowles intended to overreach him i
on which said answer of August 6th, 1850, gﬁere“

That, upon further examination of the bo
Alex. Reid, since his answer of August Gth,
sum of $1,917 1% in said answer, admitted to & due from
Reid to estate of James Reid, is more than v was actual
from thls answer. :

the items which he intended to mdke up the a‘;
which he, in said answer, admitted to have been
James Reid in his life time.

Rowan finds, from books and papers, that Alex.
Rebecca, received $383 & and paid out thereof $32 |
Alexander, at the time of his death, indebted, as guard
$350 92. 4
He states that $156 3, being one third of all the rents\.mﬂ
Alex. Reid, was paid to said Eliza J., widow of Jas. Reid. Rowan,
ministrator of Alex. Reid, paid to said Eliza J. $18 3, also to her a
ral guardian of said Rebecca $24—and to Alex. Kirkpatrick as oua
8171 7 —and to said Rebecca herself $60—thus making $274 {§, paid by
Rowan, on account of above amounts, supposed to be due from Alex. Reid
to estate of Jas. Reid—and has also paid the further sum of $22 for repair- ‘5&
ing the house occupied by said Eliza J. = S

States that Alex. Reid died in October, 1841—administration was o
granted the same year, and this bill, for an account, was filed 3d May, 1844 v
—and sets up the two years limitation.

The vouchers filed by Rowan, as administrator of Alex. 1§e1d showing
the payment of debts of said estate by him, show that they were all paid
before the 3d March, 1844, the time of the filing of the bill for an ace
with the following exceptions: :
Amount paid to Daniel Golden for use of hearse at funelﬁ

1st November, 1845,..
Amount paid to Rupert & Lmdenberver——May Srd
Amount paid Bddy & Posey, attorneys fees for d

for an account, &e.—13th December, 1845
Amount taxes paid on realty of Alex. Reid—1 e
Amount taxes paid on realty of Ale(}eld-é; st O
Amount taxes paid on realty of Alex. Reid—22
Taxes for 1845, on realty of Alex. Reid,...........
Taxes for ~ ’45, on town lots,....
Taxes for 45, on lands in Whlte County,
Taxes for 1846, on town lots,....................
Taxes for ’46, on lands,.........................
Taxes for 1847,
Taxes for ’47, on Reid & Rowan’s land
Taxes for 1848, ..

Taxes for ¢ on Reld & Rowan 8 land
Taxes for 1849, on town lots,.............cococoovenrerveccrureenees ik ot
Taxes for ¢¢  on Reid & Rowan’s land,..
Amount clerk’s fees paid to J. E. Hall, 19th October 1800

...............

...........




»
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133. ARSI EBGD,.... ... B dy ey oiess yase
133. Taxes for 1851, on Reid & Rowan’s land,.
134. Amount clerk’s fees to Hall—3rd Februar,
Making the entire sum, as shown by said -

out, as administrator of Alex. Reid, after the filir

—to wit: 3rd March, 1844—to be §291 ji—of which

were for the hearse which attended the m?;eral -@ﬁﬁaﬁ_

rlnterests of the estate, and §37 & paid upo[

Lindenberger, which seems, from the vouchers
claim of the fourth class paid after 3rd March, 1844
The record does not show that any summons issu
85. an account, and Rowan’s first answer to that bill was
October, 1844.
The decree of 2nd November, 1855, in the suit for a sa
263. of Alex. Reid’s estate to pay the decree of 2nd November, 18
fact: that, in paying out the assets of the estate of Alex.
the administrator, paid claims of the fourth class to the amount o )
and that all of said claims were paid subsequent to the filing of the bill in :
the suit for an account, and the service of process issued thercon, on wﬁ&h
the decree of 2nd November, 1853, was entered.
263-4. The decree further finds that Alex. Reid died seized of certain real e
265. That there was then due Bowles and wife, on said decree of 2nd Novem-
ber, 1853, the sum of $4,563 .

And due to Kirkpatrick and vufe, the sum of $729 Jij.

And the court being of opinion that the real estate of Alex. Reid Isf
chargeable with the payment of all the just debts and claims against said
estate, remaining unpaid, after the personal estate is exhausted, and it
unknown what amount the real estate would produce, whg$ S
the questions as to the liability of said Rowan to pay

266. Kirkpatrick and wife, and the right of said parties to :
of the amount due them, as aforesaid, as preferred |
should have been paid as of the 3rd class, until th
of the sales of the realty. :

262. The decree also found that there were no ;
of Rowan, as administrator of Alex. R et

266,  + The decree directs a sale of

“ November, 1858, and directs that the procee

First, To the payment of taxes on the
demption thereof from sales for taxes.

Secoxp, To the payment of the costs of -

Turp, To the payment of the amoun
Kirkpatrick and wife; and, if the proceeds of
cient to pay the last named sums, then, the same

267. parties in proportion to the amounts decreed.

269. And the cause was continued for the further action of the
the questions not decided, and for the report of the commission

90. In the answer of Rowan, of 6th August, 1850, to the original
for an account, he states that Alex. Reid, during his last illness, tol

£ a0m1 03]
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that he would owe Rebecea Reid (now said Rebecca
$1800, before he, Rowan, would be able to i

140. Alex. Reid died in Oetober, 1841.

Taking the $1800 to be due to said R

interest thereon, at 6 per cent. per annum, f
of the decree of 2nd November, 1853, twélv
amount to $1305—making amount of prine
that admission, due 2d November, 1853, to be $31(
from 2nd November, 1853, to sale of realty, Tth
making, in all, according to such admission, du
January, 1856, $3508 65. »

278. The report of the commissioner shows the Zross
of the realty to amount to $3633 92. After deduct
applied, leaves to be applied to the payment of the d

280.  commissioner paid out of that amount to Bowles and wife §

281. Kirkpatrick and wife $453 08, and the action of the comm' S
approved by the court. i

283. At the May Term, ’57, Bowles and wife entered a motion fo

against Rowan for the amount which he had paid out, as admtmstrator‘@ﬁ G
Alex. Reid, upon fourth class claims, after he had knowledge of the thu'&
class claim of Bowles and wife.
282. At the July term, following, that motion was overruled, upon the ground
289. that, as the decree of 2d Nov., 1855, was made by his predecessor, the proper v‘-‘}-”-v
mode of obtaining a decree, upon the questions reserved in the former deereﬂb
was by petition—and so the motion was disallowed, without prejudice. b5
284. At the July Term, 1857, Bowles and wife filed their petition, reciting
the said decree of 2nd November, 1855, and the commissioners report of
287. sales of realty, showing the nett proceeds of said sales to have been
$3,164 [i—that the amount due Bowles and wife, on the day of such Balq,
was $4, 559 sw—and to Kirkpatrick and wife $738 Jj2—that, ou
proceeds of said sale, there was paid to Bowles and w1fe ’f' 7
to Kirkpatrick and wife $401 [—that the balance due or
Tth January, 1856, was $2,164 i, of which $1,8.
and wife, and $297 5 to Kn‘kpatnck and wife. .
Rowan be decreed to pay $935 3, which he had i
clags clalms—$804 100 of that sum to Bow]gs
288. $130 J7, to Kirkpatrick and wife, with in ,
289. Subsquently, on the 31st October, 185
- 290. - pursuance of said petition. It was thexeb\ '
to pay to Bowles and wxfe, and Kn‘kpat
parts of the sum of $935 i, with six per
291. 1856—that amount having been improperly
trator of Alex. Reid, on fourth class claims, wi
of the third class claims of said parties; and th
and wife recover of Rowan $889, their pro rat:
$935 {0, including interest to date of this decre
and wife recover of Rowan $144, their pro rata part of t
interest to date of this decree—and that Rowan pay the costs o
suit, accruing since the entering of the motion, at the May Term, 185

N. L. FREEMAN, Attorney

1. W. EDWARDS, PRINTER, SHAWNEETOWN. : for plaintiff in error.
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Steprexy R. Rowax, and Naxcy Axy Roway, his wife, Appellants,

VS.
JonN Reep, Jr., Josepn Bowres, and Resecca Bowiks, his wife, ANDREW
McCarren, and Mary ANy McCarien, his wife, and JosepHINE, MARY, and
Axprew J. McCauies, Appellees.

IN THE SUPREME COURT, STATE OF ILLINOIS, FIRST
GRAND DIVISION, NOVEMBER TERM, A. D, 1857.

Abstract of Appeliants’ Case.

The appellants filed their bill at the October Terin, 1855, of the Galla-
tin Circuit Court, against the appellees, alleging that John Reed, Sr., the
father of complainant, Nancy Ann, died seized of certain real estate,
described in complainants’ bill, leaving Margaret Reed, his widow, and the
complainant, Nancy Ann, and John Reed, Jr., children of the said John
Reed, Sr., and Alexander Reed, grandson, and Rebecea Bowles, the grand-
daughter of said John Reed, Sr., who is now the wife of Joseph Bowles,
his only heirs at law him surviving, to whom the said real estate descended,
subject to the dower of the said Margaret Reed, widow.

That said Alexander Reed afterwards died, leaving Mary Ann McCallen,
his mother, who is the wife of Andrew MecCallen, and Mary, Josephine and
Andrew J. McCallen, the half-brother and half-sisters of said Alexander
Reed, heir and heiresses at law, to whom his interest in the lands of John
Reed, deceased, immediately descended, and vested, in the proportions
following, viz: To the complainants, in right of the said Nancy Ann, one
fourth—to the said Joseph Bowles and wife, in right of the said Rebecca,
one fourth—to the said John Reed, Jr., one fourth—to the said Andrew
and Mary Ann McCallen, one undivided tenth part, and to the said Mary,
Josephine and Andrew J. McCallen, one twentieth part of said premises,
each—the said Mary Ann, Josephine, Mary and Andrew J., being seized
of one undivided fourth of said premises, as heirs of said Alexander Reed
—the said Mary, Josephine and Andrew J. being infants.

That a brick dwelling house was built by complainant, Stephen, upon
the homestead farm of the said John Reed, Sr, deceased, at the request of
the said Margaret Reed, widow, whose dower had never been set apart to
her, and who occupied the said homestead farm after the death of her-
husband until the filing of this bill, and that the said brick house was
indispensable to the comfort of the said Margaret Reed, widow, the dwell-
ing house that was on the homestead of the deceased being in a dilapidated
condition, and unfit for her to live in.

That said Rowan also cleared 40 acres of ground on said farm, at an
expense of $200,and also had 200 rods of ditching done on said farm at a
cost of $60, and enhanced the value of the inheritance to the extent of
$1060, or more; and also made an improvement on the Nettle Bottom
farm part of the real estate, of which said Reed died seized, worth about
$50,—said improvements being a double log cabin, and, at the time of
filing complainants’ bill, occupied by Andrew McCallen, one of the defend-
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10.

11.

14-15.
16-17.
18.

19 to 23.

25.

27.
29.
34.

ants therein—all which said improvements were made with the approbation
and knowledge of the defendants, and were necessary and proper, and in-
dispensable to the enjoyment of the said estate—which said improvements
and expenditures complainants claim that the defendants should, in equity,
contribute towards liquidating, before partition be made, or that the portion
of the said real estate, on which said improvements were made, should be
set apart to complainants, without account for the enhanced value thereof,
but which equitable contribution the said defendants refused to make, and,
instead of so doing, have presented their petition, on the common law side
of the court, praying a legal partition of the said real estate, without any
regard to the equities of complainants therein.

The complainants prayed that a commission of partition be issued out
of chancery, to assign the dower of the said Margaret Reed, widow, in the
said lands, and to make an equitable partition thereof, among the complain-
ants and the other parties in interest, and that the complainant, Stephen, be
allowed what was right for his expenditures as aforesaid, or that there might
be allotted him and his said wife, for their share of said estate, that portion
of the lands, of the said Reed, deceased, on which said improvements were
made, and that the said Joseph and Rebecca Bowles, and Andrew and Mary
Ann McCallen, and Mary, Josephine and Andrew J. McCallen, might be
made defendants’ guardians ap LitEM, appointed for said infants, and that
an injunction issue, restraining said defendants from proceeding at law
with said suit for partition.

Which is the substance of the bill of complainants, which was sworn to
by complainant, Stephen R. Rowan, as required by law, and the defendants
called upon to answer the bill without oath.

At the same term of court, separate answers were filed by Joseph
Bowles and wife, and Andrew MecCallen and wife—the answer of the said
McCallen and wife being, in effect, on behalf of the minors as well as himself
and wife, but no answer appears to have been filed, in form, for, or on behalf
of the minor children of said Andrew and wife.

The answer of Bowles and wife deny all the equities of complainants,
but admit that they have filed their petition for partition at law, and insist
upon it, as a defense to the relief sought for, that complainants enjoyed the
profits of the home farm, and occupied the brick house, which, they aver,
more than compensated complainants for any outlay by ccmplainant, Stephen
—also deny that said improvements were made by their consent, &ec., or
that they knew of said improvements, and also allege that the defendants,
Mary, Josephine and Andrew J. McCallen, were minors, and could not
consent.

The answers of McCallen and wife were to the same effect—to which
answers a general replication was filed.

The defendants gave complainants notice that they would present their
answers, denying the allegations in complainants’ bill, together with affida-
vits, and filed the affidavits of the following persons, viz:

Asron R. Srour,

James Beasiey, and

ALEXANDER KIRKPATRICK,
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the complainants having, also, in support of their bill, filed the affidavits of
the following named persons, viz:

Hesry Giwr,

H. H. Tuomasson, and

Marearer Rerp,
and, at the October Term, A. D., 1855, of the Circait Court of Gallatin
County, the complainants moved for an injunction, as prayed for in their
bill, and, at a court, held on the 1st November, 1856, the said Circuit
Court, after the cause being submitted on bill, answers, replication, and the
affidavits on file, on behalf of complainants and defendants, the court over-
ruled the motion and dismissed the bill at complainants’ cost.

Whereupon the complainants appealed to this court, which appeal was
allowed, by consent of parties, without giving bond, the cause to stand
for a hearing at the ensuing term of the Supreme Court, to be held in
November, 1856, at Mt. Vernon, the same as though thirty days had
intervened between the time of making said appeal and the sitting of said

Supreme Court.

The said affidavits, also, by agreement, were to be considered as
depositions.

Reversal of decree to operate as an injunction, according to prayer of bill.

Proceedings at law to be stayed until the further order of the
court therein.

And now the complainants seek to reverse the decree of the Circuit
Court of Gallatin County, for the following errors assigned upon the record :

Ist, That the court erred in overruling complainants’ motion for an
injunection.

2nd, Because the court erred in dismissing complainants’ bill, at their
cost, and

3rd, Because the court erred in overruling said motion for an injunc-
tion, dismissing said bill, and in not granting the relief prayed for.

NELSON & JOHNSON, for
Appellants.
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