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IN THE SUPREME COURT, THIRD GRAND DiI-
STATE OF ILLINOLS, S‘*'} visioN. APpriL TErM, A. D. 188,

SILAS BRIGGS, )
Appelinat,
Impleaded elil | ppellnat, l Al o Gor
GEORGE ADAMS,
Appellee.
RECORD, :
ABSTRACT' OF THE RECORD.

Page
1 Transeript from Luchtemeyer, J. P. Chauge of venue to Rexford, J. P.
9 Transcript from Rexford, J. P.  Joel Briggs, one of the Detendants,

“ dismissed from the prosecution,” and judgment for Defendant, thirty-five
8  dollars, ($38.)

AFFIDAVIT FILED BY JOEL BRIGGS.

GEO. ADAMS, }
S.

vs.

SILAS BRIGGS, J. BRIGGS, Joel Briggs being duly sworn

deposes and says, that he is one of the Defendants in the above entitled suit,

as such Defendant, he is not liable in said cause ot action, as he was not the

owner, or had any interest in the property exchanged with the said Plaintiff,

to wit: a gray mare, atthe time of the said exchange.
Sworn and subscribed before me (

this 8th day of October, 1861.
H. S. Rexrory, J. P.

JUEL BRIGGS:
4 Aflidavit of Merits. Appeal Bond.

6 Circuit Court Summons.

7 Order dismissing appeal.

8 Entry of appearance of attorney for Plaintiff. Motion to reinstate cause.
9 Order of dismissal set aside, and judgiient vacatéd.’

10 Return to Circuit Court Summons.

11 Motion by defendant Silus, to dis.niss suit for want of juﬁsdiction over

subject matter of suit.

Motion by defendant Silas, to dismiss suit, because defendant, Joel, was
improperly discharged before triul of the cause before the Justice.

12 Order overruling first motion to disu:iss ; exception by Silas.

13 Trial by jury. Verdict for plaintift of $50.

16 Motion for new trial and reasons—verdict contrary to law, evidence and
instructions.
17 Motion argned, submitted and overruled. Exception allowed defendant
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Silas, and twenty days given to file Bill of Exceptions. Judgment on the
verdict against defendant impleaded ete. The final judgment entiy is in these
words : _ -

George Adums v. Silas Briggs, impleaded with Joel Briggs.  After reciting
trial.

“"Thercfore, it is considercd by the Court that said plaintift' do have and re-
cover of the said defendant, impleaded as aforesaid, bis damages of Fifty Dol-
lars, in form aforesaid, by the jury aforesaid assessed, together with his
costs and charges by him, about his suit in this bebalf expended, and have
execution therefor.”

Appeal prayed by defendant to Supremne Court, which is granted npon
condition of Liling Bond, within twenty days, in §250, with A. H. Dolton as

surcties.
Appeal Bond to Supreme Court.
KEvViIDENCE.

RobNEY N. Dav. ** Know all the parties, know Joel Briggs. I was pre-
sent at and beard a trade of horses between plaintift’ and detendant.  Zhey
were_talking about the trade when [ went wp. . Adams was afraid of the mare
she was 50 poor.  Asked it she was sound and well.  Silas said she was
sotund and all right so far as he knew, that all that was the matter with her,
she had been suckling a colt all summer, that the colt tad just before been
taken off; and she was put right ou to a threshing machine, and worked
down very poor. They talked about a threshing bill which Mr. Adams
owed the Briggs.  They traded, Adams to pay 35.00 to boot. Horses were
exchanged.  One of the Briggs was in the wagon, 1 think Silas.  When they
talked ar out the mare they used the words * we,” “our,’ and ‘us’ Isupposed
from the way they talked that the Briggs owned the mare, and that plaintift
traded with both of them. They talked about the threshing bill us ‘our
bill," and talked about the mare the sume way. Both seemed to act and
take an interest in the trade.  There was nothing said while I was.there, that
but one of the Briggs owned the mare. It was last of August or first of Sep-
tember.  The mare was very poor. 1 observe | nothing else wrong about
ber; I looked at herclosely. They said they wanted to trade because the
mare was too poor to work on the thrashing machme.  About lifteen min-
ates after the trade was made, I hitched the mare up with another horse to
drag my gavden. It was light dragging. I drove her round the garden
once or su.  She seemed to be willing and free enough to go if she could, but
she did not seem able to pull, and could not draw. Took her out and put
her in the barn. Did not think she was fit to work, told Adams so. After
that, she was kept in the barn and out in the pastmie.  Was not worked.
Died three or four weeks alter. Had she been well and sound would bave
been worth $75 or $80.

They were talking about trading when 1 got where they were. Presume there
was conversabion which | did not hear. I had known the mare one or two
weeks, perhaps @ month. I think it was Silas that said she had sucked the
colt  Adams was to pay $5.00 to boot. I advised Adams to make the trade.
Told him I thought it a gooil trade if he could make it by payiig $5.00.
The Briggs and Adams were talking about the boot money when I came up.
Do not know which Briggs aske | the boot.  Z%ink now it was to be $2.50.
A sure it was something  Saw the mare almost every day after the trade.
I stated ut the trial before the J. P. that the horse wus not expressly warrant-
ed.  There was no express warranty. One of them I think said he would not
warrant her. I was attorney for Adams at the trial before the Justice.”

Horace Brites. “Know Silus and Joel Biiggs. They are my sons.
Knew the mare in question for two years belore this trade. She had beer.
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kept at my place; she had a colt in 1860. Suckled it that summer. She
had no colt in 1861—was worked on the farm in the spring of 1861. Was
then turned out to the lot with some colts. She nearly held her own as to
flesh. Horse taken off grain and put on grass never hold his own. We
took her up in fore part of July. Fed her then as we did other horses.
Always feed our horses grain when we work them. Never gave her any
medicine. After she began to thrash she lost flesh. Worked side of a large
heavy Lorse and she was very free.

CRross EXAMINATION.

I sold the mare to Silas Briggs, from two to three weeks before this trade.
I know that Silas Briggs and Joel Briggs cach owuned three horses which
they worked on the mashine. This nare was one of the three that Silas

owned. She appeared ncalthy when 1 sold her. Had no reason to think
that she was diseased up to the t:me of the trade with Adams. After
we commenced to work her she rather shrank in flesh. She worked very
hard, and being light and frec, and taken up suddenly, she lost flesh.

JoEN G. KELLY. “Saw a dead grey mare in Adams' yard or garden
along the latter part of last September. Was the first time [ ever saw her.”

R. M. Day. *“Adams had no other grey mare than the one in question.

KEeLLy. “ My business is housejoiner. Know something about. diseases
of horses. Havc only a slight, not a professional knowledge. T assisted in
the dissection of this mare. The lungs wers a'l right. Heart scemed en-
larged. As fur as T can tell, the horse died of enlargement of the heart Do
not know whether the disease is of long or short continuance.”

Cross EXAMINATION.

“ When we cat the horse open from half to three-fourths of a pail of fluid
came out. Heart was not buisted.  If the discase is of long duration horse
shows dumpishness. Did not open the horse any fuarther.”

MARTIN REXFORD. “Mr. Briggs thrashed for us last summer., Had the
mare traded to Mr. Adams. Think Mr. Adams got her from widdle of Aug,
to first of Sept. Saw her work when thrashing—she worked well. Heard
Adumssay ‘he thought he had made a good trade if he could get her up
in order—she was rather poor’ He was then riding the mare. This was
about a week after the trade. Thought the mare lopked well enough. She
was poor.’

Hexry WabpeLLs. “Heard Adams talking about the mare in question.
He said ‘he would be all right when he got a cout of flesh on her, he would
not like to trade back now.” This was after I heard he had traded—was ast
of August.

JosepH HUNT. “Saw the mare in question Saturday before the trade.
Went in company with the Briggs part of the way from Chicago to Blue

" Island. The marc went well enough.  Always help Mr. Briggs doctor his

horses when they are sick. Never knew of this mare being sick. He
always sent for me. Saw the mare work drawing stone three or four weeks
before the trade—she worked well. They drew load of corn to Chicago for
me about the saie time. Should nave been likely to have know if she had
been sick.”

Cross EXAMINATION.

* Think they had no load unless it was a rack when going from Chicago
to Blue Island. The mare worked Jjost as well as the horse she was with
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when they drew the corn for me. Think she was not in quite as good flesh
when I'saw her the Saturday before the trade as when they drew the stones.”

Direcr ExXaMiNaTiON RESUMED,

¢ The change of condition was no more than I would naturally expect
in a horse taken up from grass and put on to grain, with hard work.

Joen Brices.  (Objected to by Plaintiff, objection overruled and excep-
tion allowed.)

‘ I was present at the trade of this mare. Conversation between my brother
and Adams, commenced in a store at Blue Island. My brother said to
Adams, *you have suid so much about trading horses, now make me an
offer.”  Adamns owed the thrashing bill to us both. Silas asked $5.00 to
boot.  We drove to Adum’s place. The talking was done by Adams and
Silas.  Mr. Day came with Adams' horse. | hurried them up and said ‘lets
go on it you ain’t going to trade.” 7 got dnto the wagon. Adams offered to
trade even.  As we were going to drive off, he offered to split the difference.
Silas said he would trade— we had travelled nine miles that day. Thetrade
was made the 21st day of August. 1 had no interest in the mare. My brother
told Adams that he would not warrant the mare, that he never did warrant a
horse. 1 told Mr.  Adams about a week before that ‘il he wanted to trade
for the mare he must talk with Silas, that the mare belonged to Silas, not to
me.”  The mare never mamfested any discase. '

CROSS KXAMINATION.

“I told Mr. Adan s that the mare had had colts, in answer to his question
‘ whether the mare would breed.” Silas said the mare was sound so far as he

knew.

PLAINTIFF'S INSTRUCTIONS.

Ist.  That if Silas Brigs and Joel Briggs traded the mare as joint owners
they are estopped from setting up « different title.

Zud.  That it Silas Briggs and Joel Briugs warranted the mare sound and
all right, and the mare was sick and diseased then, from which she died,
plaintift' is eutitled to recover her value, taking her to be as warranted.

rd.  Particular words not necessary to prove warranty. Eunough if de-
Jendants, by words and representations, induced plaintift to trade for the
mare as sound and healthy, and she was at the time diseased, and it is no
defense that the warranty was fraudulently made.

4th. If Silas and Joel Briggs made the contract of sale to plaintiff' in
their own right, and warrantcd the horse as sound, plaintiff is entitled to
recover on that contract against the defendant here defending the suit on the
merits, and in such case evidence of the witness Briggs should be disregarded
on ground of interest.

DEFENDANT'S INSTRUCTIONS.

Ist. Plaintiff must show that defendant represented the mare as sound
with an intention to warrant her such, and induce plaintiff' to trade; that he
was induced thereby to make the trade—that the mare was so diseased as to
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injure her immediate or future use—that she died afterwards of such disease.

2nd. Bare affirmation not intended as a warranty will not make the ven-
dor liable. Language used as mere expression of opinion or belief is not
a warranty unless intended as such. -

3rd. Express warranty must be proved by words spoked with intention
80 to warrant.

4th. Joint liabilities of both Silas and Joel Briggs upon the contract
m st be proved.

Verdict.
Motion for new trial, vide page of abstract.
ASSIGNMENT OF ERRORS.

1st. Refusal to dismiss for want of jurisdiction of Justice of the Peace of
the subject ratter of the suit.

2nd. Dismissing the action against one of the two defendants, and pro-
ceeding to final judgment against the other.

3rd. Refusal of said Circuit Court to dismiss said cause for irregular dis-
charge of one of the defendants by the Justice of the Peace.

4th. Proceeding to trial and judgment against one of two joint defend-
ants ex contractu. :

5th. Verdict against evidence.
6th. Verdict contrary to the instructions of the Court.
Tth. Verdict contrary to the law of the land.

8th. Other errors.
CLAFLIN & FAY,

Attorneys for Appellant.
CHARLES C. BONNEY, of Counsel.
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_ | In SupREME CoURT—THIRD GRAND
STATE OF ILLINOIS, &. { DivisioN—APRIL TERM, A. D. 1868.

SinAs BRIGGS, IMPLEADED, etc.
Appellant,
. Appeal from Cook.
GEORGH ADAMS,
Appellee.

BRIEF OF CLAVFLIN & FAY FOR APPELLANT. -

‘Apans sued Silas and Joel Briggs before a J. P. for breach of warranty
of a horse. This is one of the usual horse trade cases.

Frrst.—The defendant Joel filed an affidavit that he was “not liable in
said cause of action, as he was not the owner, or had any interest in the
property exchanged with the said plaintiff, to wit, a gray mare,” ete., and
therefore the Justice “ dismissed from the prosecution” the aforesaid Joel, and
proceeded to trial against the other defendant.

SEcoND.—When the cause came before the Circuit Court, said Silas moved
that the little privilege of going out of court without day, etc., be extended
to him. The court overruled this motion to dismiss the action for that
irregularity ; butsaid Joel was treated throughout the proceedings as being
out of the case, and no action was taken to bring him before the court.

TaIRD.—The case was tried in the Circuit Court, and verdict found, and
final judgment rendered against Silas Briggs only, “impleaded, ete.” Now
Joel Briggs was either out of the case or init. If out of it the judgment
should be reversed, for the error of “dismissing him from the prosecution”—
if in it, the judgment should be reversed, because it is against one of two
joint defendants.

FourTE.—The evidence shows that there was in fact no warranty. The
substance of the testimony is fully and accurately given in the printed ab-
stract, aud sustains the assignment of errors, that the verdict is against the
evidence.

Frrra.—The third instruction for plaintiff, confounds an action on the case
for deceit, of which a justice of the peace has no jurisdiction with a simple
warranty, on which assumpsit will lie, and so was calculated to mislead the
jury: and if by any possibility the evidence could be regarded as making
out a case against the defendants, it must also be held to show that the jus-
tice has no jurisdiction of the subject matter of the suit.

A UTHORITIES.

Tn assumpsit party must recover against all or none. TFuller v. Robb. 28
T11. 246.

Nature and character of warranty. 2 Chitty Pl. p. 279, notes and cases
cited. Ender v. Scott, 11 T1I. 85. 1 Parsons on Contracts, 460.

The verdict is against evidence, ete. Baker v. Pritchett, 16 1. 66.

C. C. BONNEY, of Couusel.
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