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SUPREME COURT,
First Grand Division.

State of Flinois, }qs

The People of the Sy Illi ois,
To the Clerk: of the Cireuit Court for the County ofZzz7 zee /z—rfu Greeting :
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IN THE SUPREME COURT,

e e

First Grand Division,---State of Illinois.

S E———— O

NOVEMBER TERM, A. D., 1865.

T o

ANDREW J. LANEY, Plaintiff in Error,)

vs. % Error from Washington Co.
i

|
RUDOLPI JASPER, Def't in Error. J

DEFENDANT'S BRIEF.

The ack, charged in comp!’ts bill to have been done by def’t on compl’ts
land was not done on compl'ts land, but whatever was done by def’t was
Jdone on his own land and on land belonging to the United States, to Reuben
Lively and long before the compl’t owned the same, and with the express
consent of Reuben Lively, the then owner of a part of the land, asshown by
the evidence. The act of def’ts, if anything, was a tort to the then owners
and not transferable to the subsequent purchaser, the present compl't.

The injury must be irreparable, not susceptible of computation in dama-
ges a5 law, or an injunction will not lie, in this case damages are fixed by
the evidence at $200 by several witnesses. Adams Equity, page 210, note
1st, and authorities there cited.

For a private nuisance the remedy is by action atlaw. Adams Equity
page 211, note 1st. 2 Thlliard on Torts, page 92-93.

Until it ie discovered by action at law that the injury is continuing and
irreparable, and not susceptible of compensation. An injunction to abate a
private nuisance or injury will not lie. Adams Equity, page 211 and note
1st. Simpson vs. Justice, 8th Ired 29, 115.

The evidence in this case clearly shows that compl’t has not been injured
by def’t from the weight of testimony as it is believed, and therefore the
decision should be affirmed in the absence of evidence to show that def’s
by his aets of digging or ploughing ditches since compl't became the owner
ipjured his soil ; but the weight of testimony is that it was a great benefitto
complt’s land.

The material allegations in compls’s bill are nolsustained by the proofs
in any substantial point. There is noWrwater course. 24 Story, Eq. 238,
secs. 925-927. LECOMPTE & STOKER,

Ait'ys for Def't in Error.
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IN THE SUPREME COURT,

First Grand Division.---State of Iilinois.

e

NOVEMBER TERM, A. D., 1869.

ANDREYW J. LANEY, PUff in Error,)

8. - Error to Washington.

|
|1
LUDOLPH JASPER, Def't in Error. |

ADDITION ABSTRACT BY DEF T.

Wm. Kingston testifies obstruction about one foot above bottom of nat
ural channel. Water wounld overflow complt's land in time of flood running
in natural channel. Channel not deep, and laud very level. Can't state
where natural channel leaves defi’s land, it scatters so, is hard to tell,

J. Lively : Water only runs in wet time. I3 not continual water
course. Was little drain on one 40 acres for 23 or 30 years. R. M. Laney
gays natural channel lost itself by spreading out on deft’s and complt’s lands.
Is now large ditch dug in the larger natural channel on deft’s land. Ditch
is from 6 10 10 inches deep, aud made by ploughing and washing.

Compl’t owned the land 5 or 6 years. Def’t and Doeling 1o 1850
ploughed furrows from deft’s field to gullies, There was before plourhing @
pond on complt’s Jand.

R. M. Kennedy: Known land 15 years. There is no natural channel
on deft’s land at west side, nor on east side of complt's land. Water spreads
all over, and there was considerable duck pond there. The most of water
run out at southwest corner of complt’s land, NW 1 NE 1 sec 27, and con-
tinues southwest through complt’s other land, and at . SW corner of SE 1
NW ; is considerable gully; has been there ever since I recolleet. Think
compl’s has been benefited by deft’s ditching on deft’s land. The gully was
stopped in several places on complt’s land. There is a branch north of
complt’s land ; no banks to it. Cannot perceive a dip in land. There is no
channel. * The most of water runs southwest through complt’s land.

" L. W, Crain: Known land 25 years. There was large pond on deft’s
and complt’s land at northwest corner. Most of pond on complt’s. When
pond was overflowed in wet time water ran out soathwest through complt’s
land. That was natural channel water would not flow north. The deft's
ditching his benefited complt’s land. Ditch made 9 years ago. Complt's
lands are now drained and dry where they were not before the ditching.

David Kenedy states Crain’s testimony is correct. Known land 25
years, Compl't sowed wheat in what was once pond. Deft’s ditch has ben-
efited complt’s land. Did not turn any more water on complt’s land. This
ditch was there 10.or 11 yeers and long before compl’t owned land, and
when it was Congress land.. Water has ran there ever since.

Wi, Given: Known the lands 15 years, The water course on deft’s
land running west on complt’s land. 1t has been there as it now is 8 or 10
years. The water hasrun in same channel through both 40 acres of complt’s
Jand for 10 or 12 years. The natural branch was ﬁ@d up on complt’s land
and torned north about a year ago. Did not see any one do it, but compl’s

g8 working in the field about that time. Al
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J. C. Jackson: Kuown land 11 years;ythe water has ran as it pow QLS
ever since 1850 ; def’: then made the ditch and it has been there ever since:
runs west 200 yards then southwest ; the ditch was made before compl'
owned land ; compl’ts land is lower than deft’s, and is low wet land: is a
pond on it and extends to deft’s land ; from pond is a branch to Mud Creek
through comp!’ts land ; compl't filled up the one on his land last fall; 1 seen
him do it; compl's is benefited by deft’s ditch, because it runs water straight
through instead of around ss before ; I own the 40 acres immediately north
of complt’s land; there are no abrupt banks to natural channel, is a flat
hollow.

P. Atchison : Kaowsn land 16 years ; known the gully og complt’s said
land 16 years; has grown larger since fest knew it: wost of water from
pond run southwest.

J. M. Scott : Knows land and pond water; run s uthwest through
complt’s land ; never knew it run any other way: deft’s cut the ditch over
three years ago; the largest hollow runs southwest: don’t know that ditch
diverts water from naturnl channel.

R. Lively: Def't made a ditch scuth side of his land about 11 or 12 years
ago; complt’s land west of deft's was then vacant land; I owned 40 south of
north 40 at that time; def’t ran furrows across corner of vacant 40 and on to
mine at that time; I gave him permission to do so; owned land two years
after and then sold it to compl’t; the north was not entered,

A. Lassley : Northwest corner of def’ts and northeast corner of complt’s
Tand has wet marsh or pond; the only outlet from it for wnter is southwest
through complt’s land into a hollow; never heard of a northwest outlet,

LECOMPTE & STOKER,
Atty's for Difendant.
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IN THE SUPREME COURT,

—— —

First Grand Division,---State of Illinois.

- i pow

NOVEMBER TERM, A. D., 1864,

ANDREW J. LANEY, DPlaintiff in Error,

)

R v Lrror from Washington Ce.
i i ¥

V- i
I’L/%DULL‘H JASPER, Def't in Error. ]

Biilin Chaneery to abate Nuisance, and for Relief.
ABSTRACT OF RECORD.

Copy of bill, in which it is averred that complainant owns a tract of
land containing 40 acres, inclosed and in cultivation ; that defendant owny
another 40 acre ‘ract, east of and adjoining "complainant’s land ; that de-
fendant, by demming the original channcl and by ploughing and digging a
ditch, has changed the course of a stream of water which originally ran,
or passed through defendant’s land from near the south-east corner, lea ving
defendant’s land a little east of the mno.-th-west corner thereof, originally
passing off in a north-west direction, without any of the water from said
stream, flowing into or upon complainant’s land ; that the ploughing, digging
and damning of said defendant on his land, has turned the channel of said
stream 80 as to run the water of said stream and cause it to flow in a west
direction, across defendant’s land, and on complainant’s, about 100 vards
north of the south-east corner thereof, greatly and permanently injuring
complainant’s land ; that complainant has requested defendant to fill up said
ditch, but defendant refuses ; that complainant is damaged the sum of £200 ;
prays that dam and ditch be abated as a nuisance, and that defendant be
perpetually enjoined from ploughing, ditching, &e., and for geaeral relief.

Summons in usual form.

Defendant’s Demurrer to Bill. 1st, Becanse bill does not show that
the water is turned upon complainant’s land different from where it origin-
ally entered it. 2d, Because it don’t show the damages irreparable. 31,
Because the injury is already committed, for which an action at law lay.
Order of court. Demurrer sustained. Leave to amend instanter. Answer
filed and cause set down for trial at next term. Aunswer of defendant, ad-
witting the ownership of land as stated in the Lill, and that it is in cultiva- \
vation. Denies that there is any stream of water passing through compl’ts }
or defendant’s land. Denies that defendant ploughel, dug, &ec., any diteh, :
made any dam, or turned any stream of water from its natural channel.
Denies that complainant’s land is permanently injured, and avers that what.
ever water course is upon the land of either complainant or defendant, is now
upon its original channel, and where it ran long before either of the parties
owned their respective tracts of iani.

Deposition of William Kingston—Whe knows land and stream men-
tioned in bill—that the original chanuel has been turned from a north west
direction to a direct west direction, by which complainant is, has been, and
is permanently damaged and injured in the sum of $200.

Jesse Lively says in substance same as Kingston, except as to amount

of damoge, which he puts at §250 already.
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Daniel Anderson gives as his opinion, after examination of the land,
that the natural channel of the stream has heen changed by ditching and
putting straw in the natural chanael.

Robert Laney makes about same statement as Kingston and Lively—
natural channal of drain runs north-west, passing out of defendant’s land
near north west eorner—saw pile of straw in natural channel, and ditch run-
ning west from pile of straw, turning the water on complainant’s land—
knows complainant requested defendant to remove the straw and logs from
natural chaunel in August, 1859 —the water is turned by a ditch and logs
ar.d straw or defendant’s land, upon complainant’s land.

A'exander Lessley—Knows the natural channel is obstructed—a ditch
on defendant’s land turns water from its natural course on complainant’s
land.

Silas Gaskill—S1ys the natural channel is obstructed by pile of straw
and logs; that thereby, and by » ditch eut on def’ts land, the water is turned
from its natural channel running northwest, to a west direction upon com-
plaidant’s land.

B. G. Roots—Says by actual survey the lowest point on deft’s land is
365 feet east of northwest eorner, on the north line, whick would be the
uatural outlet or channel for the water, and also presents notes of his survey.

Exhibits showing natural course of stream, drawn by R. M. Lancy.

Report of B. G. Roots, mentioned in his deposition.

lobert M. Kennedy, deft's witness—Says nataral channel of drain in
dispute runs northwest until near northwest eorner, then turns west upon
complainant’s lana and runs svathwest; that defendant has run a ditch near
south side of bis lar.d, and runs the water nearly due west upon complainant’s
land ; thinks complainant’s land has not been damaged by it so far, but
would not like to say he would not be; think it has been a benefit so far,

Lewis W. Crain—Suys natural channel rans from southeast to north.
west, and empties into a pond near northwest corner of defendant’s land,
which pond is about cqually upon complainant’s and defendant’s land: that
tho ditch turns the water west, and benefits lands of both parties.

David Kennedy—Says in substance same as Lewis W. rain ; says
that the furrows from wlich galley is formed., running from near northeast
corner in southwest direction on complainant’s land were 1un Lefore said
land was entered.

H. P. Farrar—Siys he surveyed the land of defendant and found
lowest point 480 feet south of northwest corner—that defendant’s ditehing
has turned part of the water from its natural channel.

William Given—Eays the water now runs where it has run for last 8 or
9 years, but is divertel from its natural channel by the ditch on defendant's
lard.

John C. Jackson—Says the water rans now where it did in 1850, at
which time defendant made a ditch for it to run in - complainant has not
been injured by it.

Peter Atchison—Says pond on northwest corner of defendant’s land
had an outlet in a southwest direction; saw straw in natural channel of drain
in dispute, on defendant’s land.

James M. Scott—Knows the pond on complainant’s land has had an
outlet in a southwest direction, the ditch on defendant’s land has heen cut
for three years or more ; there was the appearanze of an outlet from the
pond in a northwest direction.

Reuben Lively—Kuows defendant run furrows across the 40 acre tract
of complainaut, and the ‘40" south of it; I owned the latter ©40,” and the
one north of it was vacant; T gave defendant permission to rua furrows on



mine ; the fukbrows from which gulley was formed running from near north.
east corner in southwest direction on complainant's land, were run bLefope
said land was entered ; knows the water formerly run through defendant's
land in a northwest dxrectmn to the pond, and out northwest and southwést,
mostly northwest.

Alexander Lassley—Says the only outlet to pond known to him is in 8
southwest direction, through complainant’s land. e

H. P. Farrar’s Map of Survey and Report—Ex. A. and B.

Decree dismissing bill, and costs against complainant,

Motion for new trial.  Motion overrcled.

ASSIGNMENT OF ERRORS.

1st. The court erred in refusing to grant the Plaintiff in Error the
relief prayed for in the bill in this cause.
2d. The court erred in refusing to assess complainant’s damages stated
in the bill.
3d. The court erred in dismissing the bill in this eause, and entering a
decree against Plaintiff in Error for costs,
4th.  The court erred in overruling Plaintiff in Brror's motion for a

new trial.
A\IUS \VATTD, Att'y for PUf in Errvor,

PLAINTIF F'S BRIEF.

Plaintiff’s bill charges that the injeurv by defendant issuch that from its
continuance the mischief is permanent, constantly recurring, and cannot be
otherwise prevented than by injunction. In such cases relief ill be granted.
2d Story’s Equity, 238, sec. 925, 926 and 927. 21 [Lilliard on Torts, 9¢,
Note a. City of New York vs. Mapes, et al., 6 Johnson's Ch. Rep., 46.
The Mohawk & H. R. R. Co., vs. Artcher et al., 6 Paige Ch. Rep., 83.

Obstructing and divcrting a water course is such a permanent and con-
stantly recarring injury. 21 Story’s Equity, 328, secs. 925, 926 and 927.
2d Hilliard on Torts, 94, Note a, last clause, 7 7« O~ Lt/ ! f’( b #

Plaintiff will not be required to establish his rmht by a suit at law bcf’orc
chancery will grant an injunction. White vs. Forbes, Walker's Ch. Rep.,
112.  Gardner vs. Village, of Newberg, 2d Johnson’s £h. Rep., 161.
Robeson & Maxwell vs. Pettinger, 1st Green’s Ch. Rep., 57.

Chancery will grant relief by injunction although the party defendant
may have been sued at law for the injury. The Mohawk & IL R. R. Co
vs. Artcher, et al., 6 Paige Ch. Rep., 83.

The diversion of the water from its natural channel by ditch on deft's
land, and turning it on land of plaintiff in a different place from where it
naturally run is testified to by six of plaintiff’s witnesses—by five out of the
ten witnesses examined by defendant, and by actual survey by B. G. Roots,
Civil Eogineer. See testimony of Kingston, J. Lively, Laney, Lessley,
Gaskill, R. M. & D. Keanedy, Crain, Jackson, R. Lively and B. G. Roots,
referred to in abstract.

All the witnesses for plaintiff and defendant agree that formerly there
was a pond covering ten or fifteen acres of land on northwest corner of de-
fendant’s land and extending on northeast corner of plaintiff’s land, into
which water flowed along the natural channel of the drain in dispute; that
the ditch cut by defendant, of which plaiatiff complains, turns the water
directly west, thereby making an additional gully.

The fact that this was partly, or all, done ten or twelve years ago, even
while complainant’s land belonged to the United States, if wrongfuily done,
cannot preclude complamant from claiming damages, and asking relief for
the nuisance and injuries done him when owning and in possession of the
land.

AMOS WATTS, Ait'y for PUF in Error,
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IN THE SUPREME COURT,

S — -

First Grand Division,---State of Iilinois.

e — P

NOVEMBER TERM, A. D., 1865,

e -

Ll
ANDREW J. LANEY, Plaintiff in Error,)

vs. ¢ Error from Washington Co.
1

|
RUDQLTH JASPER, Def't in Error. )

DEFENDANT'S BRIEF.

The act charged in compl’ts bill to have been done by def't on compl'ts
land was not done on compl'ts land, but whatever was done by def’t was
done on his own land and on land belonging to the United States, to Reuben
Lively and long before the compl’t owned the same, and with the express
consent of Reuben Lively, the then owner of a part of the land, as shown by
the evidence. The act of def’ts, if anything, was a tort to the then owners
and not transferable to the subsequent purchase=, the present compl’t.

The injury must be irreparable, not susceptible of computation in dama-
ges ai law, or an injunction will not lie, in this case damages are fixed by
the evidence at $200 by several witnesses. Adams Equity, page 210, note
1st, and authorities there cited.

For a private nuisance the remedy is by action at law. Adams Equity
page 211, note 1st. 2 Hlliard on Torts, page 92-93,

Until it ie discovered by action at law that the injury is continuing and
irreparable, and not susceptible of compensation. An injunction to abate a
private nuisance or injury will not lie, Adams Equity, page 211 and note
1st.  Simpson vs. Justice, Sth Ired 29, 115.

The evidence in this case clearly shows that compl’t has not been injured
by def’t from the weight of testimony as it is believed, and therefore the
decision should be affirmed in the absence of evidence to show that def's
by his acts of digging or ploughing ditches since compl’t became the owner
injured his soil ; but the weight of testimony is that it was a great benefit to
complt’s land.

The material allegations in compls’s bill are nofsustained by the proofs
in any substantial point. There is nosewater course. 2d Story, Eq. 238, -
secs. 925-927, LECOMPTE & STOKER,

Att'ys for Def't in Error.
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IN THE SUPREME COURT,

. —

First Grand Division,---State of Illinois.

e —

NOVEMBER TERAM, A. D, 1865.

— —

ANDREY J. LANEY, PUff ia Error,)

Us, ; Error to Washington.

l
RUDOLPH JASPER, Def't in Error. )

ADDITION ABSTRACT BY DEFT.

Wm. Kingston testifies obstruction about one foot above bottom of nat.
ural channel. Water would overflow complt’s land in time of flood running
in natural channel. Channel not deep, and laud very level. Can't state
where natural channel leaves deft’s land, it seatters so, is hard to tell.

J. Lively . Water only runs in wet time. Is not continual water
course. Was little drain on one 40 acres for 25 or 30 years. R. M. Laney
says natural channel lost itself by spreading out on deft’s and complt’s lands.
Is now large ditch dug in the larger natural channel on deft’s land. Ditch
is from 6 to 10 inches deep, and made by ploughing and washing.

Compl't owned the land 5 or 6 years. Def’t and Doeling in 1850
ploughed furrows from deft’s field to gallies, There was before ploushing a
pond on compli’s land.

R. M. Kennedy: Known laud 15 years. There 13 no natural channel
on deft’s Jand at west side, nor on east side of complit’s land.  Water spreads
all over, and there was considerable duck pond there. The most of water

‘run out at southwest corner of complt’s land,"NW } NE 1 sec 27, and con-

tinues southwest through complt’s other land, and at 8W corner of SE 1}
NW ; is considerable gully; has been there evér sinee I recollect. Think
compl’s has been benefited by deft’s ditching on deft’s land. The gully was
stopped in several places on complt's land. There is a branch north of
cowplt’s lapd ; no banks to it. Cannot perceive a dip in land.  There is no
channel.  The most of water runs southwest through complt’s land,

L. W. Crain : Koown land 25 years. There was large pond on deft’s
and complt’s land at northwest corner. Most of pond on complt’s, When
poud was overflowed in wet time water ran out soathwest through complt's
land. That was natural channel water would not flow north. The deft's
ditehing his benefited compit’s land. Diteh made Y years ago. Complt’s
lands are now drained and dry where they were not before sthe ditching.

David Kenedy states Crain’s -testimony is correct.. Known land 25
years. Compl't sowed wheat in what was once pond. Deft’s ditch has ben-
efited complt’s land. Did not turn any more water on complt’s land. This
ditch was there 10 or 11 yeers and long before compl’t owned land, and
when it was Congress land. Water has ran there ever since.

Wmn. Given: Known the lands 15 years, The water course on deft's
land running west on complt’s land. It has been there as it now is 8 or 10
years. The water has run in same channel through both 40 acres of complt’s
land for 10 or 12 years. The natural branch was filled up on complt’s land
and turned north about a year ago. Did not see any one do it, but compl'c

48 working in the field about that time.
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J. €. Jackson: Known land 11 years, the water has run as it oW raes
ever since 1850 ; def’t then made the ditch and it has been there ever sinee;
runs west 200 yards then scuthwest; the diteh was made before? corpl’t
owned land ; compl’ts land is lower than deft’s, and is low wet land: is a
pond on it and extends to deft’s land ; from pond is a branch to Mud Creek
through compl'ts land ; compl't filled up the one on his land last fall; T seen
him do it; compl't is benefited by deft’s ditch, because it runs water straight
through instead of around as before ; T own the 40 acres immediately north
of complt’s land; there are no abrupt banks to natural channel, is a flat
hollow.

P. Atchizon : Known land 16 years; known the guily on complt’s said
land 16 years; has grown larger since first knew it; most of water from
pond rua southwest.

J. M. Scott : Knows land and pond water; run s yuthwest through
complt’s land; never knew it run any other way; deft’t eut the ditch over
three years ago; the largest hollow runs southwest; don't know that ditch
diverts water from naturnl ehanpel.

R. Lively: Def’t made a diteh scuth side of his land about 11 or 12 years
agu; complt’s land west of deft’s was then vacant land; I owned 40 south of
north 40 at that time; “def’t ran furrows across corner of vaeant 40 and os to
mine at that time; I gave him permission to do so: owned land two years
after and then sold it to compl’t; the north was not entered.

A. Lassley : Northwest corner of def’ts and northeast corner of complt’s
land has wet marsh or pond; the only outlet from it for wnter is southwest
through complt’s land into a hollow; never heard of a northwest outlet.

LECOMPTE & STOKER,
Atty's for Defendunt, :



7/ s g ler ) | '
i ({2/,/ \'ﬁ_'




Sgiu >‘~'«;§ '

~

<o

<

o

to
.

14
16

IN THE SUPREME COURT,

- —

First Grand Division,---State of Illinois.

- . — -

NOVEMBER TERM, A. D., 180645.

e

ANDREW J. LANEY, LPlaintiff in Error,

RANDOLI'H JASPER, Def't in Ervor.

]l

8. i Error from Washington Co.
t
i

Billin Chancery to abate Nuisance, and for Relief,
ABSTRACT OF RECORD.

Copy of bill, in which it is averred that complainant owns a tract of
land containing 40 acres, inclosed and in cultivation ; that defendant owny
auother 40 acre ‘ract, east of and adjoining complainant’s land ; that de-
fendant, by dsmming the original channcl and by ploughing and digging a
diteh, has changed the course of a stream of water which originally ran,
or passed through defendant’s land from near the south east corner, leaving
defendant’s land a little east of the no.th-west corner thereof, originally
passing off in a north-west direction, without any of the water from said
stream, flowing into or upon complainant’s land ; that the ploughing, digging
and damning of said defendant on his land, has turned the channel of said
stream 8o as to run the water of said stream and cause it to flow in a wost
direction, across defendant’s land, and on complainant’s, about 100 yards
north of the south-east corner thereof, greatly and permanently injuring-
complainant’s land ; that complainant has requested defendant to fill up said
ditch, but defendant refuses ; that complainant is damaged the sum of $200 :
prays that dam and ditch be abated as a nuisance, and that defendant be
perpetually enjoined from ploughing, ditching, &e., and for geaeral relief.

Summons in usual form.

Defendant’s Demurrer to Bill. 1st, Beeanse bill does not show that.
the water is turned upon complainant’s land different from where it origin-
ally entered it. 2d, Because it don’t show the damages irreparable. 34,
Because the injury is already committed, for which an action at law lay.
Ocder of court. Demurrer sustained. Leave to amend instanter. A nswer
filed and cause set down for trial at next term. Answer of defendant, ad-
witting the ownership of land as stated in the bill, and that it is in cultiva-
vation. Denies that there is any stream of water passing through comp!'ts
or defendant’s land. Denies that defendant ploughel, dug, &e., any ditch,
made any Gam, or turned any stream of water from its natural channel.
Denies that complainant’s land is permanently injured, and avers that what.
ever water eourse is upon the land of either complainant or defendant, is now
upon its original channel, and where it ran long before either of the parties
owned their respective tracts of land.

Deposition of William Kingston—Whe knows land and stream men-
tioned in bill—that the original chanuel has been turned from a north-west
direction to a direct west direction, by which complainant is, has been, and
is permanently damaged and injured in the sum of $200.

Jesse Lively says in substance same as Kingston, except as to amount
of damage, which he puts at $250 already.
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Daviel Auderson gives as his opinion, after examination of the land:
that the natural channe! of the stream has been changed by ditching and
putting straw in the nataral channel.

Robert Laney makes about same statement as Kingston and Lively—
natural channal of drain runs north-west, passing out of defendant’s land
near north west corner-——saw pile of straw in natural channel, and ditch run-
ning west from pile of straw, turning the water on complainant’s land—
knows complainant requested defendant to remove the straw and logs from
natural chaunel in August, 1859—the water is turned by a ditch and logs
ard straw or defendant’s land, upon complainant’s land.

Alexander Lessley—Knows the natural channel is obstructed—a ditch
on defendant’s land turns water from its natural course o complainant’s
land,

Silas Gaskill—Sys the natural channel is obstructed by pile of straw
and logs; that thercby, and by « ditch cut on def’ts land, the water is turned
from its natural channel running northwest, to a wost direction upon com-
plaidant’s land.

B. G. Roots—Says by actual survey the lowest point on deft’s land is
365 feet east of northwest corner, on the north line, whick would be the
vatural outlet or chanunel for the water, and also presents notes of his survey.

Exhibits showing natural course of stream, drawn by R. M., Laney.

teport of B. G. Roots, mentioned in his deposition.

Robert M. Kennedy, deft's witness—Says natural channel of drain in
dispute runs northwest until near northwest corner, then turns west upon
coniplainant’s lana and rups southwest ; that defendant has run a ditch near
south side of bis lar.d, and runs the water nearly due west upon complainant’s
land ; thinks complainant’s land has not been damaged by ir so far, but
would not like to say he would not be: think it has been a benefit so far.

Lewis W, Crain—Says nataral channel runs from southeast to north-
west, and empties into a pond near northwest corner of deferidant’s land,
which pond is about cqually upon complainant’s and defendant’s land; that
tho diteh tarns the water west, and benefits lands of both parties.

David Kennedy—Says in substance same as Lewis W. Crain ; says
that the furrows from wlich gulley is formed, running from near northeast
corner in southwest direction on complainant's land were 1un before said
land was entered.

IL. P. Farrar—S1ys he surveyed the land of defendant and found
lowest point 480 feet south of northwest corner—that defendant’s ditching
has turned part of the water from its natural channel,

William Given—Eays the water tow runs where it has run for last 8 or
9 years, but is diverted from its natural channel by the ditch on defendant’s
lar.d. '

John C. Jackson—Says the water runs now where it did in 1850, at
which time defendant made a ditch for it to run in ; complainant has not
been injured by it.

Peter Atchison—Says pond on northwest corner of defendant’s land
had an outlet in a southwest direction ; saw straw in natural channel of drain
in dispute, on defendant’s land.

Jomes M. Scott—Krows the pond on complainant’s land has had an
outlet in a southwest direction, the ditch on defendant’s land has been cut
for three years or more ; there was the appearance of an outlet from the
poud in a northwest direction.

Reuben Lively—Knows defendant run furrows across the 40 acre tract
of complainant, and the **40" south of it; I owned the latter “40,”” and the
one north of it was 'vacant; I gave defepdant permission to rup fnqu
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_aine: the farrows from which gulley was formed running from near north

east cornér in southwest direction on cowplainant’s land, were run before
said Jand was entered ; knows the water formerly run through defendant’s
land in a northwest direction to the pond, and out northwest and southwest,
mostly northwest.

Alexander Lassley—Says the only outlet to pond known to him isin s
southwest direction, through complainant’s land.

H. P. Farrar’s Map of Survey and Report—Ex. A. and B.

Decree dismissing bill, and costs against complainant,

Motion for new trial. Motion overrvled.

ASSIGNMENT OF ERRORS.

1st. The court erred in refusing to graut the Plamtiff in Error the
relief prayed for in the bill in this cause.
94, 'The court erred in refusing to assess complainant’s damages stated
in the bill,
3d. The court erred in dismissing the bill in this cause, and entering a
decree against Plaintiff in Error for costs.
4th. The court erred in overruling Plaintiff in Irror's motion for a

pew trial,

AMOS WATTS, Att'y for PUL in Error.

— A —

PLAINTIFF’'S BRIEF.

Plaintiff's bill charges that the injury by defendant issnch that from its
continuance the mischief is permanent, constantly recurring, and canunot be

- otherwise prevented than by injunction. In such cases relief »ill be granted.

24 Story’s Equity, 238, sec. 925, 926 and 927. 21 Ililliard on Torts, 94,

“Note a. City of New York vs. Mapes, et al., 6 Johnson’s Ch. Rep., 46.

The Mohawk & IL R. R. Co., vs. Artcher et al., 6 Paige Ch. Rep., 83.

Obstructing aad dwcrung a water course is such a permavent and con-
stantly recurring iojury. 21 Story’s Equity, 328, secs. 925, 926 and 927.
2d Hilliard on Torts, 94, Note a, last clause.d‘wmmm” G Bn ey

Plaintiff will not be required to establish his right by a suit at law before
chancery will grant an injanction. White vs. Forbes, Walker's Ch. Rep.,
112. Gardner vs. Village, of Newberg, 2d Johnson's Ch. Rep., 161.
Robeson & Maxwell vs. Pettinger, 1st Green’s Ch. Rep., 57.

Chancery will grant relief by injunction although the party defendant
may have been sued at law for the injury. The Mohawk & H. R. R. Co.
vs. Artcher, et al., 6 Paige Ch. Rep., 83.

The dlversmn of the water from its natural channel by diteh on deft’s
land, and turnmg it on land of plaintiff in a different place from where it
naturally run is testified to by six of plaintiff’s witnesses—by five out of the
ten witnesses examined by defendant, and by actual survey by B. G. Roots,
Civil Engineer. See testimony of Kingston, J. Lively, Laney, Lessley,
Gaskill, R. M. & D. Keanedy, Crain, Jackson, R. Lively and B. G. Roots,
referred to in abstract.

All the witnesses for plaintiff and defendant agree that formerly there
was a pond covering ten or fifteen acres of land on northwest corner of de-
fendant’s land and extending on northeast corner of plaintifi’s land, into
which water flowed along the natural channel of the drain in dispute; that
the ditch cus by defendant, of which plaiatiff complains, turns the water
directly west, thereby making an additional gully.

The fact that this was partly, or all, done ten or twelve years ago, even
while complainant’s land belonged to the United States, if wrongfully done,
cannot preclude complainant from claiming damages, and asking relief for
the nuisance and injuries done him when owning and in possession of the
land.

AMOS WATTS, Att'y for PUf in Error.
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ANDREW J. LANEY, Plaint(ff in Error,)

v8. % Brror from Washington Co.
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@ RANDOLTII JASPER, Def't in Error. )
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Billin Chancery to abate Nuisance, and for Relief.
ABSTRACT OF RECORD.

Copy of bill, in which it is averred that complainant owns a tract of

land containing 40 acres, inclosed and in cultivation ; that defendant owny
nnother 40 acre ‘ract, east of and adjoining complainant’s land ; that da-
fendant, by damming the original chavnch and by ploughing and digging a
diteh, has changed the course of a stream of water which originally ran,
_passed through defendant’ h% e gouth-east corner, leaving
dant’s lan ittle
passiog off in o
“stream, flowing into or upon complainant’s
and damning of said defendant on bis land, has turned the channel of said"
-  stream so as to run the water of said stream and zause it to flow in a west 1
direction, across defendant’s land, and on complainant’s, about 100 yards |
north of the south-east corner thereof, greatly anld permanently injuring
complainant’s land ; that complainant has requested defendant to fill up said
ditch, but defendant refuses ; that complainant is damaged the sum of $200 ;
prays that dam and ditch be abated as a nuisance, and that defendant be
perpetually enjoined from ploughing, ditching, &ec., and for general relief.
8 Summons in usual form. ; '
Defendant’s Demurrer to-Bill. 1st, Becanse bili does not show that
the water is turned upon complainant’s land different from where it origin-
ally entered it. 2d, Because it don’t show the damages irreparable. 34,
Because the injury is already committed, for which an action at law lay.
Order of court. Demurrer sustained. Leave to amend instanter. Answer
filed and cause set down for trial at next term. Answer of defendant, ad-
witting the ownership of land as stated in the bill, and that it is-in cultiva
vation. Denies that thero is any stream of water passing through compl'ts
¢  or defendant’s land. Denies that defendant ploughel, dug, &e., any diteh,
made any dam, or turned any stream of water from its nataral chaonnel.
Denies that complainant’s land is permanently injured, and avers that what-
ever water gourse is upon the land of either complainant or defendant, is now
- upon its original channel, and where it ran long before either of the parties
¢« owned their respective tracts of lant.
13 Deposition of William Kingston—Who knows land and stream men-
tioned in bill—that the original chanuel has been turned from & north-west
direction to a direct west direction, by which complainanf is, has been, and
is permanently damaged and injured in the sum of $200.
Jesse Lively says in substance same as Kingston, except as to amount
of damage, which he puts at $250 already. !
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Daniel Anderson gives as his opinioh, after examination of the land,
that the natural, channe! of the stream has been changed by ditching and
putting straw in the nataral channel.

Robert Laney makes about same statement as Kingston and Lively—
natural channel of drain runs north-west, passing out of defendant’s land
near north west eorners—saw pile of straw in natural chanunel, and ditch run-
ning west from pile of straw, turning the water on eomplainant’s land—
knows complainant requested defendant to remove the straw and logs from
natural chaunel in August, 1859 —the water is tarned by a ditch and logs
ar.d straw or defendant’s land, upon complainant’s land.

A'exander Lessley—Knows the natural channel is obstrueted=—a ditch
on defendant’s land turns water from its nataral course on complainant's
land.

Silas Gaskill—8ays the natural channel is obstructed by pile of straw
and logs; that thercby, and by » ditch cut on def'ts land, the water is turned
from its natural channel running northwest, to a west direction upon com-
plaidant’s land.

B. G. Roots—Says by actual survey the lowest point on deft’s land is
365 feet east of northwest corner, on the north line, whick would Le the
natural outlet or channel for the water, and also presents notes of his survey.

Exhibits showing natural course of stream, drawn by R. M. Laney.

teport of B. G. Roots, mentioned in his deposition.

Robert M. Kenuedy, deft’s witness—Says natural ehannel of drain in
dispute runs northwest until near northwest corner, then turns west upon
complainant’s lana snd rues supt‘hwesp; ‘d_lat defendant has rua a ditch near

8 side of bis lar.d, and run< thie ] west upon complainant’s

S

_by it-so. fi

ould not like to say M
: Lewis W, Crain—Says natural channel rans from southeast to north.
west, and empties into a pond near northwest corner of defendant’s Jand,
which pond is about cqually upon complainant’s and defendant’s land; that
tho ditch turns the water west, and benefits lands of both parties.

David Kennedy—Says iu substance same as Lewis W. Crain; says
that the furrows from wlich gulley is formed, running from near northeast
corner in southwest direction on complainant’s land were 1un before said
land was entered.

Il. P. Farrar—Siys he surveyed the land of defendant and found
lowest point 480 feet south of northwest corner—that defendant’s ditching
has turned part of the water from its patural channel.

William Given—Says the water now runs where it has run for last 8 or
9 years, but is divertel from its natural channel by the ditch on defendunt’s
lacd.

John C. Jackson——Says the water runs now where it did in 18350, a:
which time defendant made a ditch for it to rur in; complainant has not
been injured by it.

Peter Atchison-—Says pond on northwest corner of defendant’s land
had an outlet 1n a sputhwest direction; saw straw in natural channel of drain
in dispute, on defendant’s land, '

Jomes M. Scott—Krows the pond on complainant’s land has had an
outlet in a southwest direction, the ditch on defendant’s land has leen cut
for three years or more ; there was the appearance of an outlet from the
pond in a northwest direction.

Reuben Lively—Kuows defendant rup furrows across the 40 acre tract
of complainant, and the +40" south of it; T owned the latter “40,” and the
one north of it was vacant; T gave defendant permission 4o run furrows on

a benefit so far.

|
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mine; the furrows from which gulley was formed running from near north
east corper in southwest dire¢tion on complainant’s land, were run before
said land was entered ; knows the water formerly run through defendant’s
land in a northwest direction to the pond, and out northwest and southwest,
mostly northwest.

Alexander Lassley—Says the only outlet to pond known to him iz in a
southwest direction, thgpugh complainant’s land.

H. P. Farrar’s Map of Survey and Report—Ex. A. aad D.

Decree dismissing bill, and costs against complainant.

Motion for new trial. Motion overrcled. :

ASSIGNMENT OF ERRORS.

1st. The court erred in refusing to grant the Plaintiff in Error the
relief prayed for in the bill in this cause.

2d.  The court erred in refusing to assess complainant’s damages stated |

in the bill,

3d. The court erred in dismissing the bill in this cause, and entering o
decree against Plaintiff in Error for costs. ~

4th. The court erred in overraling Plaintiff in Error’s motion for a-
new trial. : Y
AMOS WATTS, Aft'y Jor PUfF in Error.

——

PLAINTIFF’S BRIKF. i e

Plaintiff’s bilk charges that the injury by defendant is such thai from its

The diversion of the‘.;mt;er from its,w al channel by ditch on deft’s
land, and turning it on land of plaintiff If a different place from where it
natur?lly run is testified to by six of plaintiff’s witnesses—by ﬁv; out of the
ten witnesses examined by defendant, and by actual survey by B. G. Roots,
Civil Engineer. See testimony of Kingston, J. Lively, Laney, Lessley,
Gaskill, R. M. & D. Keznedy, Crain, Jackson, R. Lively and B. G. Roots,
referred to in abstract.

All the witnesses for plaintiff and defendant agree that formerly there
was a pond covering ten or fifteen acres of land on northwest corner of de-
fen-dant’s land and extending on northeast corner of plaintifi’s land, into
which water flowed along the natural channel of the drain in dispute’; that
the ditch cut by defendant, of which plaiatiff complains, turns the water
directly west, thereby making an additional gully.

: The fact that this was partly, or all, done ten or twelve years ago, even
while complainant’s land belonged to the United States, if wroanul?y done
cannot. preclude complainant from claiming daages, and aski;)g relief !'or:
the nuisance and injuries done him when owning and in possession of thg

_land. .

AMOS WATTS, Aut'y for PU§ in Epror.
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