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Tyng & Bmﬂi(\udn lumlwht t\& 0" Suis ;.unxt ((r]l' b(-hnu‘:ﬁx’. u;iu,,(,‘nj the,. Pa (1(,(1
—one-for $177798,in theit o Heht! lfun Wheat ‘sold dnd delivered  and one’ for
3534 98 to the tséof their assignecs, for storage on corn, on w]m,h lugt Cole was
credited: with/$244, for sacks whl fo yhigh% Brotherson. On appeal fo the County
(J()mt by-Cole; 'ﬂu fw“ |uUlts w ere tricd lnt,utlul
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. llw \vhc.lt ‘mﬂ sack accounts werd mutuilly athiideas et only co mu\'m \_)’ W ‘);
.1buu[ the storage: =1t this:was found” for the” défendand, then' "Cole wis to h.wu
]udnmcnt for the difference between the pm ¢ of th(- \vho.nt and his sud\s, mhelwhc
Judgment wan-to go forsplaintifis, for o ‘much ‘d& the! ]lllY shonfd Lnd to {)e hcn
duey dcductmo the priceiat' the siioks. FheTindacts dbout lh(- stom »0 mu lhese-
Cu tqmuq &5 Grisweld. hetd, Jhe aVitehoiisd  1de m“b[s o 'lyhr & Bwlhexbun, for
28,000 Jbushels 1y coyn 4nw partic ulm‘ butldimg 1 Febrlary] 18’50 and while Cux-
temus &, G}lqwold still owned.the corn, the house: whelc 1t was! sturcd bloke down,
and by advrce oand consent of Curtenius“the coriir“Wwds moved' mto othcx bmldn.g,s
(*urtemuh & Gnswo!d sold to Kellogy;, transferring ‘the * 1ccelpt Bv the terms of
this receipt-.the,corn was subject o sfor a(/u; 11 allowed {0 remaint ahm Jun(- lst
1855 % s g5anl el dr, oot 'h‘ 'l‘ -1 (r

K(.Ilogg touk ()ut sume +, 000 or 5,000 bllbh(,lb, wid sold this loslduc—s.n) 23,500
lumhe]s——to Cole, «in the spring of 1855, also." trakferring” tie receipt and Cole”
agreed with l\(.l]ogg to pay tv Tyng wlmtevm h!A)l'lg‘(‘ sHotitd-acerue o Le corn
after the said-June’1st, 1855, ° : :

Gole-took away.none Gt the LO]I] beime thc mlddl(‘ uf July, .nld “lL‘ I(M ut it nnt’
till-in September folowing. " T

« Tyng: & Brotherson became partnérs-and lc)lllt'()\\'xlers ol th(; w.ug-houwb o the ‘b t
of June, 1856} 'and, at"tli¢ usual rates, storage accruedtas el daged in pl untifls Lilly
see Kellogg's statement, page 2 of nbstmct ng -page 3.(‘11(,1 page , &e.; .ll.\n,
contract signed by Cole, page 3. - s

Tyng & Brdtheigon had always " on' hand dur]ng’ thie | BUmMmer (l .nll of 1855,
plenty of corn to fill Cole’s contract, and delivered it when calied. for, except on
one or two occasions, when he either failed to furnish sacks or the  hands happened
to be at dinner. I‘est King, page 8 Harding & Neil, 5: Welch 6.

The corn was btoxed in pluceq convenient Jnr Cole, and lie reeeived it from thence
without objection.- ! ;

On this showing the jury found for plaintifis the amount of their two accounts
together with some .interest less the sack aceount of  defendant. Plain-
tiffs thereupon entered a remittitur of the interest, and Jjudgment was ren-
dered in favor of plaintifls for $468,91, just the amount of their two Yecounts, less
the $244, due defendant for sacks. The figures in the abstract are inaceurate;




)

~~
but this is as the record shows.  Appellees submit that the judgment is right, and’
should be affirmed, because,

1st. Justice has been done. The storage was fairly due to the plffs. They had the
corn on hand and ready at all times to be delivered to Cole from the day he made his
purchase - and kept hands constantly there to deliver it when called for. Cole knew
when he bought the corn that storage would accrue after said 1st of June, and ex-
pressly agreed to pay it. It is simply aud grossly dishonest in him now to refuse. .

2nd. Cole held the warchouse receipt of Tyng or Tyng & Brotherson for the corn,
(Kelloge's statement, page 3 of abstract). By this paper storage was to accrue~
after June lIst, 1855, if the corn was not taken out before. It was not so taken,
and plaintifis were bound (v have it on hand, and men to deliver il afterwards whenever
Clole sent for it. Ile could not hold them to the terms of this receipt, so far as in s
favor, without subjecting himself to liability to them upon the provisions in their
favor, and the jury were fully warranted in implying therefrom, if necessary. a
promise to Tyng d&: Brotherson, to pay them the storage which he permitted to ac-
crue upon the corn under the receipt.

3d. As warchousemen, Tyng & Brotherson had a lien on the corn for storage, and
might have refused tp deliver it to Cole until the storage was paid—Low et al vs. Mar-
tin, 18 11l. 286. By, permitting the corn to be taken by Cole without paying this
storage, they lost the benefit ot their lien, but did not therefore necessarily lose their
right to look to Cole personally. The right of pluintiffs to the storage attached to
the corn while it belonged to him, and wilh his knowledge and consent. 1t is submitted
that what was, under these circumstances, @ charge-upon his. property, was no-less
legally than cquitably, a charge personally against him, and that his acceptance of
the property without satisfying this incumbrance, only bound him the more strongly
to respond personally to the plaintiffs thereford, the more especially as there was no
one else who could be holden ; the storage not having accrued unfil after the corn
became his property.

Lth. Cole’s agreement with Kellogg, (page 3 of abstract), bound him to pay the
storage to the plaintifis below: and they might well sue him upon this contract.

“ Where one enters into a simple contract with another for the benefit of a thivd,
such third person may maintain an action for the breach, and such contract is not
within the statute of frauds”—Brown vs. Strait 19 11l. 88, Eddy vs. Roberts, 17
111, 505.

Nominally, it is true, this coutract is for the benefit of Tyng alone. But as the
storage actually acerned to the plaintifls join'ly, no question was made below, or is
understood now to be made, but that the contract was, in fact, for their joint benefit,
il anything was found 1o be due.

While veferving to this contract the attention of the Court is divected to a supposed
variance between the abstract and record. By the abstract, the contract reads
thus : ** It is understood some 25,000 bushels of the corn is (o be stored,” &e. In
the record (not now before us), the words *“ to e’ do not, or should not, appear.
They are not in the original contract, anl the corveetion is deemed material, since,
as the contract reads, it is an admission that the corn was then on hand and in store,
while, according to the abstract, it would be otherwise.

5th. The statement in appellant’s brief, (page 2), that plaintiffs had not the corn
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to deliver to Kellogg, is not sustained by the proof. Though, if true, it is not scen
Low this would @llect the case as (o Cole, since they always had the corn {o deliver
to him, afier he owned i, as already shown.  But, as to Kellogg, the proof is that he
ealled at the warchouse named in fhis receipt and found only a part of the corn there,

but did not know how much corn plaintifis then had in other warchouses. e then

sont Baston to this smme warehouse, who, it would seem, did not find the amount re-
guired in that building, but did find forty orfilty thousand bushels. at the same time, in
uiher warchouses of plaintifis—Kelloggs statement, page 2. Baston page T, of
abstract,

Nor is there any proof that Kellogg did not get all the corn he wanted to take

under his contract. [Te sent his man and got four or ive thousand bushels, and

could have had fifteen hundred to two thousand bushels more from fhe same wares
Jiwse, but did not take it; and might have had it all from the othor warchouses if
he had wished.
fore this, to borrow the whole 28,000 bushels. By borrcwing the corn, is simply

should allow Tyng to pay out the corn which he then had on

Nor is there anything inconsistent with this in Tyng's wishing, Ge-

meant that Kellogg
Hand 1o meet Kelloge’s contract, on other contracts which he had engaged to fill as
is evident from the proofs and it might have been a convenience if Kellogg had
allowed him to doit.  As he did not, and Tyng only asked it as a faror, nota right,
the presumption is that he still kept the corn on hand to meet Kelloga’s contract.

The fact that it may have been stored in other houses than the one named in the
Kelloge.  The proof Leing that it" was

peceipt, is nof deemed material even as to
and with consent of the person who then

moved becanse that building broke down.
But however this be that could not afiect Cole as he mever made any

osvned if.
an | afterwards received the corn from the other buildings

ubjection on this score
where stored.

Gih. Noris it true that plaintifis did not claim to_liold Cole_personally for
this storage. King’s testimony, page 3 of abstract, shows that they presented
the bill fivst to Cole, who refused fo pay it 1ot denying the propriety of the charge,
but insisting that Kellogg ought to pay it. And it was for this reason that plaintifls
afterwards attempted to get it of Kellogg. The statement of Johnston Cole, that
Tyng said &= he intended to make Kelioge pay it. because he. Kellogg, had charg-
ed him (Tyng) for storage on oats, ix not very consistent with othexr pavts of -the
ease, and mizhrt well be taken by thet jury, with some allowaunee, {for the position -of

the witness, and entitled to little consideration.

won how the settlement with Cole, subsequent to the aceruing of

Tfh. 1t is not st
It was not included in any of these settlements, nor

the storage  aflects the case.
paid for in any way. as the proof expressly shows. And (fole having once distinetly
vefused fo pay it, well explains why plaintifis did not again include it in cther ac-
counts which they had to settle with lim.  We might add, if not out of place, that
any one who knows Cole need not be told hiow fruitless such second attempt would

have been. It bie once said he would not pay, he would stand to it, till ihe erack of

doom.

&th. The contract between Kellogg and Cole was properly admitted, for reasons
alveady indicated, as also l»(;(::msc it showed when the charge for storage was to
commence, and was nmrcﬁﬁ{’:dmissinn ihat the corn was then on hand aud in store.

9th. So, the offer to prove by Baston that prior (o the sale to Cule, the cornm was
not in a particular warchouse, was irrelevgnt and properly excluded.

10. The suggestion that the jury did not allow defendant’s bill of $244, for sacks,
is unfounded, The allowance of interest, and statement of the case heretofore
made, shows that this credit was given to Cole, and explains the ‘.(‘“]ict'crlro_(

11th. No error. certainly none for which this judgment should be 1'omlv;:ed, is per-
ceived in the instructions for plaintifls below. No injustice has been done to Cole
by the verdict. Moreover, the instructions given for Lim, (see additional absiract
made by appellees), lay down the law so fully and favorably for him, that he cannot
be supposed to have suflered from thuse given for the plaintifis. LFor these redsons
we submit the judgment, below should be aflirmed,

COOPER & GROVE,
TFor Appellees.
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BRIEF OF APPELLANT,

Supreme Court of I, April Term, A. D. 1860

~— A~~~ o~

Avyirony S. Conx ol
) V8. Appeal tfrom County Court of Pcoria.
Ty~ne & Brorusrson. {

This was an action brought on- two accounts—one for storage’
of corn, and the other for wheat sold aud delivered:: There iy’
no dispute in-regard to the wheat.-

It appears from the evidence that Cole purchased from Walket”
& Kellogg a warehouse receipt for twenty-eight thousand bushels:
of corn, stored in a particular building. That Kellogg, while the’
holder of the warehouse receipt, called tor the corn and it was:
not there. IKellogg could not get the corn at that time.. Kel-
logg sold the receipt to Cole afterwards, and- Tyng told Kellogg:
that he (Tyng) was glad Kellogg had sold the reeeipt to Cole,
that he (Tyng,) had sent Cole to Kellogg, and that he (Tyng) could-
deliver the corn to Cole to suit his (Tyng’s) convenience An agree>
ment between Kellogg & Cole at the time of the purchase of the’
warehouse receipt was offered in evidence (which was objected: to’
as evidence by the defendant below,) which stipulated among other
things that Cole should: satisfy Tyng & Brotherson for storage
ufter July.- '

Tyng & Brotherson charged this storage to Kelloge.  Kellogg'
and they had an arbitration in regard to it, and the arbitrators:
decided in favor of Iellogg upon this charge. Thisis Kellogg’s
evidence. Johnson S. Cole certifies that Tyng told him, that he
would make Kellogg pay for this storage,-for Kellogg had-charged:
him- for storing oats.-

.
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It appears that at this time Cole was engaged it dis tiilii)g, and’
réquired this corn to supply his distillery. Tyng & Brotherson'
had warchouse receipts outstanding. They had not the corn to
deliver to Kellozz, and it was a matter of convenience to them'

to have the corn remain,  so that they could deliverit in small:
quantities,sas Cole might require it. -

Now we think it clear that after they had failed to deliver the"
corn to Kellogg at his request,” that they had no right to charge
storage upon’the corn, although it remained after the Ist of
June.. Kellogg would have taken away the corn but they did
not haveit to deliver:  The reason why it remained in store after--
wards was beeause they did not deliver it according to their own
contract: They could not charge for this storage ; certainly they”
could not, unless they proved that atterwards thcy had the corn’
on ]mn(l, and gave the Irolder of" the warchouse reédipt notice to*
take it'away.- This they did not do. The aceeptance of the corn’
afterwards would be a waiver of their default in not delivering it
"Defore, but would not imply a proinise to pay for the storage, -
when the storage was not at the request of the holder of the le-
ceipt, nor for his benefit, but only on account’of tlre detault of
Tyng & Brotherson.

There is no moral oblization, nér inferential li:ibility to' pay for-
such storage on ‘which a promise could be implied. * If this be in*
any view which can be taken of the case, the jury erred in al-
lowing for the storage, and the cowrt below should have granted
a new trial.

But there is no contract on 1he part of Cole to pay for storage. -
None can beimplied. Curtenius & Griswold had stored the corn;
whatever contract there was in reference to payment for storage,
was their contract with Tyng & Drotherson. It Walker & Kel-
logg upon their purchase of the receipts had agreed with Tyng'&”
Brotherson to pay them storage;” then Walker & Kellogg might'
Have been liable to pay for such storage ; but Cole never'contract. -
ed with Tyng & Brotherson to pay them storage on this corn.—
Cole by his contract with Kellogg might have been liable to Kel-




(3]

logg, if Kellogg had been compelled to pay’ stordge, but nof’
otherwise ; butinno case could Cole be liable to Tyng & Broth+~
erson to pay storage. Tyng & Brotherson are now suing Cole
upon a contract made by them with-Curtenius & Griswold, with--
out any pretence of a promise on Coles part to them to perform
that contract.- The suit must be brought for a-breach of a con--
tract against the person who made it with the plaintiff.- Cole
never contracted for this storage—he never promised Tyng &-
Biotherson to pay for it. Admitting that Tyng & Brotherson-
had alien on the corn for storage,-they mighthave insisted npon-
it, and exacted a promise from Cole to pay for it,- as a condition
precedent to its delivery to him, which would have been valid ;-
but they delivered it without doing this so far as the evidence
shows, and now they require the law orthe jury to presnme that
they did it. The delivery ‘ot the property to Cole was a relin-
quishment of their lein.  Bailey vs. Quint, 22 Verint.,:464, 474.~
Bigelow vs. Heaton, 6 IIill, 43. TForth vs.-Simpson, 13,-Q. B.,:
689. 1 Pars.,-on cont.,-681, Note (\.)

The evidence shows that they did not hold Cole responsible’
for this storage when the corn was delivered.  Nearly a year at--
terwards they settled their accounts with Cole and made ne”
charge forstorage.- It was a full settlement. They charged this-
storage to Walker & Kellogg,- or Kelloge. They souglt to re-
cover it from Keclloge and failed.- This shows that they had a-
contract with Kellogg, but none with Cole to pay for the storage.

Several of the instructions giten forthe appellees giveit as the*
law, that where one’ person stores grain with a warehouse-man'
for which a warchouse receipt is given,-and which is transferred,-
the holder of the war chouse receipt becomes personally liable to
pay the storage to the warchouse-man. We are ignorant of any
such rule of law. The warchouse-man hashis original contract
with the person who stored the ¢rain, and he has alien on the grain-
for the storage—Dbut how lie can have a personal action against a
third person, who never contracted with him, we cannot con-
ceive: -
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We think it clear, also, from the evidence that the juty rever”
allowed the appellant for the $244 which was proved, and which, -
indeed, was credited on the account of the appellces.: The bal-
ance claimed on the storage account was only §290. The jury

gave the plaintiff §354 46 on that same account. They must have-
mistaken or-misunderstood the evidence.

The contract between Walker: & Kellogg and Cole, -was im--
properly admitted in evidence.- That' was a seperate agreement.
in which the appellees’ had no possible interest.. Cole’s being
liable over to Walker & Kellogg,- did not affect the right of the
appellees to recover from Cole.- Itcould only prejudiee Cole’s
rights in this action, where he counld make no detence to that con--

tract, which he could legally make against Walker & Kc]logg,.

He had sct-offs against that contract in their hands,-and he had
a legal right to make them against it. IIe wrs‘debarred of this
right-by its being offered in evidence in favor of the appellees, .
MANNING & M ERRIMAN,,
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SUPREME COURT OF ILLINOI S.
Turp Graxp Divistox.—dpril Term, 160()-:., i v

Arvirax 3. Cowk, dppellant. L S
s s, e
ALeExanver G. Tyxa, | : T
Perer R. K. Brotuersox. Appellees. ) } Ay :
POINTS AND BRIEF FOR APPELLEES.
BIRINLIE? Byl

Tyng & Brotherson brought two suits against Cole before a Justice-of the Peace
—one for $177 98, in their own right, for wheat sold and delivered : and one for
$534 93, to the use of their assignees, for storage on corn, on which-last Colé wis
credited with §244, for sacks sold to Tyng & Brotherson. Onappeal to the County
Court, by Cole, the two suits were tried togcthcr. R i

The wheat and sack accounts were mutually admitted. The only controversy was
about the storage. If this was found for the defendant, then Cole was to have
judgment for the dificrence between the price of the wheat and his sapks; otherwisc
judgment was to go for plaintifls, for so much as the jury should find to be their;
due, deducting the price of the sacks. The main facts about:thestovage are;these:
Curtenius & Griswold held . the warchouse receipts.of Tyng- & :Brotherson; - for
98,000 bushels of corn in a particular building. In February, 1855, and while Gur-
tenius & Griswold still. owned the corn, the house- where it was stored. broke down,
and by advice and consent of Curlenius the corn was moved:into other buildings.
Curtenius & Griswold sold to Kellogg, transferring the receipt.. ~ By-the:terms-of
this receipt the corn was subject (o storage, if allowed to remain “4ftex. June, 1st,
1855. L o s f
* Kellogg took ont some 4,000 or 5,000 bushels, and sold the residue—say 23,500
bushels—to Cole, in the spring of 1855, also transferring the receipt: and Cole
agreed with Kellogg to pay to Tyng whatever storage should accrue ‘on the corn

Fo'pS e '

after the said June 1st, 1855. : 4y
Cole took away noue of the corn before the middle of July, and the last of it fiot
till in September following. AR
Tyng & Brotherson became partuers and joint owners of the warchouseés on the'lst
of June, 1855, and, at the usual rates, storage accrued as charged in plaintiffs bill,
see Kellogg’s statement, nage 2 of abstract, King, page 3,Grier page 4, &c. ; also,
contract signed by Cole, page 3. :

Tyng & Brotherson had always on hand during the summer and fall of 1855, -

plenty of corn to fill Cole's contract, and delivered it when called for, except on
onie or two occasions, when he either failed to furnish sacks or the hands happened
to be at dinner. Test. King, page 3; Harding & Neil, 5; Welch 6.

*Phe corn was stored in-places convenient for Cole, and he received it from thence

without ohjection.

On this showing the jury found for plaintifts the amount of their two accounts
together with some interest less the sack account of defendant. Plain-
tiffs thereupon enlered a vemittitur of the interest, and judgment was ren-
.dered in favor of plaintifls for $168,91, just the wmount of their two accounts, less.
the $244, due defendant for sacks. -The figures in the-abstract are. inaccurate ;
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but this is as the record shows. Appellees submit that the judgment is right, and
should be affirmed, because,

Ist. Justice has been done. The storage was fairly due to the plfis. They had the
corn on hand and ready at all times to be delivered to Cole from the day he made his
purchase * and kept hands constantly there to deliver it when called for. Cole knew
when he boaght the corn that storage would acerue after said 1st of June, and cx-
pressly agreed to pay it. It is-simply and grossly dishonest in him now to refuse.

2ad. Cole held the warehouse receipt of Tyng or Tyng & Brotherson for the corn,
(Kellogg’s statement, page 3 of abstract). By this paper storage was to accrue
after June 1st, 1855, it the corn was not taken out before. It was not so taken,
and plaintifls were bound o rave it on hand, and men lo deliver ¥l afterwards whenever
Cole sen! for 2!, Ile could not hold them to the terms of this receipt, so far as in his

Suwror, without subjecting himself’ to liability to them upon the provisions in their

favor, and the jury were: fully warranted in implying therefrom, if necessary. a
promise to Tyng & Brotherson, to pay them the storage which he permitted to ac-
crue upon the corn under the receipt.

3.0, As warchousemen, Tyng & Brotherson had a lien on the corn for storage, and
might have refused to deliver it to Cole until the storage was paid—Low et al vs. Mar-
tin, 18 11l. 286. By permitting the corn to be taken by Cole without paying this
storage, they lost the beuefit of their lien, but did not therefore necessarily lose their
right to look to Cole personally. The right of plaintiffs to the storage attached to
the corn while 1t belunged to lim, and with his kncwledge and consent. 1t is submitted
that what was, under these circuinstances, a charge upon his property, was no less
legally thaa equitably, a charge persvnally against him, and that his acceptance of
the property without satisfying this incumbrance, only bound him the more strongly
to respond personally {o the plaintiffs thereforg, the more especially as there was no
one else who could be holden ¢ the storage not having accrued until qf!er the corn
became his pronerfy. %

tth. Cole's agreement with Kellogg, (page 3 of abstract), bound him to pay the
storage to the plintifls below - and they might well sue him upon this contract.

“ Where one eaters into a simple contract with another for the benefit of a third,
stich third person may maintain an action for the breach, and such contract is not
within the statufe of frands”—Brown vs. Strait 19 I1I. 88, Eddy vs. Roberts, 17
1. 505.

Nominally, it is trae, this contract is for the benefit of Tyng alone. But as the
storage actually aceraed to the plaintifis join/ly, no question was made below, or is
understood now to be made, but that the contract was, in fact, for their joini benefit,
il anything was found to be due. -

While referring to this contract the attention of the Court is directed to a supposed
vawiance between the abstract and record. By the abstract, the contract reads
thus : It is understood some 25,900 bushels of the corn is (o be stored,” &e. In
the rreord (not now before us), the words ““ to be” do not, or should not, appear.
They aro not in the original contract, and the correction is deemed material, since,
as the coatract reads, it is an admission that the corn was then on hand and in store,
wiile, according to the abstract, it wenld be otherwise.

Ath. The statement in appellant’s brief. (page 2), that plaintifls had not the corn
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to deliver to Kellogg, is not sustained by the proof. Though, if true, it is n6t scen
liow this would ¢ifect the casc as (o Cule, since they always had the corn to deliver
to him, afier he owned it, as already shown. But, as to Kellogg, the proofis that he
called at the warchouse named in this receipt and found only a part of the corn there,
but did not know how much corn plaintifls then had in other warchouses. Ile then
sent Easton to this same warehouse, who, it would seem, did not find the anionunt rd-
quired in that building, but did find forty or fifty thousand bushels, at the same time, in
other warchonses of plaintiffs—Kellogg's statement, page 2, Easton page 7, of
abstract,

Nor is there any proof that Kellogg did not get all the corn he wanted to take
under his contract. e sent his man and got four or five thousand bushels, and
could have had fifteen hundred to two thousand bushels more from the same ware-
howse, but did not take it ; and might have had it all from the othor warchouses if
fic had wished.  Nor is there anything inconsistent with this in Tyng’s wishing, Ce-
fore this, to borrow the whole 28,000 bushels. By borrcwing the corn, is simply
ymeant that Kelloge should allow Tyng to pay out the corn which he (hen had on
Jiund to meet Kellogg’s contract, on other contracts which he had engaged to fill a§
ix evident from the proof; and it might have Leen a convenience il ‘Kellogg had
allowed him to do it.  As he did not, and Tyng only asked it ax a_favor, not a »ight;
the presumption is that he still kept the corn on hand to meet Kelloga’s contract.

The fact that it may have been stored in other houses than the one named in the
peceipt, is not deemed material even as to Kellogg.  The proot Leing that it was
moved beesnse that building broke down, and with consent of the person who then
pwned it.  But however this be that could not aflect Cole as he never made afzy'
wljection on this score and afterwards regeived the corn from the other building}z
svhere stoved. ‘

Gth. Noris it trdé that plaintifis. did not claim to hold Col¢ pcrsenally for-
{his storage. King’s testimony, page 3 of abstract, shows that they presented
the bill first to Cole, who refused o pay it, not denying the propriety of the chatge,
‘but insisting that Kellogg ought to pay it. And it was for this rcason that plaintiffs
afterwards attempted to get it of Kellogg. The statement of Johnston Cole, that
Myng said g he intended to make Keliogg pay it, becaunse he, Kellogg, had charg-
ed him (Tyng) for storage on oats, is not very consistent with other parts of the
‘rase, and might well be taken by the jury, with some allowance, for the position of
:he witness, and entitled to little consideration.

Tth. It is not seen how the settlement with Cole, subsequent to the aceriing of
‘the storage. aftects the case. It was not included in any of these settlements, nor
paid for in any way, as the proof expressly shows. And Cole having once distinetly
refused to pay it, well explains why plaintifls did not again include it in c¢ther ac-
counts which they had to settle with him.  \We might add, if not out of place, that
any one who knows Cole need not be told how fruitless such second attempt would
have been.  If he onee said he would not pay, he would stand to it, till the erack of

«doom.

&th. The contract between Kellogg and Cole was properly admitted, for reasons
=already indicated, as also because it showed when the charge for storage was to
-commence, and was mox‘g}é‘i’mdmission that the corn was then on hand and in store.

9th. So, the offer to prove by Easton that prior lo the sale to Cole, the corn Was
tnot in a particular warehouse, was irrelevgnt and properly excluded.

10. The suggestion that the jury did not allow defendant’s bill of $§244, for sacks,
‘is unfounded.  The allowance of interest, and statement of the case heretofore

made, shows that this credit was given to Cole, and explains the \'m'di(“}k v oA

Lith. No error, certainly none for which this judgment should be rendered, is per- ©

ceived in the instructions for plaintifis below. No injustice has Leen done to Cole
by the verdiet. Moreover, the instructions given for him, (sec additional absiract
made by appellees), lay down the law so fully and favorably for him, that he cannot
be'supposed to have suffered from those given for the plaintifls, For these rcusons
we-snbmit the judgment. below: should be afirmed.

COOPER & GROVE,
For Appellecs.
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BEIEF OF APPELLA NT

Stipreme Court of IIL, April Term, A. D. 1866,

X

Avyiron S. Cork

; Vs. Appeal from County Court of Peoria:
TyNe & Broruersox,

This was an action brought on two accounts—one for storage’
of corn, and the other for wheat sold and delivered. There is'
no dispute in regard to the wheat. :

It appears from the evidence that Cole purchased from Walker
& Kellogg a warehouse receipt for twenty-eight thousand bushels
of corn, stored in a particular building. That Kellogg, while the’
holder of the warehouse receipt, called for the corn and it was
not there. Kellogg could not get the corn at that time. Kel-
logg sold the receipt to Cole afterwards, and Tyng told Kellogg
that he (Tyng) was glad Kellogg had sold the receipt to Cole,
that he (Tyng,) had sent Cole to Kellogg, and that he (Tyng) could:
deliver the corn to Cole to suit his (Tyng’s) convenience. An agree-
ment between Kellogg & Cole at the time of the purchase of the
warehouse receipt was offered in evidence (which was objected to
as evidence by the defendant below,) which stipulated among other
things that Cole should satisfy Tyng & Brotherson for storage-
after July. . '

Tyng & Brotherson charged this storage to Kellogg. Kellogg
and they had an arbitration in regard to it, and the arbitrators
decided in favor of Kellogg upon this charge. Thisis Kellogg’s
evidence. Johnson S. Cole certifies that Tyng told him, that he
" would make Kellogg pay for this storage, for Kellogg had charged
him- for stori \g.oats.



(2]

It appears that at this time Cole was engagéd in dis tilling, ard!
required this corn to supply his distillery. T)"ug. & Brotherson'
liad warehouse réeeipts outstanding. They had 1ot the corn to-
deliver to Kéllo‘gg, and it was'a matter of convenience to them!
to have the corn remain,- so- that they could deliver'it in small:
quantities,-as Cole might require it.

Now we think it clear that after they had failed to'deliver the"
corn to Kellogg at his request, that they had no right to charge
storage upon the corn,- although- it remained after'the Ist of
June.  Kellogg would have taken away the corn but they did
not have it to deliver.  The reason why itremained int store after-
wards was because they did not deliver it according to their own
contract. They could not charge for this storage ; certainly they
could not, unless they proved that afterwards they had the corn:
on hand, and gave the holder of the warehouse recc ipt notice to”
take it away.- This they did not do.- The acceptance of the corn®
afterwards wouid be a waiver of their default in not delivering it!
before, but would not imply a promisc to pay for the storage,,
when the storage was not at the request of the holder of the re--
ceipt, nor for his benefit, but only on account of the default of*
Tyng & Brotherson.

There is no moral obligation, -not-inferential liability to pay for”
such storage on which a promise could be implied; If this be in’
any view whieh can be taken of the case, the Jjury etred in al--
lowing for the storage, and the court below should have granted*
a new trial, :

But there is no contracton the part of Cole to pay for storage. -
None can be implied. Curtenius & Giiswold had stored the corny
Whatever contract there was in reference to payment {or storage, -
was their contract with Tyng & Brotherson. It Walker & Kel-
logg upon their purchase of the receipt, had agreed With’Tyng &
Brotherson to pay them storage,- then Walker & Kellogg might
have been liable to pay for such storage; but Cole nevercontract. -
ed with Tyng & Brotherson to pay them storage on this corn.—
Cole by his contract with Kelloggthight have been liable to Kel--



«

(3],
logg, if Kellogg had been compelled to' pay storagé, but tiot”
otherwise ; butinno case could Cole be liable to Tyng & Broth.-
erson to pay storage. Tyng & Brotherson are now suing Cole
upon a contract made by them with Curtenius & Griswold, with-
out any pretence of a promise on-Coles part to them to perform-
that contract. The suit must be brought for a-breach ot" a con-
tract against the person who made it with the plaintiff.- Cole-
never contracted for this storage—he never promised Tyng &-
Brotherson to pay for it. Admitting that Tyng & Brotherson-
had alien on the corn forstorage, they mighthave insisted upon-
it, and exacted a promise from Cole to pay for it, as a condition-
precedent to its delivery to him, which would have been valid ;-
but they delivered it without doing this so far as the evidence
shows, and now they require the law or the jury to presnme that-
they did it. The delivery «f the property to Cole was a relin-
quishment of their lein. Buailey vs. Quint, 22 Vermt , 464, 474
Bigelow vs.-Heaton, 6 Ilill, 43. Iorth vs. Simpson, 13,-Q. B.,-
689. 1 Pars.,-on cont.,-681,-Note (A.)

The cvidence shows that they did not hiold Cole responsible*
for this storage when the corn was delivered.  Nearly a year af--
terwards they settled their accounts with Cole and made no’
charge for storage.- It was a full seitlement.- They charged this-
storage to Walker & Kellogg,- or Kellogg. They songht to re--
cover it from Kelloge and failed.- This shows that they had a-
contract with Iellogg,-but none with Cole to pay for the storage:

Several of the instructions given for the appellees give it as the'
law, that where one’ person stores grain with a warehouse:man+

* for which a warehouse receipt is given,-and which is transterred,-
the holder of the warehouse receipt becomes personally liable to’
: pay the storage to the warchounse-man.: We are ignorant of any’
* such rule of law. The warehoure-man hashis original contract:
with the person who stored the grain, and lie has alien on the grain

for the storage—but low lic can have a personal action against a

third person, who mnever contracted with him, we cannet cons-
ceive.



(47

We think it clear, also, from the evidence that the jury devér:
gllowed the appellant for the $244 which was proved, and which,.
indeed, was credited on the account of the appelleces. The bal--
ance claimed on-the storage account was only $290. The jury
gave the plaintiff $354 46 on that same account. They must have-
mistaken ormisunderstood the evidence.

The contract between Walker & Kellogg and Cole, - was im--
properly’admitted in evidence. That was a seperate agrecment:
in which the appellees had no possible interest., Cole’s being:
liable over-to Walker & Kellogg, did not affect the right of the-
appellees- to recover from Cole.- Itcould only prejudice Cole’s.
rights in this action, where he could make no defence to that con--

tract, which he could legally make against Walker & Ke]logg.'

He had set-offs against that contract in their hands, and he had-
a legal right to make them against it. Ile wes debarred of thias
right-by its being offered in evidence in favor of'the appellees,.
MANNING- & M ERRIMAN,.
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