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STATE OF ILLINOIS, SUPREME COURT,

Tamp Graxo Division,

~APRIL TERM, a. p. 1858.
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BRIEF OF POINTS AND AUTHORITIES.

1st. A sale of a chattel wGrfgage, where the possession does not ac-
company and follow the deed, is void as to creditors and bona fide pur.
chasers.
Thornton vs. Dawvenport, 1 Scam, 296,

2d. So with chattel mortgages.
Murray vs. Burtis, 15 Wend. 212,
Look vs. Comstock, 15 Wend. 244,
1 Penn. R, 57.

3d. The provision, that the mortgagor may retain possession, is a mere
limitation of the right of a mortgagee, and when the time limited ex-
pires, either the mortgagee must take possession of the property, or the
law must sanction the rule, that the real ownership may be in one person
and the ostensible ownership in another,
Hull vs. Carnley, 2 Hill 109.

4th. After defanlt made, the mortgagee becomes the absolute owner
of the property, and the possession must accompany such ownership, if
the doctrine of 7hornton vs. Davenport is to be sustained.
Burdick vs. Me Vanner, 2 Denio 170.
Patchin vs. Pierce, 12 Wend. 61.
Fuller vs. Aiker, 1 Hill 475.

5th. But the statute itself is decisive in our favor on the question. It
declares all mortgages of personal property void, unless possession is
given to the mortgagee, except such as are acknowledged and recorded
as the statute directs, and those are declared to be valid, if bona fide, for
a space of time not exceeding two years, provided that the mortgage it-
selt' shall provide for the possession of the property so to remain with
the mortgagor. In this case, the mortgage instead of providing that the

i 3
/



v
b n:‘:m-i,’

possession of the property should remain with the mortgagor at the time
it was sold to the appellant, expressly provided that it should not.
Letcher vs. Norton, 4 Scam. 575.
Fox vs. Burns, 12 Barb. 677.
Carter vs. Buckner, 8 Blackford 814,

6th. If the lien is for two years, irrespective of the time limited in the
chattel mortgage for the property to remain with the mortgagor, a very
wide door for fraud is opened in two ways, viz.: 1st. Every credit for 30
or 60 days, secured by chattel mortgage, the property mortgaged would
be protected from execution for two years, or the Jjudgment ereditor must
prove that the debt is paid—a fact not at all within his knowledge.

2d. The possession of the mortgagor so long after the time, when by
the terms of the mortgage he should have surrendered it, gives him an
opportunity to dispose of it to innocent purchasers.

4 { : 5
F {%(’ - &Ki




i3I GIFE n....hawm“ﬂ««. el

3

Ph CpupEs) woltReRs? ips brol worBeEReg Moug

SR URTY P U L .F,.wl,..m.. OLEGIE IO% 30

6 WOAZIROR ¥ ALk
(e JTIIGY 1T e

A6 GOOL JOL DA
GCPRIS] ok aute L [pe w‘uc?:ﬁ‘w 0 roﬂwwﬁ_ 2

§ip° L (pe e f= (or o Acwis’ frisebecise «

+

- : Covgen a8 pvtpess’ o 1
B

TP ae” Yoven § glew”

'
piR

17 mu2 2ojq (o gpe shhojwsy’ cubuoserh buoaygoq

: bossgezron of gpe brobeigd vyongy 1e0wjy Sip P 005 B8 £F0 e

bl o,

)
'

i

&



e

( 2 / 2 i 1%/ S,. . . O
")v//l/‘_’//_ ettt L é CLel Z - j e _\,/C ez § (»' Z0
v & ¢ N
(/%z( (_),/C,Z//z /{Flj 5)?

| %/Z @c////z Sy

g,

L,// ﬁlau\ éz)(u/ 3

7//L{u (e //aZ‘ZZ( Mzwfa;«o V2 6/11%
ac/%mm{w(/czl LCeordeel ¢ ¢ ﬂ{//oau/(dc, Y Nrvidey
Wt Iz 220e 7‘5/42 /’ﬁ Fcas (4;4{:"; /'/ZZ Goddedidy, o
WinFel Aol cloes e diglit—of /=
i ite //e(,/ Vo /2 /Z—Z/O‘{{/J /z,;” T
4&(}9/}7%& {fn e Wam //ﬁd’é%f‘"
/tcLaf Zz’/727aée 7> //4”(7;//(' m/[co
/2W&4Af—’ vie o arlem @reol b w-blenbilers |

L@LC%M(M %7—- %u&?aa.az.? '

" [( (//L(,Ao(a,z’u& et oS cal ‘
/Wmf'kfwﬁfmt > 97u4w11u2'é‘% G
/WP fT/w v @/W;,é /MJ el lrgegins N |
%ca,wm Kz/mc e Slala?s, ¢ il e 4
dzuz‘/;a/z, o1l Qe rit aese /&a[//é( Ft0l fvtvevcrd
Sy eced. s the lwo (0o yrears /y((( /;, 142“577

ZL{( /7’ e /ajé&JWﬁé‘/&Q//LQf—/Zﬁdf
ﬂ17/‘"7 i cler c(

i

Mwi’/m .
Z(/(/ (“’é e Gera AL e c Mfff aw /%;:Jol

4 -
L1258y -8]




U adeo Z(//j (tzzz<7nm.aﬂ f/ /L(Z/{zzué 8

/”Z..Zﬁﬁ(z/'}’izzuz( Lhere Prao  P2g (,/?[t,u/c R
,//,{,Hg&z(\fggw herl //1/14u[¢4/(1 /a“/ /m//
f/z/(/ Urtac %2(4,(14(01 VA g /('Fa((zc Zrs J:,//AL
Gflc Tie dale Iras (Tiz Cfifi averZ™ octast ¥
L Corlet 0//&“@ Cocctl oo Fe Tzo rhle sneneL
oy 22 “?/fzz/ I 4 &’/Z/auzj'a‘uzu’a e ce |
/cuLLL » Tz ~4(("41/t4( /mz(/a‘aL % / / i
(/&//lumc[(x/(« //7/5(L( JreTice /(0(44, Zre (Z2e.
7[((c<: /{Aptd 4/1 e /17 a(//h/tfé Zie
Nt ndoin g tds 3 (Frot, ﬁt“CM/ B f&g:(t«,.
of i tycecTrin F e V20T ape, MhE Zec G pec’
4(7/5}" 21-c o< /ézfzmuu, L5 oy é;cﬁnn 0/4

f)vu'z./c /‘{a_z /Z{/ (4/1(( Z/&111(4/cz1_, r ?jf (;

Xf{(,o(/ (? /!;(1, 7/((/fa/&"zr' .
12 ttar . R Pt JZ‘_/Z/‘Z }ZZ(’ZZL e gl
priastay 7

'1U?L7 %(l/ur”—af' ;-0(/(411414,1, e letioresnni

@flT L has /L((m/(u‘(l’ e f(//mé@ Feass

/.LVUL G liviedd= [ S Velali

/ T Carcorit le Lot He prsoitonge i

V11 ceele /(1 i le o pv st Bk et et g p sl
72@112‘74 0t Cocckiliss o //Z?—muﬁ’;n/(a z}f Vs

/«Cf‘/ G 2ree Tyagee orie /77// 7‘/‘%/4#4;««
al (he z21alicic ?"”//7"0/542"' e cnicas fo Hap
Nt AT 'f(/m ‘csz/ff’/ (AT /{.{/(‘uu,t Z@C%L
/M//f./f" L/u Db /a/uz //M /‘ZZT/U/A/

{(JZ'L(O tuw 7(/41&/1 /ﬁr?g;a%/ /u/za/,;z,,{“Z

|




r Zeine vr2elel G L€ Prruie o) /24./
/?(ﬁ //f{*’/ (7‘?(&/& Mi/be»t«t i //(, /t-@

27

;’/7&

acl ay Cvieleiree

é'

/72—{ 2 talid oy ‘)’1/4‘,(7'4-/1, {?fz /

7ie

{/‘/lf’lf
1 n(/(¢/;:,(

Kl

\
A

% CM(A(;(

¢
-—J.‘lj’fy-,g?

e R O O O O O R R R R R O R O R R R R RO R R R R RS

Ci 11 e irentl,, /‘7{2— /g{’zz (/, . Egec e, tan LR
%é‘l/Lté[/ f/ G L‘//»tdtb /WMaeﬁ; o a2 /f-
0/1// 1L ve e Pl !éayac o/?/u;vﬁ/(/z/&"mwgm e
Lo 7{701 g ) (T /M/u/?/%o/z/?z Govsilet ok
7ﬂt(4L(L{,W ,Q"/Trlz’”;?%a;(L. /;r(/(/ Ve T //Z()?/’//ﬁ}ﬂb
@0%»«’7 o ;cﬁt £ T Aoy ctsa gl /‘/7/ 222 3
D ;’/a;f, al™ i1t % mﬂ/a;/ /d*/[o—u z :14;4
/7‘1?7”20/&5“ fic delbl-riabecrct 2 (rled (T
O/Vl/tr’?({fllfal /f/_fu d‘ﬁu‘l% (T '}'iz{v\f’/fq_?é(, ////&Z |
‘4@(?4&;1 (//' /‘);7 1ol Frra ke ér ¢id Jel/~ /x;a‘ lle é/fz'(—
L tn u(?" eon Lz, 6F Leclr ¥ Pas i )2eoFgagees
Ny 21 Gdy /:_//L/Z{J leel /lz e Le (/-/ Le2 ﬁcaf Y P ‘%
%L/ /{1;‘/464 oLt w 2 b w‘;fﬁ £ :
Shirt . i, X Lk o vitadonatle Wie “l b
/?fc' it a iu'u/’/['fvu, ;i u*ﬁ‘a/; (e 2tees ’j?a;ée
Ny aateit s 2o Bt day T é;tt,/_;[m
fl/zw K«ﬁub s frine ol /(A‘—f—ﬂ-/y({td/) /} ver  Llis
QIQLQHCL,S-L/Z l% ./tﬁ(u) -uu‘é"'{ifé“'(l- Ve Zz,u;fﬂfn %ﬁet‘“‘
,%{ r /"lif/u vy, ad b~ Whet—s Atodeorn atle - | |
\ G T abtinee ) Lt LovovaZion
Nc '4(’«7 /fﬁ://h?!/ve«lﬂ;'b 7"%&//{"/4@{4“1:« LT
qu'f Q]juvr‘/ynjc“c 21 J‘I';/, t/\:\. (Tt Ca priape .
(Fief praTioe ellas st som i lieForem B
(Fa.lé % [l é(ln‘/." I~ c%feam&é’“aﬁ T sk 5
3/ 73 ‘(“u({;/“f Ki vorniio eats OOl BNy iis ney | Gank

e - L * 2
ECLTTe Chvovecd oy ¢7 Co e :/[ ‘-'A(",,”C,’A_/f/: ] 4‘{;{{_174'*;/11 /7//{}‘7 '

—— B . S

}/14//u v /ﬁ Zl/u:?//;f(/oLA § v ?z,.«t.t » 7;7 yk’ ‘vaz



/(.'L 1efain /L/ad(/(x/;lc;l-u 7%2(' (‘&/%ufﬁ% Tere ;
r€lc /7-«? Al e occrel }zvzcsz(.u',_(f a?"éﬁ/féaul‘*g
_([af(';:c-} AT titletcal (o z/“,‘u/ gw S e ’
(/{//6(10177714:1;(1, Wt el /;W/;d/eddfg‘n f///r\
7ZLW%§«(&;¢L aflc mzha%u‘?e/ s /é(“z‘zz"
At (-~ cliee or i a47 P 4[&‘7’"7” - d: ZHeTS
711177{7/!% /{z cocecbin &(,ZZ"‘?' :

&Al(’/i/b(ﬂt O~ red lo ci cf&zu“{/j ﬂ’/déu-(- /)/ﬁlfjmély:
W/ZZ/Lt’If}a?(L 22 (26.&muf‘a/ ﬁc'; /;fui-;y ﬁ;ﬁf-ﬁ::,
‘Klﬂ .’:u/ ‘.«Zec/(/l,u,'é*- /ﬂr W??u*r?}a;;m/fa, %,‘LCI/[M/,zB

|
|
|

B

/ZML fsz 7!,(47‘7’/76(;66 jlz el g die zﬁ'd_z, o) *(/1,(4
‘ /\67 /fi,t{,usa?i H /{ay Vo7 ‘ﬂ/un/téuo B /27 }er)’lf;'q/m}

< he Lot

-

R
g }géé Ztl Lcécc 1L C’%f»u(//‘o/ /7,{4 aZ(f{,c‘z('é. %' 117 /;lx
? :\QZ g\gg (/( A~ [/ /71/'1 /1/7, Lt (-4%51, <y a?t" (T (/zy YA LG e
Nl 8 Sk , " . £ g B :
= i & *égg //0’/«0(41{1 1 L2t tfﬁ/a 117'{?, P21 &« é( VY tu /E%f/ru Lt //(,4?"2
Y §§ «é i : I i '
g)\- $§§ § (;?11//#\75 l[-CJ /94' =2 Ece 7€ A %ngé a&a—u,m ere
\;i 3 '3 K At /w.'({, cr Mol cvea (/M, (2% o i /lt 27 e

.

2 //ZL‘Z" ﬁ( (ﬂtt
7‘(/‘1
S flicace

S —
AL

N
§§i§§§§ /)lzyuff %I [ic /04/(.1_,1('1 w Y Adpecrflire e ‘//a_

éﬁi‘ \3;§§ S arrt 6&:7 /722" ZMA;{;&&/L ¢ Eyeenliad * 7\ﬁ— )

*&i:{ i&jg é’Z(“ & V0 Cadc o it i AR s dvicie TR

g\i‘é;ti (/uldh‘i-m A;u Keeor Sa el /%Z,‘;,yn e i S /46
WEIN 67 4 vt oeron b fors fovon BT oftieiinm

A

pop

/?EZ;%t
a{i

ey fo i Vg 72PN o/
I e de

“u

(/’/7/ /m/&c&(% 2% 2/227 <. %:AM%; P /7 72> Py zz;q@ﬁi_:
(I/L:[ T 77 4 /l/L, ’Z/rl//( A /~(7” Ao /;( atd, /,,Z(. f7/‘{’/ 72?2t ,}Z
//x(/.no i ,.722, Atm ,;( a1d o

e
T %

Cuad
M
N

~,

)-{LLL
At
wuld [

e b wv
A

wal“{
i e
B

L ‘ﬁ"{ ¢ /( A u(%' -
aaer ¢

91
{Tw

¢ a g lid

N ;%7]
8,79

[= A / -
L L Lo

-771 il I L L

"
’m v
¢



;;;;rs.,_@

4
74

\y./l ¢ (///( S ,/7(1 Fe P27 .""/j'zcl 7/((} %{; z < ),//(< 2

/&((_ % B (’A‘L Coli el o

ﬂa[’(a,ul 2. /{f[’f('afsz /¢ 7‘32-/(/: F7
}//l((fz(/_?/i v, /////"((( e : /7 /)(‘/,{_‘, &(7a'

v A / 2 I':“L’(‘/L'Z;; 2 > c
w/( ff/(’unc M/\ é/a 7 /if(»f/l. e elclel ceeo

S 2w /(/( k.

5;11 7/[" I~ /é//g.zf 72 ,/{37(/;/)'. 520,
\//1‘( éthc Lo \Z(}t 1 Lesek 4 7/;‘[}16{/' 2/7

JBidaete o ofitisi 3 bow. (66 » - S 20g
Y vvilame vo Wettett- 3 Vard. Eoy
e Seelsin ./Asz Hy ST on ffafy«,f* Prsy

& /olu/w(/ (,m, M /dd" %«gf/’w 0”‘/ /69

(//t P J&’zf 77 'ffz»zaf{'/zw_ | ;
B ok 1, B (T W / 2= feers Cg. 435,
Alafles 39, Zf: ﬁcw fé. - 3ov-

9-*(*11/“)«/‘& 2 Mt th 3/ 5 lpz‘i,/“-‘f . 5°3 &
et /77/(__444,/1 LSE o Bt Lin AeblaPine 5 fov

- -
L € LR ccre v

Flie 2ra.T0t oF & ChalZtil toos it b toe ¥ Carotberiec

\&L (,/{1' (,S" 0"““?‘ //f:f‘ é "‘ //(’{' e /2‘6.'

56 . labaia.
Pe Oy @ he Bravel, Bavk ot Decatr, 12 Kl 205~
.9?4/&4)‘? -z %flétiw , %0%!- 20
% trn, ]71 W '

Hidlson vo ZI/W & al- 2 W“‘Q v.,feéé /5~
fm"" 4"‘/‘(&4" / eu, %‘/ﬂ‘n 3.

56 4 & C( 1»476‘44.(,&./- l 5-(/ 9.



T

o il Ve 25, | dokam P D Y oy ho it

A

;h 'f;d«.ukw MW{b € = ?' 244

'”Me\-(, )‘(0‘-'“4 b R 1,,

{mq/,&u M M

5
- -
A
B
L
be
<&
L | »

’yﬁ a‘“{_ adl—g

o~

/; &M 293N 2
% Fasl 204:

Of&/awo(/ 91

W
WA%
‘\
>
& oy '

L ‘ . .

\ ;
= N =% \'\"\5 e

{



/Z W /laéé?/\ o ‘5/%/ S P {41{&.‘ : ¥
L// /%L 2?;- {f PR (,/l}/, )4 el

- -

: ; S
/Zf,L«/g,c/c 3 L/A-«‘, Fociie I T '-7/ &z._ - il

MM WEEE mOERN

k-/( e 7 /¢,¢/€'——Q £/7 4 Ague s ,41“4\
r"/ p i g '
/»-L /ZZ* Q'/ CBRSREEE o Lz L71 C e = L AN S S |

L/b.&zm- 16’7,,,_‘_ P A )

{as5y-11)

:







A A Tn iz
e -’w“; “ i%

S

Voiccn 4 freem 7. 1

—

= 1N




Supreme Court-State of Illinois.
THIRD GRAND DIVISION.

PETER DONLEVY, ’
8. Appeal from LaSalle County Court.
NATHAN GRAY.

This was an action of replevin, commenced by Gray against Donlevy,
December 31st, 1857, for the recovery of one span of horses of the value
of four hundred dollars,

tocora  Declaration in the usual form. Pleas, 1st. That defendant did not un.
s+ lawfully take and detain the goods and chattels of plaintiff, &c.

mocora 2nd. That the plaintiff was not the owner of, or entitled to the posses-
#%2 % sion ‘of the horses.

3d. That the horses were the property of defendant, and not the
property of plaintiff.

puges  On the trial, the plaintiff read in evidence a chattel mortgage executed
by John L. Coates to him on the 25th day of May, A. D. 1857, for the
following goods and ehattels, to wit:

Sixty-three three year old steers, twenty-nine cows, three mares and
colts, forty hogs, one pair gray horses, one pair bay horses, one pair mules,
one pair mules, one pair black horses, two yearling colts, one two year old
oolt, forty yearlings and two year olds.

By said mortgage it was provided that if Coates should pay to Gray,
itscora fOT the redemption of the above bargained goods and chattels, the sum of
mze3 gix thousand dollars, ($6,000,) on or before the 25th day of November

then next, with interest, according to the tenor and effect of a certain
promissory note given by Coates to Gray of even date therewith, then said
mortgage to be void. And it was further provided by said mortgage, that
until default should be made by Coates in the payment aforesaid, it should
be lawful for him, the said Coates, to retain the possession of said goods
and chattels, and to use and enjoy the same; but if the same, or any part
thereof, should be taken on execution, attached or claimed by any other
person at any time before payment, or if Coates should attempt to sell the
same without the written permission of Gray, then it should be lawful for
Gray to take immediate possession of the whole of said property.

The following was endorsed on said mortgage :
STATE OF ILLINOIS, LaSalle County.
This mortgage was acknowledged before me by John L. Coates, this
21st day of May, 1857.
o,
PATRICK M. KILDUFF, J. P. { seac }
l\_\,.«
#eurs  The within mortgaged property is on the premises lately owned and
#% 9 gecupied by Henry J. Miller and Edward Hull, in the town of Hull, Bu-
reau county, state of Illinois.

N



2
Plaintiff read in evidence the note described in the mortgage, and proved
that Patrick M. Kilduff was a justice of the peace, residing in the town
of Peru, in the county of LaSalle, and at tha time the mortgage was ac-
knowledged, and that Coates then resided in the same town.

Plaintiff offered in evidence the following entry in the docket of Patrick
M. Kilduff, to wit:
JOHN L. COATES

TO %

NATIIAN GRAY.) Chattel Mortgage of the following property, to
wit: 63 three year old steers, 29 cows and calves, 8 mares and colts, 40
hogs, one pair of gray horses, one pair bay horses, one pair mules, one:
pair mules, one pair black horses, one two year old colt, 2 yearling colts,
40 yearlings and two year old eattle.

Acknowledged before me the 25th day of May, A. D. 1857.

P. M, KILDUFF, J. P,

The defendant objected to the introduction of said entry: the Court
overruled the objection: the entry was read in evidence, to which decision
defendant then and there excepted.

The plaintiff offered in evidence one of the record books of LaSalle
county, in which said chattel mortgage was recorded on the 6th day of
June, 1857. The defendant objected to the introduction of said record ;
the Court overruled said objection, and permitted the record of said mort-
gage to be read in evidence, to which decision defendant then and there
excepted.

The evidence showed that the bay horses mentioned in said mortgage
were in the possession of Coates when said mortgage was made, and re-
mained in his possession until the 28th day of December, 1857, when he
sold them to Donlevy for $400, and received payment therefor ; that they
are the horses replevied in this suit, There was evidence tending to show
that the chattel mortgage was fully paid before this suit was brought, and
evidence tending to show that some substantial amount remained unpaid
on said mortgage when this suit was brought; that plaintiff demanded the
horses before the suit was brought, and defendant refused to surrender
them. This was all the evidence in the case.

For the plaintiff, the court instructed the jury as follows :

1st. That if on the thirty-first day of December last, there was a balance
due and unpaid on the chattel mortgage: and if the horses in the mort- -
gage and in the declaration mentioned had not then been discharged by
Gray from the mortgage: and if the horses were sold by Coates, the
mortga2or, to Donlevy on the 28th day of December, A. D. 1857 : and
if the mortgage was duly acknowledged, and a schedule of the property
mentioned therein noted by the justice on his docket, and recorded in the
recorder’s office in LaSalle county, in the state of Illinois, before the sale
by Coates to Donlevy: and if on the 31st day of December, 1857, and
before the bringing of this suit, the horses were demanded by plainuiff of
defendant, and defendant refused to give them up, the plaintiff is entitled
to recover.

2nd. If Gray received property of Coates as a payment of indebted-



N oy *

3
tess, consisting in part of the note in the chattel mortgage nientioned and
in part of other indebtedness, and there was no application of the payment
to the mortgage by the debtor and receipt of it by the creditor on that
particalar indebtedness, then the law allows the debtor to apply it to such
indebtedness as he pleases.

3rd. Will the Court imstruct jury that if the mortgage was executed
and acknowledged before the justice Kilduff and was duly recorded, and
was duly recorded in the recorder’s office, the fact that the justice, in en-
tering the list of articles, added to the cows the word * calves,” would
not vitiate the mortgage, if the one introduced 1 evidence is the same one
entered on the docket.

To the giving of each of which instructions the defendant then and
there exeepfed.

The defendant asked she covrt to instruct the jury as follows:

1f Gray permitted Coates to retain possession of the horses after the
time specified in the mortgage for Coates to retain possession of the sawme,
and after the 25th day of November, A. D. 1857, permitted the horses ix
question to remain in the actual exclusive possession of Coates, and Coates,

“while he still remained in possession, on the 28th day of December, A. D.

1857, sold said horses to defendant: and if defendant was a bona fide
purchaser of said horses from said Coates: then plaintiff cannot hold the
horses under the mortgage a= against defendant. Which instruction the
Court refused to give; to which decision of the court the defendant thew
and there excepted.

The errors assigned are:
1st. The Court erred in admitting in evidence the entry in the dovket
of Esq. Kilduff. '

"

2nd. The Court erred in admitting in evidence the record of the mort-
gage.

3rd. The Court erred in givime each of the instructions asked for by
plaintiff in court below.

|

4th. The Court erred in refusing to give the instruction asked for by
the defendant in the covrt below.

5th The Court erred in refusing to grant a new trial.

GLOVER & COOK,
Att'ys for Appellant.
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