14448

No.

Supreme Court of Illinois

Brown

V8.

Gorton et al

11641 «E2p7






" » . ; ) 1
L ' ‘ . \',7’)

) r~ y L
. | /
/ A a)-'—s/l/z"
#%@Mzuéaﬁwmd;w oz 2=,
/ - - .
2 %

G b2 221 AL ',6/'//,;, L e e Al e

—_—

e v
Al
"

¥

%%”%“W’”"f% |, s B

J@%M -
e ete=lo 4%, { ""‘_h_‘:'
HMAZ%M/MAZJ/? MW/




e 1.3.*
R ‘ T
R <




| d
|
: -Fli o g

Dy f.. /%&é//% v

| mﬁ%%ﬁm

%‘/t/%w ss.
Goeret
%%4 7t B £

L %}»m Z 2«—«. Zé“/w 22, 17”
7%% 2zl el 2.
\Zz o /%%% &M&M %,{/4-\
S 20 WZ?//K& %%WL//J/A/ e
2228 W e e %M&/
% e e %@U s Lfed.
A—%[// MW/?AW—'//L{/V v W
V7 %%MA//ZL /mm%/éu&
o e d// M/
/% Z?ZZZQM @M/Z; ZLZ,W
Mw L AN A A A o
o o % /M,/M%Zm@zwz;—
%Z@c{, ot,/«ay(%//ﬁa PR Dy S
M e B o %‘44 |
W’m %/4&«% 7/%% w2l T
M /MW,&‘I&/ ot s a
V. paZi . o o i R sz»; o J

L %



Z P %m i &%
L e e IR L -1
~ = A o e . Z% g /l
%7%“%%/4 A M/W/Z/V//V/%é%/
,Zd,m 2 f— = Z z : %? 2
ARG
, G ‘ %%M > ca %
el e 10 T T G e e

A 7z ﬁ,;@p : ﬂfz Lz 7 - | ';‘Mﬁ{
5 Mm‘ s ‘% 47

e

%% : g&,@.m A’%&%//ﬁ é’w( /;7-

e e B AT A S
= T
fl e, fooF folceirs /Z A2

= Aw Lo o 47% /édao{;\w“




i e %&(/ %—/ VL e
Fovreoe St 5 7

el AR RN D B

N war . |
[ s e Z i
o Dabzr. X poeet L Lon Pes- /ln// e,
g Al Gt s i i 7



P

A % X e - 4
— -~ X RaEaas vy X e e .«nw nS

e













|
| |
1 |
!
1 _
| R
} - L
1
|
i _
}
{
|
|

SRR S—— L g e ————————— A

! L :
“ %

| !

| {

{ |

) !

| | %

\

| !

| |

| |

‘ ]

i {

' 1

! 1

! i

| {

|




THE SUPREME COURT

OF THE

STATE OF ILLINOIS;

THIRD GRAND DIVISION, APRIL TERM, A. D., 1863.

e —_—

JOHN I, BROWN, Plaintiff in Ervor.
VS

JAMES B. GORTON

JOHN . COTES,

ERROR FROM LAKE.
' Defendants in Error.

BRIEF OF THE PLAINTIFF IN ERROR.

The action is Debt on Injunction Bond. The declaration is upon the
bond, and has attached to it a copy thereof. The bond is a strict compli-
ance with Sec. 11 of Chap. 27, page 382 of the Revised Statutes of 1845,
and under it the plaintiff, in his declaration, secks to recover of the defend-
ants damages, 2118 injunction having been dissolved as averred in the decla-
ration, (page~~ ¢f Abstract.)

First. That by reason of the issuing of said injunction, plaintiff necessa-
rily incurred costs and expenses in defending the same, to wit: $500.

Second: That plaintiff sustaine(}’ikllllagcs by reason of the issuing of said
injunction and the service thercof, the plaintiff and his property, thereby de-
priving him of the use of the same from the time of the service of the same
to the dissolution, of $2,000. ;

Third. hat by reason of the issuing and service of said writ, and during
the time the same remained in binding force upon the plaintiff and his prop-
erty, thereby tying up and stopping the plaintiff’s business during the con-
tinuance of said injunction, he sustained damages to his said business to the
amount of $2,000.
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Towrth. That upon the dissolution of said injunction and the dismissal of
said bill, plaintiff recovered a judgment against said James B. Gorton in said
Court in the sum of $170 374, and that the same has not been paid.

Irifth. That said Gorton has not paid all such damages and costs as were
awarded by said Court to the plaintiff upon the dissolution of said injunc-
tion, whereby an action hath occurred, &ec.

Defendants demur specially, and assign the following special causes of
demurrer, (see page 4 of Abstract.)

Tlirst. That the action is brought on an Injunction Bond, executed pur-
suant to Sec. 11, Chap. 72 of Revised Statutes of 1845, page 382, and that
the declaration contains no averment that any costs or damages were award-
ed against the defendant upon the dissolution of the injunction.

Second. That the condition of the bond sued on is, that if defendant shall
pay, &c., all such damages and costs as shall be awarded against him in case
the injunction should be dissolved, then the bond to be void, &c., and that
there is no allegation in the declaration that any damages or costs were
awarded upon dissolution of injunction, or at any time.

Third. That there is no allegation of any breach of the conditions of the

hond.

Fourth. That there is no proper or legal assignment of breaches of the
condition of the hond; besides the matters specified are not provided for in_
the condition, and if they were, they are not properly set forth in the decla
ration.

Iifth. That the second count is open to the same and many other ob-
Jjections.

The first cause of demurrer is not well taken. The language used in the
declaration, in this respect, is identical with that used in the condition of the
bond. The declaration also avers that a judgment for costs was entered by
the Court upon a dissolution of the injunction and dismissal of the hill.

The second cause of demurrer is identical with the first, and both cover |

the same ground. The general idea as expressed in these two causes appears
to be entertained by the pleader, that no action can be maintained on the

" bond, unless the Court, at the time of the dissolution, assessed damages by

reason of the issuing, service, &c., &¢:, rendered judgment therefor in favor
of the party injured ; and the'same idea appears to have been entertained by
the Court in sustaining theAdemurrrer. This is not a correct exposition of
the law under which the bond is executed.

The third cause is not well assigned, for the reason that the breach is
stated as broad in the declaration as the wording in the bond, and in nearly
the same language. This the plaintiff insists is sufficient.
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The fourth cause is covered by the two first, except that it complains that
the matters of damage specified in the declaration, are not provided for in
the bond.  This objection raises the real question upon which this demurer
is decided, namely: That no damages can be recovered on a bond of this
kind except such as the court shall assess at the time of the dissolution of
the injunction. ~ Judge Maniere, has so held, not only in Lake county but
in C%%.gov%r:ﬂ‘gfrwqﬁ%’gg(?pﬂtg;flgéﬂ'}l_term, of 1862, of this
court,/éhe case of this present plaintiff in error, against this present defend-
ant in error, was before this court in an action on the case torecover of this
defendant in error, damages for the issuing and service &e., of the injunc-
tion, provided for in this bond, set out in the declaration in this case. The
plaintiff had commenced this present action in the first instance, and the
court by sustaing this demurer had decided that he could not recover his
damages in an action on the bond unless they had been tsseed by the court
at the time of the dissolution of the injuntion, and that in any event dama-
ges could not be recovered forloss to business, and business credit, &c. The
action on the case was then commenced and successfully prosecuted in the
court below, to judgment, from which defendant awﬂe&fihw:md
upon such appeal, this court decided that an action,could not be sustained,
but that the plaintiff ’s remedy for the greivances complained of in that ac-
tion could be recovered in an action on the bond, and that an action on the
bond was the proper remedy. See case of Gorton vs Brown, decided at
April Term, 1862,. See also, case of James A. Hibbard, et. al., vs James
Me Kindly, et. al., decided at same term.

W. S. SEARLS,

Attorney for plaintiff in error. =
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BRIEF OF THE PLAINTIFF IN ERROR.

The action is Debt on Injunction Bond. The declaration is upon the
bond, and has attached to it a copy thereof. The bond is a strict compli-
ance with Sec. 11 of Chap. 27, page 382 of the Revised Statutes of 1845,
and under it the plaintiff, in his declaration, secks to recover of the defend-
ants damages, the injunction having been dissolved as averred in the decla-
ration, (page—é‘—Lbf Abstract.)

First. That by reason of the issuing of said injunction, plaintiff necessa-
rily incurred costs and expenses in defending the same, to wit: $500.

Second. That plaintiff sustainewllages by reason of the issuing of said
injunction and the service thereof, the plaintiff and his property, thercby de-
priving him of the use of the same from the time of the service of .the same
to the dissolution, of $2,000. '

Third._That by reason of the issuing and service of said writ, and during
the time, the same remained in binding force upon the plaintiff and his prop-
erty, thereby tying up and stopping the plaintift’s business during the con-
tinuance of said injunction, he sustained damages to his said business to the
amount of $2,000.
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Fourth. That upon the dissolution of said injunction and the dismissal of
said bill, plaintiff recovered a judgment against said James B. Gorton in said
Court in the sum of $170 371, and that the same has not been paid.

Ifth. That said Gorton has not paid all such damages and costs as were
awarded by said Court to the plaintiff upon the dissolution of said injunc-
tion, whereby an action hath occurred, &e.

Defendants demur specially, and assign the following special causes of
demurrer, (see page 4 of Abstract.)

First. That the action is brought on an Injunction Bond, executed pur-
suant to Sec. 11, Chap. T2 of Revised Statutes of 1845, page 382, and that
the declaration contains no averment that any costs or damages were award-
ed against the defendant upon the dissolution of the injunction.

. Second. That the condition of the bond sued on is, that if defendant shall
pay, &c., all such damages and costs as shall be awarded against him in case
the injunction should be dissolved, then the bond to be void, &c., and that
there is no allegation in the declaration that any damages or costs were
awarded upon dissolution of injunction, or at any time.

Third. That there is no allegation of any breach of the conditions of the
bond.

Fourth. That there is no proper or legal assignment of breaches of the
condition of the hond ; besides the matters specified are not provided for in_

the condition, and if they were, they are not properly set forth in the decla
ration.

Fifth. That the second count is open to the same and many other ob-
Jjections.

The first cause of demurrer is not well taken. The language used in the
declaration, in this respect, is identical with that used in the condition of the
bond. The declaration also avers that a judgment for costs was entered by
the Court upon a dissolution of the injunction and dismissal of the bill.

The second cause of demurrer is identical with the first, and both cover
the same ground. The general idea as expressed in these two causes appears
to be entertained by the pleader, that no action can be maintained on the
bond, unless the Court, at the time of the dissolution, assessed damages by
reason of the issuing, service, &c., &g, rendered judgment therefor in favor
of the party injured ; and thessame idea appears to have been entertained by
the Court in sustaining the demurrrer. This is not a correct exposition of
the law under which the bond is executed.

The third cause is not well assigned, for the reason that the breach is
stated as broad in the declaration as the wording in the bond, and in nearly
the same language. This the plaintiff insists is sufficient.
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The fourth cause is covered by the two first, except that it complains that
the matters of damage specified in the declaration, are not provided for in
the bond. This objection raises the real question upon which this demurer
is decided, namely : That no damages can be recovered on a bond of this
kind except such as the court shall assess at the time of the dissolution of
the injunction.  Judge Maniere, has so held, not only in Lake county but

in C%%We%rs pas}faéng ;D}‘Zﬂ“}gf\l’”l/ term, of 1862, of this .

com‘tr}kthe case of this present plaintiff in error, against this present defend-
T _‘“‘f‘- ant in error, was before this court in an action on the case torecover of this
’ N %"".’-f'*‘w-H defendant in error, damages for the issuing and service &ec., of the injunc-
. ‘ -, r..f'“ﬁi)n, provided for in this bond, set out in the declaration in this case. The
i \ " plaintiff had commenced this present action in the first instance, and the
' court by sustaing this demurer had decided that he could not recover his
damages in an action on the bond unless they had (been jsswod by the court
at the time of the dissolution of the injuntion, and that in any event dama-
ges could not be recovered for loss to business, and business credit, &c. The
action on the case was then commenced and successfully prosecuted in the
court below, to judgment, from which defendant appeal{p%o this court, and
upon such appeal, this court decided that an actio‘;lj:c'hould,,not be sustained,
but that the plaintiff ’s remedy for the greivances complained of in that ac-
tion could be recovered in an action on the bond, and that an action on the
bond was the proper remedy. See case of Gorton vs Brown, decided at
April Term, 1862,. See also, case of James A. Hibbard, et. al., vs James

Me Kindly, et. al., decided at same term.

W. S. SEARLS,.
Attorney for plaintiff in error.







Supreme Gowst ot Ellinois

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

JOHN M. BROWN,

]

8 l}meoa FROM LAKE.
|
J

JAMES B. GORTON & JOHN H. COTES

—_— B —_

APPELLEE’S BRIEF.

This was a suit brought by PI'f in Error to recover upon an alleged breach
of an injunction bond given by Def’t in Error to Plaintiff in Error, in a suit
where Def’t Gorton was Complainant and PI'f Brown was respondent.

The condition of the Bond set out in the first count of Declaration, (after
reciting that Gorton had sued out an injunction against Brown,) is, *Now there:
fore, if said James B. Gorton shall well and truly pay or cause to be paid to the
said John M. Brown, his heirs, executors, administrators or assigns, all such
damages and costs as shall be awarded against him in case said injunction
shall be dissolved. this obligation to be void.”

The count then says that the Injunction was dissolved d&ec., and bill dismiss-
ed.

The count then alleges that the Plaintif laid out and expended $500 in de-
fending the injunction suit.

That he was damaged by the suspension of his business &c., during the life
of the injunction $2,000.

That upon the dismissal of said bill, he recovered against Grorton a judgment
of $170 87} and that that sum has not been paid by Goréon.

¥
F
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That Gorton has not paid all such damages and costs as were awarded by
said court to plaintiff upon the dissolution of said injunction.

Whereby an action had accrued &ec., for $1000 and Defendants have not
paid the same &ec.

The second count merely alleges®that Def’ts by their bond &c., acknowledg-
ed themselves bound to plaintiff for $1000 and although often requested had
never paid the same and therefore he sues.

To this declaration, a special demurrer was filed and sustained by the Court,
by which plaintiff abided and judgment was rendered.

The plaintiffsin error insist that this demurrer was improperly sustained and
that the declaration was good,

This action is against Gorton, as principal, and Cotes, as surety, and the
principle of law is well settled, that a surety can only be bound by the terms of
his undortaking.

Bank of Steubenville v. Carroll, 5 Ohio, 207.
The State v. Croeks, T Ohio, 5783. ’
Hall v Willvamson, 9 OFio, 17.

State v. Medary, 17 Okhio, 554.

McGovney v. State, 20 Ohio, 93,

The terms of the surety’s undertaking in this bond is ‘‘¢o ray all such
damages and costs as shall be awarded against Gorton,” and until they are
awarded Cotes is not liable to pay, and, of course, cannot be sued.

Loclkwood v. Saffold, 1 Kelly, 72.
Blakeny v, Ferguson, 18 Ark., 347.
Anderson v. Falconer, 34 Miss., 257,
Tarpey v. Shallenburger, 10 Cal., 390.

The Court of Chancery has full authority to award the damages upon dis.
solution of the injunction, and dismissal of the bill.
Edwards v. Pope, 8 Scam., 465,
Insurance Co. v. Roberts, 4 Sandf. Chy., 592.
Novello v. James, 81 Eng. L. and FHq., 280.
Cool v. Garza, 13 Texas, 431.
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Now there is no averment in the declaration that any damages'and costs
‘were awarded against Gorton upon the dissolution of the injunction, and if the
surety is only to be held liable uﬁjdr’i,.the terms of his undertaking the breaches
are not sufficient as to him. /=~ o

& o /7

It is true that the count a.llege’a‘l}that a judgment for $170.87% was ren-

dered against Gorton, but there is no averment that this Judgment was for dam-

ages and costs, or either, and the averments must be taken most strongly against
the pleader. o
' %
Again, the declaration does not*Wholly negative the idea that the Jjudgment
has been paid. The averment is that Gorton had not paid it.

e

’ﬂ":
Now, undoubtedly the surety had the /pight to pay it, and relieve himsel
from liability on the bond. " //

- .
And Gorton had the right, under the térms of the bond, to cause 7 to &e
paid by any person. . 3

And there is no averment that it had not been paid at all.

The allegation of the declaration may be absolutely true, and yet the fact
be that Gorton has actually caused the damages and costs to be paid by A or
B, or that Cotes, the surety, has paid them himself.

Brown could not recover on the bond if either of these facts be true, and
yet they are notnegatived in the declaration.

We think the demurrer was properly sustained.

GLOVER, COOK & CAMPBELL,
For Appellee.

-~
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THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

h At

~ JOHIT M. BROWN,

|
v8 L ERROR FROM LARE.
[

. JAMES B. GORTON & JOHN H. COTES J

APPELLEE’S BRIEF.

This was & suit brought by PI'f in Error to recover upon an alleged breach
of an injunction bond given by Def’t in Error to Plaintiff in Error, in a suit
where Def’t Gorton was Complainant and PI'f Brown was respondent.

The condition of the Bond set ous in the first count of Declavation, '(after
reciting that Gorton had sued out an injunction against Brown,) is, “Now there:
fore, if said James B. Gorton shall well and truly pay or cause to be paid to the
said John M. Brown, his heirs, executors, administrators or assigns, all such
damages and costs as shall be awarded against him in case said injunction
shall be dissolved. this obligation to be void.” :

The count then says that the Injunction was dissolved &c., and bill dismiss-
ed.

The count then alleges that the Plaintif laid out and expended $500 in de-
fending the injunction suit.

That he was damaged by the suspension of his business &ec., during the life
of the injunction $2,000.

That upon the dismissal of said bill, he recovered against Gorton a judgment
of $170 37% and that that sum has not been paid by Groréon.
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That Gorton has not paid all such damages and costs as were awarded by

~said court to plaintiff upon the dissolution of said injunction,

Whereby an action had accrued &c., for $1000 and Defendants have not
paid the same &c.

The second count merely alleges that Def’ts by their bond &c., acknowledg-
ed themselves bound to plaintiff for $1000 and although often requested had

“never paid the same and therefore he sues.

To this declaration, a special demurrer was filed and sustained by the Court
by which plaintiff abided and judgment was rendered.

bl

"The plaintiffs in error insist that this demurrer was improperly sustained and
that the declaration was good,

This actien is against Gorton, as principal, and Cotes, us suvety, and the

'==mnciple of 14w is well settled, that a surety can only be bound by the terms of

“ortaking. ‘
k. "” Banl of Steubenvillev. Carroll, 5 Okio, 207.
- The State v. Croeks, T Ohio, 578.
Hall v Willvamson, 9 Ohko, 17.
State v. Medary, 17 Ohio, 554.

McGovney v. State, 20 Ohio, 98.

The terms of the surety’s undertaking in this bond is *“o ray all such
damages and costs as shall be awarded against Gorton,” and until they are
awarded Cotes is not liable to pay, ind, of course, cannot be sued.

Lockiwood v. Safold, 1 Kelly, 72.
Blakeny v, Ferguson, 18 Ark., 347.
Anderson v. Falconer, 34 Miss., 2517.
Tarpey v. Shallenburger, 10 Cal., 390.

The Court of Chancery has full authority to award the damages upon dis.
solution of the injunction, and dismissal of the bill.
Edwards v, Pope, 8 Scam., 465.
Insurance Co. v. Roberts, 4 Sandf. Chy., 592.
Novello v. James, 31 Eng. L. and Lq., 280.
Cook v. Garza, 18 Texas, 431.

T ——————
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Now there is no averment in the declaration that any damages and costs
were awarded against Gorton upon the dissolution of the injunction, and if the
surety is only to be held liable upon the terms of his undertaking the breaches
are not sufficient as to him.

It is true that the count alleges that a judgment for $170.37% was ren-
dered against Gorton, but there is no averment that this judgment was for dam-

ages and costs, or either, and the averments must be taken most strongly against
the pleader.

Again, the declaration does not wholly negative the idea that the judgment
has been paid. The averment is that Gorton had not paid it.

Now, undoubtedly the surety had the right to pay it, and relieve himsel
from liability on the bond.

And Gorton had the right, under the terms of the bond, to cause it to be

“\anaid by any-person.

. 'nd there is no averment that it had not been paid at all.

iThe allegation of the declaration may be absolutely true, and yet the fact
be that Gorton has actually caused the damages and costs to be paid by A or

* B, or that Cotes, the surety, has paid them himself.

Brown could not recover on the bond if either of these facts be true, and
yet they are not negatived in the declaration.

We think the demurrer was properly sustained.

GLOVER, COOK & CAMPBELL,
For Appellee.
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THE SUPREME COURT

OF THE

STATE OF ILLINOIS:

THIRD GRAND DIVISION, APRIL-TERM, A. D., 1863.

— ———— eee

M8 ERROR FROM LAKE.
JAMES B. GORTON

0 L (v A

ABSTRACT OF RECORD.

This is an action of debt on an injunction Bond, and was commenced by
the plaintiff in error, against the defendants in error, in the Circuit Court
of Lake County, by issuing the usual summons, on the eleventh day of
January, 1858, and on the same day the plaintiff filed his narr in
cause, which is in the words and figures following, to-wit:

Tue Crrcurr CourT For THE CoUNTY oF LAKE
eER TERM, A. D., 1857.

JOHN M. BROWY, \L

Vs

said

» AS YET OF THE SEPTEM-

JAMES B. GORTON axp JOHN H. COTES, J
STATE OF ILLINOIS, COUNTY OF LAKE: SS.

John M. Brown, the plaintiff in this suit, by William S. Searls, his attor-

ney, complains of James B. Gorton and John . Cotes, the defendants in

this suit, who have been summoned, &e., of a plea th

at they render to the
said John M. Brown the sum of three thousand

dollars, which they owe to
and unjustly detain from him. For, that whereas, the said defendants here-

tofore, to-wit: on the thirtieth day of October, A. D., 1854, at the county
of Lake, and state of Illinois, by their certain writing obligatory, sealed with
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their seal, and now shown to the court, the day whereof is a certain day and
year named, to-wit: the day and year aforesaid acknowledged themselves
to be held and firmly bound unto the said plaintiff in the sum of one thou-
sand dollars, to be paid to the said plaintiff, which said writing obligatory
was and is subject to a certain condition thereunder written, in the words

and figures following to-wit :

And the said plaintiff avers, that the writ of Injunction which is mention-
_ed in said condition as being about to issue out of said Court in said recital
mentioned, was, on the thirtieth day of October, A. D. 1854, duly issued
out of said Court, and delivered to the Sheriff of said County to execute, to
wit : at Lake county aforesaid, and afterwards said Sheriff duly served said
injunction in said condition mentioned, on the plaintiff, to wit: at Lake
county aforesaid. And said plaintiff further avers, that at the June Term,
A. D. 1856, of said Circuit Court, out of which said injunction issued, the
said injunction in said condition mentioned as aforesaid, was unconditionally
dissolved by said Court, and by said Court held for naught. And that af-
terwards, to wit: at the September Term of said Court for the year A. D.
1857, said James B. Gorton dismissed his said Bill in said condition men-
tioned, and no further sought or now seeks to prosecute the same against
the plaintiff. And the said plaintiff further avers, that by reason of the is-
suing of said injunction as aforesaid, he has incurred great costs and ex-
penses in defending the same, to wit: the sum of five hundred dollars,
which he necassarily laid out and expended in defending the same to-wit:

at Lake county aforesaid.
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And said plaintiff further avers, that he has sustained damages by reason of
the issuing of said injunction in said condition mentioned, and the service as
aforesaid on the property of the plaintiff, and thereby depriving him of the
use of the same from the time of the service of the same up to the time of
said dissolution as aforesaid, to the amount of two thousad dollars, to wit:
at Lake county aforesaid. And the said plaintiff further avers, that he has
sustained damage to his business from and after the issuing and service of
said injunction as aforesaid, and up to the time of the dissolution of the
same as aforesaid, by reason of the issuing of the same, and thereby tying
up and stopping the plaintiff’s business, during the continuance of said in-
junetion, to the amount of two thousand dollars, to wit: at Lake county
aforesaid. And said plaintiff further avers, that upon the dissolution of
said injunction and the dismissal of said bill, he recovered a judgment against
said James B. Gorton, in said Court, in the sum of one hundred and seventy
dollars and thirty-seven and one-half cents in all, and that said sum last
aforesaid has not been paid by said James B. Gorton. And said plaintiff
further avers, that said James B. Gorton has not paid all such damages and
costs as were awarded by said Court to the plaintiff, and against said James
B. Gorton upon the dissolution of said injunction, whereby an action hath
accrued to the plaintiff, to demand and have of the defendants the said sum
of one thousand dollars above mentioned ; yet the defendants have not, nor
hath either of them paid the same or any part thereof, to the plaintift’s
damage of two thousand dollars, and therefore he brings his suit, &e.

And whereas, also, the said defendants heretofore, to wit: on the thirtieth
day of October, A. D. 1854, at the county of Lake, and State of Illinois,
by their certain writing obligatory, sealed with their seals, and now shown
to the Court here, acknowledged themselves to be held and firmly bound to
the plaintiff in the penal sum of one thousand dollars, to be paid to the said
plaintiff, yet the defendants, although often requested so to do, hath not, as
yet, paid the said sum of one thousand dollars or any part thereof to the

plaintiff, to the damage of the plaintiff of thr%o?nd lollars, and therefore

he brings his suit, &c. I \Z%ﬂ%
¢« Know all men by these presents, that we, James B. Gorton, as princi-

«pal, and John H. Cotes, as surety, both of Waukegan, in the county of

¢« T,ake and State of Illinois, are held and firmly bound unto John M. Brown,

¢ of the County and State aforesaid, in the penal sum of one thousand dol-
¢lars, lawful money of the United States, for the payment of which, well

COPY OF BOND SUED ON.

¢ and truly to be made, we bind ourselves, our heirs, executors and admin-
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‘“istrators, jointly, .sevemlly and firmly by these presents. Witness our
“hands and seals this thirtieth day of October, A. D. 1854.

“The condition of the above obligation is such, that whereas, the above-
¢ named James B. Gorton has this day filed, in the office of the Clerk of the
¢ Circuit Court of Lake county aforesaid, his bill of complaint on the Chan-
“cery side of said Court against the above-named John M. Brown, as de-
« fendant, praying, among other things, that an injunction may be issued
“out of and under the seal of said Court to restrain the said Brown from
¢ doing certain acts and things in said Bill of Complaint particularly men-
¢ tioned ; and whereas, also, a writ of injunction is about to issue out of said
¢« Court in pursuance of an order of the Master in Chancery of the said
¢ county of Lake, which is indorsed upon the said Bill of Complaint agreea-
¢ bly to the prayer of said bill. Now therefore, if the said James B. Gor
< ton shall well and truly pay or cause to be paid to the said John M. Brown,
« his heirs, executors, administrators or assigns, all such damages and costs
¢ a5 shall be awarded against him, the said Gorton, in case the said injunc-
< tion shall be dissolved, then this obligation to be void, otherwise to be and

¢ yemain in full force and eftect.

« JAMES B GORTON, [SEAL.]
«“JOHN H. COTES, [SEAL.]
¢« Approved by me at my office, this 80th day of October, A. D. 1854.
COAY COTES, Clerk.”
On the fourth day of February, 1858, a demurrer is filed in sdid cause,
but not signed by either defendants or attorneys to wit:
« T,ARE Counry Circuir CouRT.—FEBRUARY TERM, 1858.
JAMES B. GORTON axp JOHN H. COTES,
ADS. DEBT.
JOHN M. BROWN. ‘
¢ And the said defendant, by John(é Turner, his attorney, and says,
« that plaintiff’s declaration herein is not sufficient in law, and the defend-
¢ ant shows to the Court the following causes of demurrer to said\declaration :
«1st. The action is brought on an Injunction Bond, executed pursuant to
«Sec. 11, Chap. 72 of Rev. Stat. of IlI, 1845, page 382, and the declara-
“ tion contains no averment that any costs or damages were awarded against
¢ the defendant upon the dissolution of the injunction.
¢« 9d. The condition of the bond sued on, is, that if defendant shall pay,
¢ &e., all such damages and costs as shall be awarded against him in case
¢ the injunction should be dissolved, then bond to be void, &c., and there is
“no allegation in declaration that any damages or costs were awarded upon

¢ digsolution of injunction, or at any time.




/1

5

«8d. There is no allegation of any breach of the condition of the bond.

¢«4th, There is no proper or legal assignment of breaches of the condi-
“tion of the bond, hesides the matters specified are not provided for in the
¢ condition, and if they were they are not properly set forth in delaration.

¢ 5th. The second count is open to the same and many other objections.”

On the seventh day of June, 1859, the cause having been continued until
that time, the Circuit Court entered of Record the following order, to wit :

“ Now come said parties by their respective attorneys, and joinder being
*had upon the demurrer of the said defendants to the declaration of the
¢ said plaintiff on file herein, and after arguments of counsel the Court being
¢ fully advised in the premises, it is ordered that said demurrer be and the
¢ same is hereby sustained ; to which decision of the Court the said plain-
“ tiff excepts, and states that he will abide by his said declaration. It is
¢ thereupon ordered that the said defendants have and recover of the said
¢ plaintiff their costs and charges in and about their demurrer expended
‘“and that they have execution therefor.

ERRORS ASSIGNED.
I
The Court erred in sustaining the defendant’s demurrer to the plaintiff’s
declaration.
IL.

The Court erred in sustaining the defendant’s demurrer to the plaintift’s
declaration, and entering judgment thereon for the defendants.

W. S. SEARLS,
Attorney for Plaintiff in Error.
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THE SUPREME COURT

OF THE

STATE OF ILLINOIS:

THIRD GRAND DIVISION, APRIL TERM, A. D., 1863.

—_——.—————

JOHN M. BROWN, Plaintiff in Error.
VS

JAMES B. GORTON, e, 2158 4
JOHN H. COTES, Defendants in Error.

ERROR FROM LAKE.

ABSTRACT OF RECORD.

This is an action of debt on an injunction Bond, and was commenced by
the plaintiff in error, against the defendants in error, in the Circuit Court
of Lake County, by issuing the usual summons, on the eleventh day of
January, 1858, and on the same day the plaintiff filed his narr in said
cause, which is in the words and figures following, to-wit:

TuE Circuir COURT FOoR THE COUNTY OF LAKE, AS YET OF THE SEPTEM-

* BER TRy, A. D., 1857,

JOHN M. BROWN,
vs

JAMES B. GORTON axp JOHN H. COTES,
STATE OF ILLINOIS, COUNTY OF LAKE: SS.

John M. Brown, the plaintiff in this suit, by William 8. Searls, his attor-
ney, complains of James B. Gorton and John H. Cotes, the defendants in
this suit, who have been summoned, &ec., of a plea that they render to the .
said John M. Brown the sum of three thousand dollars, which they owe to -
and unjustly detain from him. For, that whereas, the said defendants here-
tofore, to-wit: on the thirtieth day of October, A. D., 1854, at the county

) of Lake, and state of Illinois, by their certain writing obligatory, sealed with
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their seal, and now shown to the court, the day whereof is a certain day and
year named, to-wit: the day and year aforesaid acknowledged "themselves
to be held and firmly bound unto the said plaintiff in the sum of one thou-
sand dollars, to be paid to the said plaintiff, which said writing obligatory
was and is subject to a certain condition thereunder written, in the words
and figures following to-wit :
¢“The condition of the above obligation is such, that whereas, the above
“named James B. Gorton has this day filed in the office of the Clerk
“of the Circuit Court, of Lake County, aforesaid his bill of com-
“plaint on the chancery side of said Court, against the above named
“John M. Brown, as defendant, praying among other things that
‘“an injunction may be issued out of and under the scal of said court, to
¢ restrain the said Brown from doing certain acts and things in said bill of
¢ complaint particularly mentioned. And whereas, also, a writ of injunction
‘“is about to issue out of said court, in pursuance of an order of the master
‘“in chancery of the said county of Lake, which is endorsed upon the said
«Bill of complaint, agreeably to the prayer of said bill. Now therefore,
“if the said James B. Gorton shall well and truly pay, or cause to be paid,
“to the said John M. Brown, his heirs, executors, administrators or as-
“signs, all such damages and costs as shall be awarded against him, the
“said Gorton. In case the said injunction shall be dissolved, then this ob-
¢ ligation to be void, otherwise to be and remain in full force and effect.”
And the said plaintiff avers, that the writ of Injunction which is mention-

ed in said condition as heing about to issue out of said Court in said recital
mentioned, was, on the thirtieth day of October, A. D. 1854, duly issued
out of said Court, and delivered to the Sheriff of said County to execute, to
wit : at Lake county aforesaid, and afterwards said Sheriff duly served said
injunction in said condition mentioned, on the plaintiff, to wit: at Lake
county aforesaid. And said plaintiff further avers, that at the June Term,
A. D. 1856, of said Circuit Court, out of which said injunction issued, the
said injunction in said condition mentioned as aforesaid, was unconditionally
dissolved by said Court, and by said Court held for naught. And that af-
terwards, to wit: at the September Term of said Court for the year A. D.
1857, said James B. Gorton dismissed his said Bill in said condition men-
tioned, and no further sought or now seeks to prosecute the same against
the plaintiff. And the said plaintiff further avers, that by reason of the is-
suing of said injunction as aforesaid, he has incurred great costs and ex-
penses in defending the same, to wit: the sum of five hundred dollars,
which he necassarily laid out and expended in defending the same to-wit:
at Lake county aforesaid.
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And said plaintiff further avers, that he has sustained damages by reason of
the issuing of said injunction in said condition mentioned, and the service as
aforesaid on the property of the plaintiff, and thereby depriving him of the
use of the same from the time of the service of the same up to the time of
said dissolution as aforesaid, to the amount of two thousad dollars, to wit:
at Lake county aforesaid. And the said plaintiff further avers, that he has
sustained damage to his business from and after the issuing and service of
said injunction as aforesaid, and up to the time of the dissolution of the
same as aforesaid, by reason of the issuing of the same, and thereby tying
up and stopping the plaintiff’s business, during the continuance of said in-
junction, to the amount of two thousand dollars, to wit: at Lake county
aforesaid. And said plaintiff further avers, that upon the dissolution of
said injunction and the dismissal of said bill, he recovered a judgment against
said James B. Gorton, in said Court, in the sum of one hundred and seventy
dollars and thirty-seven and one-half cents in all, and that said sum last
aforesaid has not been paid by said James B. Gorton. And said plaintiff
further avers, that said James B. Gorton has not paid all such damages and
costs as were awarded by said Court to the plaintiff, and against said James
B. Gorton upon the dissolution of said injunction, whereby an action hath
accrued to the plaintiff, to demand and have of the defendants the said sum

of one thousand dollars above mentioned; yet the defendants have not, nor

hath either of them paid the same or any part thereof, to the plaintiff’s
damage of two thousand dollars, and therefore he brings his suit, &e.

And whereas, also, the said defendants heretofore, to wit: on the thirtieth
day of October, A. D. 1854, at the county of Lake, and State of Illinois,
by their certain writing obligatory, sealed with their seals, and now shown
to the Court here, acknowledged themselves to be held and firmly bound to
the plaini;iﬂ' in the penal sum of one thousand dollars, to'be paid to the said

plaintiff; yet the defendants, although often requested so to do, hath not, as

yet, paid the said sum of one thousand dollars or any part thereof to the
plaintiff, to the damage of the plaintiff of tln ee thousgnd dellar s, and therefore

he brings his suit, &e. /WW
COPY OF BOND SUED ON.

« Know all men by these presents, that we, James B. Gorton, as princi-
«pal, and John H. Cotes, as surety, both of Waukegan, in the county of
¢« Take and State of Illinois, are held and firmly bound unto John M. Brown,
¢ of the County and State aforesaid, in the penal sum of one thousand dol-
“1ars, lawful money of the United States, for the payment of which, well
¢ and truly to be made, we bind ourselves, our heirs, executors and admin-
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«jstrators, jointly, severally and firmly by these presents. Witness our
« hands and seals this thirticth day of October, A. D. 1854.

¢ The condition of the above obligation is such, that whereas, the above-
¢« named James B. Gorton has this day filed, in the office of the Clerk of the
“ Circuit Court of Lake county aforesaid, his bill of complaint on the Chan-
“cery side of said Court against the above-named John M. Brown, as de-
¢ fendant, praying, among other things, that an injunction may be issued
« out of %nd under the seal of said Court to restrain the said Brown from
« doing certain acts and things in said Bill of Complaint particularly men-
L tioned.; and whereas, also, a writ of injunction is about to issue out of said
¢« (ourt in pursuance of an order of the Master in Chancery of the said
<« county of Lake, which is indorsed upon the said Bill of Complaint agreea-
“Dly to the prayer of said bill. Now therefore, if the said James B. Gor
¢ ton shall well and truly pay or cause to be paid to the said John M. Brown,
¢ his heirs, executors, administrators or assigns, all such damages and costs
¢ g5 shall be awarded against him, the said Gorton, in case the said injunc-
¢ tion shall be dissolved, then this obligation to be void, otherwise to be and

¢ yemain in full force and effect.

« JAMES B GORTON, [SEAL.]

« JOHN H. COTES, [SEAL.]
« Approved by me at my office, this 30th day of October, A. D. 1854.
« A/ COTES, Clerk.”

On the fourth day of February, 1858, a demurrer is filed in said cause,

but not signed by either defendants or attorneys to wit:

« LARE County Crrcurr CourT.—FEBRUARY TERM, 1858.
JAMES B. GORTON axp JOHN H. COTES, '

ADS. DEBT.
JOHN M. BROWN.

« And the said defendant, by Johﬂéf Turner, his attorney, and says,
« that plaintiff’s declaration herein is not sufficient in law, and the defend-
¢ ant shows to the Court the following causes of demurrer to said declaration :

«1st. The action is brought on an Injunction Bond, executed pursuant to -

« Sec. 11, Chap. T2 of Rev. Stat. of Il 1845, page 382, and the declara-
¢ tion contains no averment that any costs or damages were awarded against
« the defendant upon the dissolution of the injunction.

¢ 9d. The condition of the bond sued on, is, that if defendant shall pay,
¢ &e., all such damages and costs as shall be awarded against him in case
¢ the injunction should be dissolved, then bond to be void, &c., and there is

. “no allegation in declaration that any damages or costs were awarded upon

« dissolution of injunction, or at any time.
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« 84, There is no allegation of any breach of the condition of the bond.
« 4th. There is no proper or legal assignment of breaches of the condi-
« tion of the bond, besides the matters specified are not provided for in the
« condition, and if they were they are not properly set forth in delaration.
« 5th. The second count is open to the same and many other objections.”
On the seventh day of June, 1859, the cause having been continued until
that time, the Circuit Court entered of Record the following order, to wit :

B ey

¥ .
B Now come said parties by their respective attorneys; and joinder being

“had upon the demurrer of the said defendants to the declaration of the
“said plaintiff on file herein, and after arguments of counsel the Court being
¢ fully advised in the premises, it is ordered that said demurrer be and the
¢ game is hereby sustained ; to which decision of the Court the said plain-
“ tiff excepts, and states that he will abide by his said declaration. Tt is
«¢ thereupon ordered that the said defendants have and recover of the said
¢ plaintiff their costs and charges in and about their demurrer expended
¢ and that they have execution therefor.

ERRORS ASSIGNED.
L.

The Court erred in sustaining the defendant’s demurrer to the plaintiff’s
declaration.
_ IL.
' The Court erred in sustaining the defendant’s demurrer to the plaintift’s
declaration, and entering judgment thereon for the defendants.

W. S. SEARLS,
Attorney for Plaintiff in Error.
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