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APPELLANT’S POINTS.

Supreme Court of Ill.,AApril Term, A. D. 1860.

William K. Wear,
Appellant,

: : Vs
The Jacksonville & Savannah
Railroad Company,
Appellees. J :
1 The court erred in admitting in evidence the contract under’
the second and third counts (Common Counts) without proof of
the excution of the instrument.

Peake vs. Wabash R. R. ©o.;-18 Fls:,- 85.-

2 The court erred in refusing the second instruction asked by
defendant.

There was evidence tending to show that the contract made’
with Babcock, June 7, 1858, was made for the sole intent. to
place the company in a position where they might demand pay-
ment of the subscription from the defendant, without any inten-
tion to have the contract so made executed.

These facts were the making the contracts a tew days prior to’
passage of the order upon the defendant to pay the whole of his
subscription, which contracts were for more than two-thirds of”
the entire road—were made with one of the Directors—not the
first stroke of work had been done under said contracts, although'
4 year had elapsed since the making of the same, and the trial of
the suit below—nor was any reason shown why nothing had been
done under said contract—no ties nor rails had been la’d on any
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portion of the road ; and but 24 miles of the 174 miles .1 the road
had been graded; all these were circumstances which should
have been submitted to the jury tfor their consideration to deter-
mine whether the contracts so made were bonafide contracts; en-
tered into for the purpose of building the road in good faith, or
whether they were entered into for the purpose of obviating the
conclitions in the said subscriptions ot detendant.

3. The court erred in retusing the third and fourth instructions
. asked by detendant.

The contract was that “no payment should be required unless
the said road shall cross the Peovia and Ognawka Rail Reade not
less than two miles west of Elmwood.”

Before payment could be required. The Rail Road must cross
the Peoria & Oquawka R. R. 5 there must be an actual railroad
not a railroad on the map merely; nor a mere survey of a rail-
road which could be changed at any time at the option of the
Company ; it must be fixed and certain. A survey of a railroad
does not constitute a railroad, as most western pecple are tully
aware, wid the mere fact that a survey ot a railroad has been
made at a certain point is'no evidence that there will everbe any
railroad built at such point.

The condition that the railroad shall cross the Peoria &
Oquawka R. R, renders the subscription void, for the reasou
that there is no mutuility in the contract and tends to work a
fraud on those that subscribe absolutely.

Buttments & Oxford Turnpike.Co., vs. Nortlr 1. Hill. 518.
Macedon & Bristol Plank Road Co.. vs. Snidiker, 18. Beanr-
bour, 317. '

Utica & Schnectaby R. R. Co., vs. Brinkerhoff, 21 Wendell,
139.

In Peirce on American railroad law, page 71, the author states
that “in Pennsylvania and Indiana promises to pay the Co., &
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certaln sum on condition that it will adopt a certain route has
been valid and enforced after the condition has been performed,”
and also same in Olio and Massachusetts. But tho cases cited
do not sustain the text so fully agto controvert the decisions above
referred to.

In the cases in 6 Indiana, 316, and 7th Indiana 407, this point
is not made in the decision. The Pennsylvania courts have so
decided in the two cases cited.

Neither as we concieve do the Massachusetts cases cited sustain
the text to wit: 1 Gray Rep., 544, and 10 Picking 142. Neither
do the Ohio cases cited sustain the text, so fully as to contradict
the cases first above cited in Iew York.

The first count of the deelaration is bad, The court should
have carried the demurrer to the second plea back to this count
of the declaration. There is no sufficient averment that the as-
sessments had been legally made; and there is no averment
whatever, that the defendant had been notified of the assess-
ments,

On the trial there was no evidence of any notice to the defend-
ant below that the assessments had been made, nor any evidence
of any order of the directors to him to make payment,

The court instructed the jury that “it is not necessary to en-
able the plaintifts to .recover, to prove notice ot the calls of as-
sessments.”

The defendent below moved for a new trial, and assigned as
causes, the giving of improper instructions, and that the evidence
did not supportthe verdict.

Thus inany view which can be taken in this case, the question
whether a recovery can be had on the instrument sued on, upon
such an assessment as was proved, and without any notice to the
defendant, is fairly raised.

The language of the instrument signed by the appellant is pe-
culiar. Tt is an agreement to pay to the “order” of tho direct-
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ors the amount subscribed. It is not to pay itupon their geﬁeré.f'" -

order, but to pay it to their order to him, the subscriber. No such -
order was made to him.

But if this literal meaning be modified by the purpose for which
and the circumstances under which the subscription was made, it -
does at least mean that he shall be notified that the orderhad been -
made that he should pay an installment. )

Our Supreme Court have twice decided that in such eases a—
notice is necessary.

Spangler v. Ind, & I C. R. R. Co., 21 IlI. 276.
Barnet v. Alton & Sang. R. R. Co., 13 Ill. 504.

The assessments made were not legal assessments. The aver-
ment in the case in 21 IlL, is that ten a‘sessments had been re-
_quired to be paid. In the case at bar there was one assessment
of the whole divided into ten payments. The court say 21 Ill. -
948, “The contract must have been understood by both parties
to be that the board of directors would make periodically certain
assessments - on the stock subseribed, of which the sibscribers
would be duly notified.” ¢“Assessments, as urderstood in such
contracts mean a rating or fixing of the proportion by the Board
of Directors, which every subscriber is to pay of his subscription
‘swhen notified of it, and when called on.”” If the case of Peak
v. Wabash R. R. Co., 18 IIl. 88, conflicts with this view, it is
overruled by the case in 21 Ill. But however that may be, we
insist that the contract in thecase under consideration only re-
quired payment to “the order” t the Directors. The order must
be brought home to the subscriber.

Then we say that the first count is insufficent in law, that the
instrument was improperly admitted in evidence under the other
counts without proof of its excecution, and that the evidence does
not sustain a recovery under them,

MANNING & MERRIMAN,
Attorneys for Appelld@H#Li”






APPELLANT’S POINTS.

Supreme Court of IIL, April Term, A. D. 1860.

William K. Wear,
Appellant,

S\ v§
The Jacksonville & Savannah
Railroad Company,
Appellees. J

1 The court erred in admitting in evidence the contract under
the second and third counts (Common Counts) without proof of
the excution of the instrument.

Peake vs. Wabash R. R. Cos 18 Ills., 8.

2 The court erred in refusing the second instruction asked by
defendant.

There was evidence tending to show that the contract made
with Babeock; June 7, 1838, was made for the sole intent. to
place the company in a position where they might demand pay-
ment of the subscription from the defendant, without any inten-<
tion to have the contract so made executed.

These facts were the making the contracts a few days prior to
passage of the order upon the defendant to pay the whole of his
subscription, which confracts were for more than tiwo-thirds of
the entire road—were made’ with one of the Dil_'ectors—not the
fivst stroke of work had been done under said contracts, althouglh
& year had elapsed since the making of the same, and the trial of

the suit below—nor was any reason shown why nothing had been
done under said contract—no ties nor rails had been la’d on any



£2]

portion of the road ; and but 24 miles of the 174 miles <1 the road
had been graded; all these were circumstances which should
have been submitted to the jury for their consideration to deter-
mine whether the contracts so made were bonafide contracts, en-
tered into for the purpose of building the road in good faith, or
whether they were entered into for the purpose ot obviating the:
con-itions in the said subscriptions ot defendant.

3. The court erred in retusing the third and fourth instructions.

asked by detendant.

The contract was that “no payment should be required unless
the said road shall cross the Peoriaand Oquawka Rail Road, not
less than two miles west of Elmwood.” '

Before payment could be required. The Rail Road must cross
the Peoria & Oquawka R. R. 3 there must be an actual railroad &
not a railroad on the map merely; nor a meresurvey of a rail-
road which could be changed at any time at the option ot the:
Company ; it must be fixed and certain. A survey of a railroad
does not constitute a railroad, as most western pecple are fully
aware, and the mere fact that a survey of a railvoad has been
made at a certain point is no evidence that there will ¢verbe any
railroad built at such point.

The condition that the railrvad shall cross the Peoria &
Oquawka R. R., renders the subscription void, for the reason
that there is no mutuility in the contract and tendsto work a
fraud on those that subscribe absolutely.

Buttments & Oxford Turnpike Co., vs. North 1. Iill, 518.
Macedon & Bristol Plank Road Co.. vs. Snidiker, 18. Bear-
bour, 317.

Utica & Schnectaby R. R. Co., vs. Brinkerhott; 21 Wendell,
139.

In Peirce on American railroad law, page 71, the author states
that “in Pennsylvania and Indiana promises to pay the Co., a
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certarn sum on condition that it will adopt a certain route has
been valid and entorced atter the condition-has been performed,”
and also same in Ohio and Massachusetts. But the cases cited
do not sustain the text so fully as to controvert the decisions above
referred to.

In the cases in 6 Indiana, 316, and 7th Indiana 407, this point
is not made in the decision. The Pennsylvania courts have so
decided in the two cases cited.

Neitheras we concieve do the Massachusetts cases cited sustain
the text to wit: 1 Gray Rep., 544, and 10 Picking 142. Neither
do the Ohio cases cited sustain the text, so fully as to contradict
the cases first above cited in New York.

The first count of the declaration is bad. The courtshould |
" have carried the demurrer to the second plea back to this count
of the declaration. There is no sufficient averment that the as-
sessments had been legally made; and there is no averment
whatever, that the defendant had been notificd of the assess-
ments.

On the trial there was no evidence of any notice to the defend-
ant below that the assessments had been made, nor any evidence
of any order of the directors to him to make payment.

The court instructed the jury that “it is not necessary to cn-
able the plaintiffs to recover, to prove notice of the ealls of as-
sessments.”

The defendent below moved for a new trial, and assigned as
causes, the giving of improper instructions, and that the evidence
- did not supportthe verdiet.

Thus inany view which can be taken in this case, the question
whether a recovery can be had on the instrument sued on, upon
such an assessment as was proved, and without any notice to tho
defendant, is fairly raised.

The language of the instrument signed by the appellant is pe-
culiar. It is an agreement to pay to the “order® of the dircet:
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ors the amount subscribed. It is not to pay it upon their gerferal-
order, but to pay it to their order to him, the subscriber. No such:
order was made to him.

But if this literal meaning be modified by the purpose for- which
and the circumstances under which the subscription was made, it
does at least mean that he shall be notified that the orderhad been "
made that he should pay an installment.

Our Supreme Court have twice decided that in such eases & 3
notice is necessary.

Spangler v. Ind. & I.C. R. R. Co., 21 Ill. 276.
Barnet v. Alton & Sang. R. R. Co., 13 Ill. 504.

The assessments made were not legal assessments. The aver-
ment in the case in 21 Ill, is that ten a‘sessments had been re-
quired to be paid. In the case at bar there was one assessment
of the whole divided into ten payments. The court say 21 Ill, -
2478, “The contract must have been understood by both parties
to be that the board of directors would make periodically certain
assessments on the stock subscribed of which the subscribers-
would be duly notified.” ¢“Assessments, as understood in such
contracts mean a rating or fixing of the proportion by the Board
of Directors, which every subseriber is to pay of his subseription
‘when notified of it, and when called on.’” If the case of Peak
v. Wabash R. R. Co.; 18 IIl. 88, conflicts with this view, it is
overruled by the case in 21 I1l. But however that may be, we
insist that the contract in thecase under consideration only re-
quired payment to “the order” t the Directors. The order must
be brought home to the subscriber.

Then we say that the first count is insufficent in latv, that the
instrument was improperly admitted in evidence under the other
counts without proof of its execution, and that the evidence does
hot sustain a recovery under them, . :

MANNING & MERRIMAN,
Attorneys for Appeltdd#24 F
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Jameson & Morse, Printers, 14 La Sallo Streot, Chicago.

STATE OF ILLINOIS—THIRD GRAND DIVISION.

SUPREME COURT,

APRIL TERM, 1860.

WILLIAM K. WEAR
V8. Appeal from Know.
THE J. & 8. R. R. CO.

POINTS AND BRIEF FOR APPELLEES.

- I.

The special plea was bad, because it set up a verbal condition to

vary the subscription in writing.

Dill vs. Wabash V. R. R., 21 1l., 91.

I1.

The declaration sets forth all the contract of subscription Awe verba;
that part of it which bound the subscribers “to be governed by the char-
ter and by-laws of the Company,” had reference to the duties assumed
as stockholders, and was no part of the obligation to pay installments.
The payments were to be made according to the assessment. The

"“declaration is sufficient.

I11.

It was not necessary to aver or prove demand and notice.
Peake vs. The W. V. R. R. Cb., 18 111, 89.



IV.

The first refused instruction ot the defendant, if it was law, was
properly refused, because the whole law on that point was embraced in
the instruction given at defendant’s request, and therefore he could not
have been injured ; that question was fairly submitted to the jury.

AT

Was the second condition to the subseription, namely, “It is also
conditioned that no payment will be required unless said railroad shall

cross the Pecoria and Oquawka Railroad not less than two miles west
from Elmwood,” complied with by the appellees ?

The object of the subscription was to construct and build the road,
and such a construction should be given as will facilitate that object.
Where does the road “cross” the point designated? It was not required
to be completed. It might with equal propriety be said to “cross” an-
other road when located permanently in good faith, and the work
prosecuted so far as it Lad progressed.

This subscription was doubtless taken as many-others, before a lo-
cation was made, when two or more rival routes were contending for the
location, and for the purpose of influencing the action of the Company
in locating the road, subscriptions were obtained for the different routes
with such a condition.

A condition that the road should be located and constructed so as to
make a certain place a point in its route, is fulfilled when the Zocation is
made, 80 as to require payment.

Medlillan vs. M. & L. R. R.,15 B. Mon., 218.
Lierce on Am. B. R. Law, T5.
Lort Miller, &e., vs. Payne, 1T Barb., 579.

GOUDY, JUDD & BOYD,
g . Appellec’s Attorneys.
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SUPREME COURT OF ILLINOIS,
APRIL TERM. 1860.

WILLIAM K, \YEAI APPELLANT,

THE JACKSONVILLEAND SAVANNAII
RAILROAD COMPANY, ArreLries. J

AL ’I’JfAL FROM KNOA’

ABSTPRACTES

This was a suit brought by Appell:e‘e’against Appellant, June term, 1859, and
the following declaration filed : 1

“The JacxsoNviLLE & b\VA\I\AII RAILROAD Comuu\\, plaintiff, complams of
War. K. WEAR, the defendant who was summoned to answer unto said plaintift
of a plea of trespass on the case, on promises; for that whereas, heretotore, to wit:
on the twenty-ei ri)th day of August, A. D. eighteen hundred and fifty-six, at and
within the county of Knox and State of Illinois, the said defendant, under
the st) le of '\V K. Wem torretllel \\lth certain other persons hel einafter set forth,



2

in the said Jacksonville and Savannah Railroad Company, by virtue of the char-
ter, by-laws, rules and regulations of said company, then and there sold and
granted to said defendant by the said plaintiff, became and was a stockholder in
the Jacksonville and Savannah Railroad Company and liable and promised to pay
the sum of two thousand dollars, the same being twenty shares of the capital stock *
of said Company, and each share being oné hundred dollars, in such instalments
as might thereafter be called for and required by order of the directors of said
Company.  And the said plaintiff avers that the said Jacksonville‘and Savannah
Railroad, before the payments hereinafter mentioned were required, was contracted
for its grading, and they further aver that the said Raidroad crosses the Peoria
and Oquawka Railroad not less than two miles west from Elmwood, and the
said plaintifis aver that afterwards, to wit : on the twenty-sixth day of July, a. .
1858, at and within the county and state aforesaid, the Board of Directors of said
Railroad Company, by an order duly and legally made and entered upon the
records, among other things and assessments in said order contained, required
each and every of the stockholders in said railroad company who had not been
included in previous calls for the payment of stock, which said order included
the said defendant, who had not been included in such previous calls to pay on
the several shares of stock respectively subscribed by them, ten per cent. on the
first day of September, a. ». 1858, and other ten per cent. on the tirst day of each
and every month next thereafter, of which the defendant then and there had due
notice. And the said plaintiffs aver that in pursuance of such order, nine instal-
ments upon the whole amount of stock so taken and subseribed by defendant as
aforesaid, said instalments amounting to the sum of eighteen hundred dollars, the
same being ten per cent. per month, from and after the said first day of Septem-
ber, 4. . 1858, upon each of said twenty shares of stock so taken and subscribed
by the said defendant as aforesaid, became due and payable from the said defend-
ant to the said plaintiffs, before the commencement of this suit, to wit: at the
county and state aforesaid, whereby an action hath acerued to the said plaintiff to
have and recover of and from the said defendant the sum of eighteen hundred
dollars, the same being nine instalments due upon the whole amount of stock .o
taken and subscribed by the said defendant to the said J acksonville and Savannah
Railroad Company, in pursuance of the order made as aforesaid by the Board-sf
Directors of the said Jacksonville and Savannah Railroad Company.

2d Count. And whereas also, the said defendant aferwards, to wit: on the 2d
day of May, a. n. 1859, at the place aforesaid, was indebted to the said plaintiffs
in the further sum of three thousand dollars of lawtul money for money due
and payable from the said defendant to the said plaintiffs, for certain instalments,
calls, or sums, to wit: the sum of eighteen hundred dollars, duly called for and
required by the Board of Divectors of the said Jacksonville and Savannah Rail-
road Company, to be paid by the said defendant to the said plaintift, at certain
times before then elapsed upon and in respeet of a certain sum, to wit: the sum of
two thousand dollars, the same béing twenty shares of the capital stock of the
said Jacksonville and Savannah Railroad Company, which the said defendant
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had before that time subseribed and agreed to pay to the said directors of the said
Jacksonville and Savannah Railroad, in such instalments as might thereatter be
assessed upon and called for in respect of such shares,

3d Count. Common money counts. And whereas, the said defendant. after-
wards, to wit: on the day and year last aforesaid, and at the place last aforesaid,
in consideration of the premises respectively, then and there promised to pay
the said mentioned several sums respectively to the said plaintifts on request.

Yethe has disregarded his promises and he has not paid any of the said monies,

or any part thereof, to the plaintifi’s damages of three thousand dollars, and
therefore they bring suit, &e.

4

Upon the trial, the record of the railroad company was identitied and introduced
in evidence, and pages one to eight inclusive showed the organization of said rail-
road company ; pages 12, 17, 40, 42, 43 and 44, of said book, were offerred and
objected to by defendant. Objection overrnled and exception taken. Page 12
showed the appointment of A. C. Babeock and Ingersoll as agents of plaintiffs,
appointed by the Board of Directors 14th June, 1856, for engaging engineers to
survey and make estimate of cost of that portion of road from Liverpool to Galva,
and secure right of way and additional subscriptions and prepare to put the same
under contract, and show a proposition by Babcock and Farwell to grade, bridge,
&e., the road from Liverpool to Galva; proposition was referred to a committee
to draw up a contract on the basis of the proposition, and report the same to the

next meeting.



Under date of November 24, 1856, page 17 showed report of a contract tor grad-
ing, bridging, masonry, &ec., of the road from Galva to Liverpool with A. C. Bab-
cock and I. Farwell, which was signed by the President, in duplicate, by order of
the Board.

Under date of April 12, 1858, page 40, said book showed a proposition of
Farwell and Babeock to grade, tie, and build bridges and masonry on that part
of the road not contracted, which was laid over for consideration until the next

meeting.

Under date ot May 29, 1858, page 40 showed the committee reported progress,

and asked more time.

June 7, 1858. Puage 44. The comittee reported contract with Farwell and
Babeock for grading, bridging, masonry, &e., from Jacksonville to Liverpool, ex-
cept the bridge across the Illinois River, and the masonry for same, and from the
Central Military

County, which was executed in duplicate, by the President, by order of the

Tract Road, in Henry County, to Savannah, in Carroll

Board.
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Vaughn testitied to the execution of the contracts, and turther testified that he
got the contracts from the secretary. On cross-examination said this railroad
crosses the Peoria and Oquawka Railroad two miles and 109 j feet west of Elm-

wood.

Plaintift then ofterred in evidence the contract described in the fivst count.  De-
fendant objected to reading the same under the 2nd and 3d counts.  Objection

overrnled, to which decision the defendant excepted.

Vaughn testified that there was no order for installiments made, or appearing
upon the books of the company, that applied to this subscription, but the one
shown in evidence, that only three orders for installments ever had been made by
the company; two of them were made before this subscription, by its terms, be-
ame due, and the one read in evidence is the only one made since the subserip-

tion became duc.

This evidence of Vaughn was objected to; the objection was overrnled and de-
fendant excepted. On cross-examination, Vaughn stated he never was secretary
for said company; never kept the books of said company except as aforesaid ;
that Babcock and Farwell. contractors, have never done anything to my know-
ledge upon the line of the road covered by the contract of June 7, 1858; I have
been engineer and would have known it anything was done ; the road has been
surveyed ; the company have not made contracts for grading except these; Bab-
cock and TFarwell have done work on the road from Liverpool to Galva; there
are no ties or railslaid on the entire road; I think twenty-four out of twenty-eight
miles between Liverpool and the Peoria and Oquawka Railroad is graded—no
grading between Liverpool and Jacksonville—some between Peoria and Oquaw-
ka Railroad and Galva—more between Galva and Savannah ; it is 45 miles from
Jacksonville to Liverpool; to Yates City 28% miles; from Yates City to Galva
31 miles; and from (Galva to Savannah 70 miles; the contractors have not, to
my knowledge, made any preparations to work under contract of June 7, 1858

no track has been laid on any of the road, and no engines run.
This was all the evidence.

The defendant then moved the court to exclude the foregoing evidence, which

motion was overruled, and defendant excepted.
The court gave the following instructions for plaintitt':

1. The jury are instructed that even it they should believe from the evidence, that
on work has been done between Galva and Savannah, and between Jacksonville and
Liverpool, by Farwell & Babcock, under their contract for grading, dated June 7,
1858, that fact does not furnish any evidence of itself of fraund in the execution of

said contract.



2. The plaintitts are entitled to recover in this action upon the subscription in
evidence, provided the jury believe from the evidence that the plaintiffs have
complied with the terms of the contract on their part, by contracting for the grad-
ing of the road, and that said road is located across the Peoria and Oquawka
Railroad, not less than two miles west from Elmwood, and that the instalments

sued for have been duly assessed before the commencement of this suit.

3. It is not necessary to enable the plaintifts to recover, to prove notice ot the
calls or assessments or to show that any portion of the work under the contract

has been done.
And gave the following instruction for defendant :

The jury is instructed that they must be satistied from the evidence that the
grading of the entire line of the plaintiffs’ road was contracted in good faith by a

valid and subsisting contract for its grading, before the 26th day of July, 1858,
the day of the call of the assessment, or they will tind for the defendant.

The defendant also asked the following instructions, which were refused by the

court :

1. If the jury believe from the evidence that the contract executed by the plain-
tifts and Babeock & Farwell, was made simply for the purpose of being read in
evidence in this and other cases and not with the intention to be performed,
then the jury will find that the line of this road is not under contract as stated in
the condition to the subscription; the jury is to judge from the contract and cir-

cumstances.

2. The jury is instructed that the plaintiffs cannot recover in this action unless
the jury believe from the evidence that that part of plaintiffs’ Railroad which
crosses the Peoria and Oquawka Railroad is completed.

3. The jury is instructed that the plaintiffs cannot recover until the plaintifts’
road is so far completed as to run cars and engines across the Peoria and Oguawka
Railroad, and unless the jury believe from the evidence that it is thus far com
pleted they will find for the defendant.

4. The jury is instructed that before the plaintiftf' is entitled to recover in this
cause, he must show that the directors of said Railroad Company, before the
commencement of this suit, made or declared dividends on said stock at different
times.  That it is not sufficient to declare all the dividends at one assessment

although due at different times.

5. If the jury believe from the evidence that the order of assessment made

July 26th. 1858, as shown in evidence, is the only order of assessment made by



aid Company requiring the defendant to pay his subscription, then they will find

for defendant.

6. The jury is instructed that they must believe from the evidence that the
assessments upon his subscription were made before the commencement of this
suit and the money demanded, or the jury will find for defendant.

To the refusal of the court to give said instructions the defendant excepted.
The jury found for plaintits below $1,800.
The defendant moved the court for a new trial, tor the following reasons :

1. The court erred in giving the instructions asked for by plaintiff.
2. Because the court erred in refusing the instructions asked by defendant.
3. Because the court erred in allowing evidence improperly to go to the jury.

4. Because the court erred in refusing to exclude the plaintiffs’ evidence from

the jury.
5. Because the verdict is against the law and the evidence.

6. The evidence does not support the verdict.
‘Which motion was overruled by the court, and the defendant excepted.

Defendant then made a motion in arrest of judgment for the following reasons :

1. Forthe want of a sufficient declaration.

2. For the want of a sufficient record.

3. Because of a variance between the summons and declaration and proof.

Which motion was overruled by the court, and defendant excepted, and there-

upon the court rendered judgment upon said verdict.
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The errors assigned are as follows:

1. The conrt erred in overruling the demurrer to the declaration.
2. The court erred in sustaining the demurrer to the defendant’s second plea,
3. The court admitted improper evidence to the jury.

4. The court erred in refusing to exclude evidence under the motion of defend-

5. The court gave improper instructions to the jury.

6. The court refused to give proper instructions to the jury, which were asked
by defendant.

7. The court erred in overruling the motion for a new tria);
/'(‘;

8. The court erred in overruling the motion in arres” .« judgment.

9. The court erred in rendering judgment for the plaintift’ below.

And for other suflicient causes of error.

MANNING & MERRIMAN,
cttorneys for Appellant.
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