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State of Jlinots--—-Supreme  Got,

Third Grand Divisionn,

APRITL. TERM, A.D. i864.

JOHN H. BULLERDICK, 3

Vs Appeal from Jo Daviess
HEZEKIAH H GEAR,& County.
A. HAMILTON GEAR.

ABSTRACI OF RECORD.

Record. This was an action of Replevin for a “Iorse Ferry Boat,”

p5 commenced on the 22nd of August, 1862,
9 The Declaration sets out the plaintiff, as entitled to the pos-

session, and that the Boat belongs to Gordon & Willis and
John A. Burrichter, and prays a return,
14 Defendants plead, 1st. Non detinet.
2nd. Non cepit. .
3rd. Property in defendants.
4th. Property in defendants, and plaintiff not entitled to
the possession.

20 5th.  That they were the owners of a certain Ferry, known
as Gear’s Ferry, duly established by law, running over and
across the Mississippi river, from a landing known as Gear’s
Ferry Landing, in Jo Daviess County, Illinois, and was
engaged and kept up said ferry in pursuance to law, to
convey persons and property over and across said river for
tolls, under and by virtue of a charter, granted by the Legis-
lature of the State of Illinois and in pursuance to the statute,
and had the Excrusive rignr to bave and maintain a ferry,
and land at the place aforesaid. And no other person was
permitted to run any boat or water craft for the purpose of
conveying persons or property across said river, at the point
aforesaid, for toll, or within three miles of said ferry, on said
river, and being so entitled, and the owner of said ferry, and
having the exclusive right aforesaid, The plaintiff on the 10th
day of August, 1862, and on divers other days before that
date, withont any legal authority, and not being within any
of the exceptions of the statute, in this, That he did not
cross said river in his own boat, on Lis own business, but run
the same as a public ferry; nor did he cross his neighbors
without fee, and not with the intention of injuring said ferry
of said defendants, not having any right established or con-
firmed by said statute, or licensed by any County Commis-
sioner’s Court under the provisions of law, to keep, run,
maintain, and use said Iorse Ferry Boat aforesaid, in con-
veying persons and property over and across said river
aforesaid, and landing the same at “Gear’s Ferry Landing,”
being in violation of ™~ ctatnta and the priv 1iwes so env
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to the defendants—by means whereof, said boat became for-
feited to these defendants, as the owners of said ferry, under .
the 11th Section of the Revised Statute, entitled “Ferries
and Toll Brivges.” Aud being so forfeited, these defendants
entered npon and took possession of said Horse Ferry Boat,
at the time when, &c., was the property of the defendants,

“and they were rightfully entitled to the possession thereof, and

not the plaintiff, and pray Judgment and a return of the boat.

Issue was taken on 1st, 2nd. 3rd and 4th pleas.

leplications filed to 5th plea.

1st replication to 5th plea denies that defendants are own-
ers of a ferry duly established by Jaw, and running over and
across said river, under a charter, &c., denies they had kept
up said ferry in pursuance tolaw.

Concluded to the country, and issue joined.

9nd replication to 5th plea, denies that defendants had an
exclusive right to have and maintain a ferry at the point, and
for three miles up and down the river, including said ferry
landing,

Concluded to the country, and issue joined.

3rd replication demurred to, and demurrer sustained.

4th replication to defendants’ 5th plea demurred to and sus-
tained—leave to amend. ,

The plaintiff files an amended replication to defendants’
5th plea, as follows: “Because he says it is not true, that
plaintiff on the 10th day of August, 1862, and on divers
other days before that time, run, maintained and used said
boat in conveying persons and property over and across said
river without any legal authority. But he was at the time
the owner of a ferry franchise under the laws of Iowa, and
was authorized by license, duly granted by the Beard ot Su-
pervisors, of Jackson County, Jowa, to operate and run a
ferry from Whiteside’s landing, in Jackson County, Towa,
across the Mississippi river to the State of Illinois, and to carry
freight and passengers, cattle and teams from Whitesides
landing in Iowa to Jo Daviess Co., Ills., and was by law en-
titled to land said passengers, freight, cattle and teams, on the
Illinois shore, upon the public road in said County, at or near
Gear’s Ferry landing, in such manner as to do no injury to
said lunding, and not to interfere with the use of said land-
ing by said Gear’s ferry. And plaintiff admits he did land
at or near said Gear’s ferry landing, for the purpose ot Jand-
ing passengers, freight, cattle and teams, brought over from
Iowa by said boat. And admits, while prosecuting his busi-
ness, in operating and running his said ferry across said river,
he may, at different times, bave crossed over his neighbors
without fee or reward, without the intention to injure said
Gear’s ferry. But he denies that he conveyed passengers,
cattle, teams, or freight, from Gear’s ferry landing, or within
the three miles claimed as his exclusive right to the Jowa
shore, except as above admitted, denies that he interfered'mth
or injured defendants’ ferry franchise, and concludes with a
verification and prays Judgment, &e.”
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The defendants by leave of Court file TRREE rejoinders.

1st.. Defendants rejoin That plaintiff, on the 10th day of
Avngust, 1862, and on divers days betore that day, o run
and maintain and use said Horse Ferry Boatin conveying
persons and property over aud across said river, within tha
distance in which defendants had the exclusive right, with-
out any legal authority, as set out in said plea.

And concludes to the country,

2nd. Defendants rejoin That if said plaintiff was au-
thorized, by authority from Jacksou county, lowa, to run a
ferry over and across said Mississippi river, said plaintiff was
Not authorized to maintain and usesaid Horse Ferry Boat in
conveying persons and property over and across said river
for hire, and landing the same at Gear's ferry landing. And
defendants aver said plaintiff did run and maintain said boat,
and convey persons and property over and across said river
for hire, and landed the same at “Gaar’s ferry landing,” with-
in the distance in which these defendants Lad the exclusive
right, as in said plea mentioned.

Concludes to the country and issue joined.

8rd. Rejoinder demurred to, and amended as, amended.
Defendants rejoin, That it may be true Gordon, Willis and
Burrichter hecame the owners of said bout, and leased the
same as thersin mentioned. But these defendants Aver, at
the time when, &e., The said plaintiff used said boat in con-
veying persons and property over and across said river for
hire. and landed the same at a point within which these de-
fendants had the exclusive right, By means whereof said boat
became and was forfeited, and was seized, and thereby be-
came the property of these defendants, as in said plea men-
tioned.

Concludes to the country and issue joined.

Plaintiff demurs to 1st and 2nd rejoinder.

Coart sustains demurrer to the 1st rejoinder, and defendant
excepts to the rnling of the Court, and stauds by the rejoinder.
Issue on 3rd rejoinder.

Afterward a jury is empanneled, and the cause submitted.
The defendants or their att’y not being in eceurt, a verdict for
plaintiff and one cent damages, which was set aside by the
Court on the application of defendants.

PLAINTIFF'S EVIDENCE.

On the 19th day of Angust, 1863, said cause came on for
hearing hefore a jury, when the following evidence was heard,
ard proce:xdings had:

I'he plaintiff examined Hexry YEAGER,

Who testified, I reside at Hamilton, on the opposite bank
of the Mississippi river. I know the Horse Ferry Boat in
dispute. It was built by .Armbruster, for plaintiff, in the
spring of 1862, at Galena, to run between my place and Gear’s
ferry landing, on this side of the river, as a ferry boat. Gore
don & Willis furnished one hundred dollars, and Burrichter
ons bundred dollars to Bullerdick to build the boat, Buller-
dick furnished the balance, two hundred dollars. The boat
was completed and commenced running as a ferry, the last of
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April, or the first of May, 1862, between my place and Gear’s
ferry landing on this side of the river. Bullerdick owned
the boat and ran it by himself and hands, as a ferry between
the points named, until the latter part of July, when in cons
sequence of Perkins, who ran Gear’s ferry, bringing suits
against him before a Justice for the penalty under thestatute,
he laid up the boat for a few days. On the 28th of July, as
agent for Gordon, Willis & Burrichter, 1 paid for them to
Bullerdick, abont two hundred dollars for the boat horses, &e.,
and took the Bill of Sale hereinafter set out. The considera-
tion of the bill of sale was the amount they advanced im
building the boat, and the money advanced by me.

The purchasers then made a lease to Bullerdick, who com-
menced running the boat on the 1st of August. Ina few days
after, the boat was seized by Gear, and Bullerdick got the
boat back the same day, and continued to run the boat at the
same place, until about the middle of August,when Gear
again seized the boat, and took it to his landing in this city,
(Galena.) When Bullerdick brought this suit, before he
bronght the suit, he demanded of Gear a return cf the boat,
which was refused. Gear had the boat in possession about a
week. After the lease, Gordon, Willis & Burrichter gave in-
structions that the boat should not carry passengers and prop-
erty from thisside for hire. Haveseen a fourth of the persons
that crossed after the lease, did not see any one pay ferriage
from Illinois to lowa. Heard Bullerdick tell his hands not to
charge ferriage from Illinois to lowa.

ON CROSS EXAMINATION.

Bullerdick ran the boat as a ferry, and carried all that came
both ways, when the other boat was not present, and charged
the usnal fare both ways. up to the time of the snits before
the justice. The usual fare, in the first place, was seventy-five
cents for a two horse team both ways; afterward, in Juue, or
the early part of July, Bullerdick charged fifty cents rrom the
Towa side.

After the lease was made, he only oharged from the [owa
shore to Illinois, but earried all that came both ways, when
the other boat was not present. He carried fram the Illinois
shore, and did not charge for it, but charged fifty cents for
bringing them back. Was not present on the boat. and do
not know whetber Bnllerdick did in fact receive terriage or
net after the lease, from Illinois shore. Lives at the landing
on the other side of the river, and knows the boat ran regu-
larly when there was anything to do—crossed from one to six
times a day.

Plaintiff’ then read to the jury as evidence. the lease from
Gordon & Willis and Burrichter to Bullerdick, dated 28th of
July, 1862.

In which they lease the Boat and Ilorses for ten dollars a
month, payable monthly to Henry Yeager, the witness above,
rent to be paid at the end of each month, Bullerdick to keep
the horses in the winter, at his own expense, and to pay only
when the beat runs, No time named when the lease is ta
terminate or expire.
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Plaintiff proved the execution, and read to the jury as evi-
dence, the bill of sale for the bwat and horses from Bullerdick
to Gordon & Willis and J. A. Burrichter, dated 28th July,
1862. Consideration named, four hundred dollars—one hun-
dred advanced by Gordon & Willis, and one hundred advan-
eedl by Burrichter in building the boat, and two hundred
cash.

The plaintiff then offered in evidence the proceedings and
license from the Board of Supervisors ot Jackson county,
Towa, granted to Bullerdick, to keep a ferry from W hitesides
landing in said Jackson county, Iowa, across the Mississippi
river to the State of Hlinois. To the reading of which, as ev-
idence, the defendants objected. The objection was overrul-
ed by the Court, and proceedings and license read, and de-
fendants then and there excepted.

The proceedings betore the Board of Supervisors are fully
get forth in record offered.

The license granted to Bullerdick, is, to run a Two Horse
Ferry Boat across the Mississippi river from Whitesides land-
ing to the Illinois shore, for five years, with the exclusive
privilege, for one mile above and below, and fixes the rates,
OVER AND BACK to be charged as ferriage on all persons ang

property.
DEFENDANT'S EVIDENCE.

The defendants read to the jury, as evidence, from the Pri-
vate Acts of the Legislature of the State of Iilinois, entitled .
“An Act to authorize . IL. Gear to keep a Ferry across the
Mississippi River. Inforce Jan. 18th, 1840.? ‘

Sec. Be it enacted by the people of the State of Illinois,
represented in the General Assembly, That Hezekiah H. Gear,
of the county of Jo'Daviess, is hereby authorized, and licens-
ed to keep a ferry across the Mississippi river, at and from a
point in said river, in the county of Jo Daviess, and opposite
the mouth of “lete de Mort,” in the territory of Towa; and
the said Gear, his heirs and assigns, shall have the right of
having. maintaining, and using a ferry across the said river,
atthe place before mentioned, and to have and receive all ad-
vantages and emoluments arising from the use of said ferry,
for and during the term of ten years: Provided. however, That
the county comuiissioner’s court, of the county of Jo Daviess
shall have the right to assess an annual tax npon the said fer-
ry equal to that levied upon other ferries severally situated in
gaid county. )

Avrprovep, January 18, 1840,

Also *An Act to amend an act,” entitled “an act to anthor-
jze I, II. Gear to keep a ferry across the Mississippi river,”
approved January 18, 1840. -

Sec. 1. Beit enacted by the people of the state of Illinois,
represented in the General Assembly, That the term of the
ferry franchise granted to the said I1. H. Gear. under and by
virtue of the above recited act, to which this is an amend-
ment, be, and the same is hereby, extended to the said H. H.
Gear, his heirs and assigns. for and during the term of thirty
years, subject to the same restrictiors contained in the act to
which this is an amendment.
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Arrrovep, February 8, 1849.

The defendants then read as evidence to the Jury, a Deed
from Hezekiah [T, Gear to A. llamilton Gear, dated 25th day
of September, 1851, duly acknowledged and recorded in Jo
Daviess County, by which 11 H. Gear sells to A. Hamilton
Gear, his son, for one hundred dollars, one undivided half
part of all the right. title, interest and estate in the franchise,
charter. rights, privileges and appurtenances in said ferry,
with all the boate, horses, fixtures and appurtenances then in
use at said ferry, with covenants of warrantee, to him and
Leirs, and an agreement to rin the ferry as joint owners.

The defendants examined Es. McKINSTER,

Who testified he was well acquainted with Gear's ferry
landing on this side, and Tete des Morte. That he had known
it for the last fifteen years. Ile resided within two miles of it,
on the other side of the river. When he first knew it, he was
employed to build a horse boat, to run there, by Capt. Gear.
Af:erwards Gear run a steam ferry boat there for two or
three years, when the steam boat was taken oft and a horse
boat put on again.

There has been a continuous ferry there, with slight inter-
ruption to repair, ever since | have known it, vp to the bring-
ing of this suit. Never heard any complaint that it did not
accommodate the public.

The defendants examined GEo. F'ErGUEON,

Who testified he had known the ferry since 1834, It was
then known as Tabour & Shiptons. For the last twenty-five

ears it has been known as Gear’s ferry; lived within two
and a half miies of it all the time; knows it has been kept up
as a ferry all the time. Knew it when they ran an old scow
boat, then a horse boat, then a steamn boat, und last a horse
boat, up to the bringing of this suit.

The landing has always been the same.

Defendants then examined Tuos S. PARES,

Who testified That he knew thie ferry for a number of
veavs. Owned the ferry at Sand Prairie when the steam boat
was taken off. e made an arrangement with Capt. ear to.
put his boat on. This was about the last of October, 1859
1 first made an arrangement with Young, who owned the
Whiteside’s Janding. 1 made the arrangement with Young
to avoid dispute, and so I could land at his landing. My ar-
rangement with Gear covered both his landings, on this side
and in lowa.

TRan the boat two seasons and sold out to Perkins, who has
run it since. When I ran the boat, we were in the habit of
landing at Gear's or Young’s landing in lowa, as persons
wished.

Have crossed over from Illinois to JTowa in Bullerdick’s
boat, with stock, in June or July, 1862, and paid Bullerdick
the usual ferriage. His boat ran at the time as a ferry from
Gear’s landing on this side, to Young’s landing in Iowa.

Defendants examnined A. PERKINS,

Who testified That he knew the ferry since 1861, purchased
the boat from Parks, and made an arrangement with Capt.
Guar to runit ander his charter, has run it regularly from
that time to the }minging of this suit, from Gear’s landing on
this side, to hiﬁ;lqﬂ_{li‘llg in lowa at the mouth of the Tete des

Morte.
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Bullerdick came there the last of April, 1862, with bis
Boat, and put it in as a ferry boat, between Gear's landing °%
this side, and Gorden or Young's landing on the other sida

“We both landed at the same place on this side, and tied to tho

eame stakes, at the landing where Gear’s boat always lan
on this side since I bave known it.

It was run by Bullerdick and his hands. In July he pab.
down the ferriage to fifty cents for crossing both ways. -2
asked Bullerdick why he put it down. Hesaid ke understood
1 bad put it down. I had to put dewn the ferriage to the
game price, or get no business. We run a: that price untik
Bullerdick’s boat was seized by Capt. Gear the last time. =
Bullerdick ran his boat as a regular ferry from the time ib:
eame out, until it was seized, between the points named, witd
glight interruptions.

T attempted to stop his boat from runninz, by bringing di-
vers suits against him, but did not succeed. Ile carried every
thing that wanted to cross, both ways. as far as I know, an
charged hoth ways. I have frequently made change for hint,
and he hae for me, and seen persons pay him for crossing
each way. Seen persons pay his hands when he was not on
the boat, for crossing each way. It was not his neighbors and
friends, but the traveling public generally. i

This continued all the time, except a few days after the firad
geizure, when he would hang back, if | was there. In a few
days he came in and ran as usual, up to the tine Capt. Geas
last seized the boat. 5

His running divided the business with Geat’s ferry; the
usual price was seventyfive cents for crossing a two horse
team and back. Builerdick put it down to fifty cents after
June or July.

ON CROSS EXAMINATION.

Witness testified, His horses were pat on the Bullerdick
boat by Gear, and the boat was run up to Galena, after it was
geized. Cannot name the person or time when paid, but it
was a usual thing, and continned without any change, 88 fap
as 1 know, up to the last seizure. Witness was sued in Tres--

puss, and there was a Judgment against him with them for

seizure.

, RE-EXAMINED BY DEFENDANTS.

Geur's ferry was sufficient to accommodate the public, and
ran rezularly.

Detendants examined Jorx HornNiNG,

Who testified, He was engaged in delivering beer in Towa,
inthe smmwmer of 1862, and crossed the Mississippi river at
these ferries, crossed on the Bullerdick boat five or six times
with a beer team, paid Bullerdick the usual ferriage both
Wavs.

Deotendants examined Roporer SPIRE,

Who testified He crossed over the river and back two or
three times in June and July, 1852, in Bullerdick’s hoat, and’
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paid the usual ferriage to Bullerdick both ways, with his
team. Don’t know but it was as late as Augnst when he kass
erossed, \ ’

Defendants examined Epwarp Toarix,

Who testified He knows the ferries, has crossed on Bul-
lerdick’s ferry in June and July, 1862, from the Illinois shote
to Iowa, and paid him the usual ferriage.

The plaintiff then recalled Hexry YEAGER,

Who testified He was the agent of Gordon & Willis and
Burrichter to collect the rent. Was careful to sce Bullerdick
did not charge from Illinois to lowa. I was not on the boat,
except occasionally; might bave charged and L not know ity
have seen him refuse ferriage from Illinois.

This was all the evidenoe in the case, both on the part of
the plaintiff and defendants.

The Court then instructed the jury, at the request of the
plamntiff as follows:

3rd. “The jury are instructed, that if they believe from
the proof, that the boat in controversy was sold to Gorden &
Willis and I. H. Burrichter on or about the 2Sth of July,
1862, and that Gerdon & Willis and Burrichter leased said
boat to the plaintiff about the 1st of August, 1862, Then, un-
less they further find from the proof, that plaint.ff’ did atter

said saleand lease run said boat for the purpose of conveying

passengers or their property across the Mississippi river from’

the 1llinois shore to lowa, within the distance covered by
Gear's franchise, They should find for the plaintiff; or the is-
sue claiming property in said defendant as a penalty under
the law.? :

5th. - «If the jury believe from the proof that the plaintiff
was running the boat across the river under a franchise grant-
ed by the proper authorities in the State of Iowa, and bring-
ing passengers gnd their projerty for reward irom Iowa to
Tllinois, and not for the purpose of injuring defendants’ fran-
chise, and in the prosecution of such purpose, he carried with-
out fee or reward, passengers, being his neighbors, or their
property, from Illinois to Iowa, for their accommodation and
not to injure the defendants’ franchise, then-the law is with
the plaintiff in those issues sefting up property in defendants,
by virtue of a forfeiture under the law 5"

To the giving of which instructions by the Court, the de-
fendants then excepted. .

The defendants then asked the Court to give to the jury the
following instructions, which the Court refused, and the de-
fendants then and there excepted to the ruling or the Court in
refusing the same. ' >

«}f the jury believe from the evidence that the defendanta
kept and maintained a regularly established ferry across the
Mississippi river, from a pointknown as (ear's ferry landing,
in Jo Daviess County, 1llinois, under a €harter granted by
the Legislature of the State of Illinois, and that Bullerdick
ran the boatin controversy as an opposition ferry hoat, and
conveyed passengers or property across the Missisippi river
from the Illineis shore to lowa, taking said passengers or

i
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property for hire from said Gear's ferry landing in Jo Daviess

county, Illinois, without any legal authority or permit from-

the State of Illinois, And if the jury further believe rrom the
evidence, that at or before the entering upon and taking pos-
session of said Loat Ly the defendants, the said boat was used
for the purpose of conveying passengers or property across
said river for hire, from said Gear’s landing in Illinois to the

lowa shore, then said boat became forfeited to the owners or -

proprietors of the regularly established ferry. And if the
jury further believe from the evidence, that the said boat was
entered upon and taken possession ot by said defendants, to
their own use, by reason-of'said forfeiture, then the:jury
should find the issuc:of property in favor of the defendants.”

“If the jury-believe-ffom the evidence, that the defendants-

kept and:maintained-aegularly established ferry across the

Mississippi river, from a point known as Gear’s ferry landing
in.Jo Daviess.county; Illinois, under a charter granted by the
Legislature of' the State of-Illinois, and that- Bullerdick ran
the boat in controversy as an opposition ferry boat, and con-
veyed passengers or property: across the Mississippi: river,
landing at Gear’s ferry: landing in said county, without any
legal “authority or permit from the State of - Illinois,”;And if

the jury furtber believe from the evidence, that at or ‘befora:

the ‘entering upon and taking possession of said. boat: by de-
tendants, the said boat was used for.the purpose of conveying.
passengers or property across said.river for. hire, then said
boat became forfeited to the owners or proprietors of the said
regularly established ferry. And if the jury turther-believe
from the evidence, that the said boat -was entered upon, and
taken possession of by said defendants to their own.use by
reason of such forfeiture, then the jury should find the issue
of property in favor of the defendants.” .c....cw. b i,

Thereupon the jury returned a verdict, finding the issues for
the plaintiff. St W Al TN

And defendants moved for a New Trial, and filed his rea-
sons as follows: : : ot

.t

1st. Because the verdict is contré.ry to the law and evi---

)

dence in said cause. - ‘o RS :

2nd. Because the Court gave improper . instructions to
the jury, and refused proper instructions in said cause.

3rd.” Because the Court admitted. improper evidence in
said cause, and refused proper evidence. Sl B

4th. Because the verdict should "have been rendered for
the defendants, under the law and evidence in said cause.

The Court overrules the motion for a New Trial, and ren-
ders Judgment that the plaintiff recover possession of the
property, and Judgment for costs against the detendants.

To the overruling of the motion for a New Trial, and ren-

. dering thie above Judgment, the defendants then and’ thera

excepted.” - -
Defendants appeal the cause to this Court, .

o8
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ERRORS ASSIGNED.

fst. The Court erred in sustaining the plaintiff’s demnr-
rer to the 1st rejoinder to 5th amended replication. :

ond. The Court erred in admitting as evidence to the jury,
the record and proceedings of the Board of Supervisora of
Jackson County, Iowa, and the License granted by said Board,
and each of them. ' :

3rd. The Court erred in giving to the jury the 3rd and 5th
Instruction, and each of them asked by the plaintiff

4th. The Conrt erred in refusing to give the Instructions
asked by the defendants, and each of them.
o .5t{x. The Court erred in overruling the motion fo Nsw

rial. .
6th. The Court erred in rendering the Judgment rendered
in this case.
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