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STATE 0}? ELLINQIS’ April Term, Tazewell County Court,

TAZEWELL COUNTY. 1858, 3d Division.
Elias Nizon,
b }%)Mml\i) o) gmbmm“,.
Petler Wayhrich J

This was an action of assumpsit, brought by Weyhrich against Nixon of the January
Term of the Tazewell county Court A. D. 1858, to recover a sum of money against him
as an endorser of a promissory note. :

The plaintiff below sets out in his declaration that one Paul Goodale on the 8th day of
June, 1357, gave his note for the sum of 150 dollars to said Nixon, Payable on the 15th
day of August, 1857, for value received ; and that Nixon, before it became due, indorsed
the note and then delivered it to the plaintiff, that at the first term of the court at which
Goodale could be sued thereon, the plaintiff sued him and recovered judgment thereon for
the sum named in the note and that immediately thereafter, execution was issued en said
Judgment against the said Goodale and delivered to the Sheriff of Tazewell county where
Goodale resided and that on the 23d day of December 1857, the sheriff' returned the said
execution indorsed with the sum of 20 60-100 dollars made by sale of horses and no more
property found. avers due diligence against Goodale, and that he could not collect the debt
or any part of it except the $20.60, and that therefor the defendant, Nixon, was liable to
pay him the amount of the note and interest which he afterwards promised to pay but
which he refused to do, and the plaintiff added the common counts in his declaration and
filed a copy of the note and assignment.

The defendant pleaded specially, that since the suit was instituted against Paul Goodale
and the execution was issued agalnst him and the sale of the horses named, and on the day
of the date of the execution he had in said county other property liable to said execntion
consisting of Lands and personal property; also, promissory notes and other sums due
and owing to him, other and difterent property from the horses so sold, all of which the
plaintiff, Weyhrich, thon and there had notice, and that therefor he had not used due dili-
gence and ought not to recover, and the defendant plead the general issue in the cause.

Replication. page 5. On these pleas the plaintiff, Weyhrich, took issue, and on the trial in evidence read the

Dlaintifls testimon®
pages 8 to 10

record of a judgment m favor of Weyhrich on said note against Goodale rendered at the
October term of the circuit court of Tazewell county 1857, for the sum of $155 and
costs, and the execution issued thereon with the indorsement, came to hand the 2d of No-
vember, 1857, and levied on one bay and one sorrel horse, 1st day of December, 1857, and
received December 12th.  On the within execution of sale of horses, $20.60 and no more
property found, and showed that the same was then so returned by the sheriff; he then
proved by the deputy sherift' that he, (the deputy,) had called four times on Goodale, the
said Goodale being a house-holder residing with his family, at his residence in Tazewell
county, on the land hereafter named, and demanded property to satisfy the execution, and
that Goodale turned out the property levied on by said execution and so indorsed on it,
and denied having ary other property subject to execution, and that he knew of none.
On cross-examination he said there was other property, horses and wagons in Goodale’s
possession, but Goodale represented that they belonged to other men, and that Goodale
showed him some $1200 worth of notes on one and two years, which he said were on
good men and that he would sell them to pay this debt to Weyhrich. The plaintiff' fur-
ther proved by one Parker that as plaintifts’ attorney and at his instance he made search of
the records ot the county for real estate of Goodale whereon to levy, and that he found
240 acres of land belonging to Goodale, subject to a mortgage of $3200 dolars which he



e

thought and so advised Weyhrich that was all the land was worth, but that he was not per-
sonally acquainted with it and did not know its value, and that he was advised that Paul
Goodale levied on one 80 acre tract and that he had paid $1000 on the mortgage, and that
the mortgagee had released the 80 acre tract from the mortgage. The note of Paul Good-
ale dated 8th June, 1857, for 150 dollars, and indorsed by Nixon, the defendant was read
in evidence and plaintift rested. '

¢ Def’s  Evidence.—  Nixon then gave evidence showing title in fee in Paul Goodale to the N. E. qr. sec. 7
g g q )

Page 10 to 14.

town 22, N.R. 4 W. and th E hf. S. W. qr. sec. 25, town 22, N. R. 5 West, subject to a
mortgage dated October, 1856, for 3200 dollars to one Rupert, and that on the 21st day
of September, 1857, (1000) one thousand do'lars of the mortgage was paid by Goodale,
and that one 80 acre tract of the qr. section was released by Rupert on the record from

‘the lien of the mortgage on the lst September, 1857. The defendant then called one

Austin Melton, who testified that he was well acquainted with the land named, that it was
all good improved Prairie, and was all worth from 25 to $30 per acre, and that Gaodale
resided on the 80 acre tract and that he had three head of cattle which he had raised,

.worth 60 dollars and had a lot of hogs and farming utensils, but could not fix a value on

them ; one plow worth eight dollars, and that he had two good horses and a new 2 horse

wagon, all tcgether worth 280 to 285 dollars, and one old two-horse wagon worth 10

_dollars ; that he lived a next peighbor to him, and that Goodale had all in his possession
“at his residence, and he used and claimed to own them ever since the wimess knew themn,
“which was about 2 years, no one else claimed them and they were at his residence in 'L'aze-

well county at the date of the execution, and up to the time of the trial, and that these
horses named by the witness were other horses, beside the ones levied on by the sheritf
and sold under the execution and defendant called Emanuel Purcell who testified that he
knew Paul Goodale’s property, and horses and wagon named by the witness, Melton, that
the horses had belonged to Goodale about 2 years, and that the wagon was new, that
(yoodale offered to sell him one of the horses in the fall of 1857, and that the horses

and wagon was worth about 285 dollars, he lived in the neighborhood and never heard of
any other person having the horses in possession or claiming them.

tewart Hite, also a neighbor of Goodale, testified that he kuew the cattle named by
Melton, and the other property and that the cattle and horses and the other property had

ulways been on the farm of Goodale and in his poss2ssion since he knew him, whica was
_about a year; that Goodale had always claimed to own them, used and attended to them,

that the cattle was worth about 6U dollars, and the horses and wagon was worth about 235
dollars, and that Goodale had also a set of harness for two horses. ‘I'he witness knew of
Goodale putiing in winter wheat with a drill on his farm 1n the fall of 1857, he sowed
about 20 acres which at the time of the trial looked well; and that it was worth 3 dollars
per acre. e knew the land named in the mortgage of Goodale to Rupert very well, it
was good and improved prairie and was worth now in cash 20 dollars per acre and would
bring on 12 months credit $22 50-100 per acre, and was worth 20 dollars per acre in cash
at the date of the execution, and that all of said property, real and personal, was and had
been since he knew it in Tazewell county, and that the horses named by him was other than
the ones levied on by the sheriff and sold under execution.

The plaintiff resum- 'L'ice Smith was called by plaintiffs who testified that in October, 1857, Goodale owed

ed, page 13.

Plaintiffs  instruc-
tion. Page 13.

him a debt and he took these horses on the debt, that he bought them in Pekin where Good-
ale had brought them, and after the purchase he let Goodale keep them in his possession
and took them home with him to use Goodale agreeing to give mim 4 dollars per month for
the use and that he had paid him for three months use of the team, which was at the time
of the trial in Goodale’s possession which was all the testimony given in the cause.

The plaintiff asked the court to instruct the Jury.

Ist. ‘That if the plaintiff prosecuted the maker of the note at the first term after the
nole was due and recovered Judgment upon it at the said term and had his execution issu-



~ed to the sheriff of Tazewell county, (the.county where Goodale resided) and the sheriff
" return the said execution in whole or in part, no more property found then the plaintiffs’
are entitled to recover, unless the defendant had other property liable to execution and that
the plaintiff knew of it or his agent or his attorney.

2nd. That under the issue in this case the defendants must not only prove that the said
Goodale had other property liable to execution, but that the plaintiff knew it or his attor-
ney—and if the defendant. fails to prove that the plaintiff knew of said Goodale having
said property they must find for the plaintiff, even if they believe he had property liable to
execution out of which the debt might have been made, which was given by the court and
excepted to by the defendant.

The defendant asked the court to instruct the jury.

1st. That if the jury believe from the evidence that Goodale had in his possession liable
to execution, personal property in said county which belonged to him while the exe-
cution was in the hand of the officer sufficient to satisfy the same they will find for the
dendant.

2d. If the jury believe from the evidence that Paul Goodale had real estate in sdid
connty sufficient to satisfy the said execution liable to execution, while it remained in the
hands of the officers they must.find for the defendant.

3d. If the jury believe from the evidence that{Goodale sold the horses and wagon to
Smith absolutely and still kept possession of -them the sale is absolutely fraudulent and void
as against all creditors and that they still remain subject to the execution notwithstanding
the sale.

4th. If the jury believe from the-avidence that the sheriff demanded property of Good-
ale to satisfy said execution it was his duty to turn out the same to the sheriff'and if he did

not then do’it he could not afterwards if the property had been levied upon by the of-
ticer claim it under the statute as exempt from execution.

The court then moditied the first by adding, if they are satisfied that the plaintift
knew of said property, :

And moditied the second instructon if the defendant by adding, ‘If the Jury are satisfied
that the plaintiff’ knew of said property, to which modifications the defendant objected and
the court over-ruled the objection, then gave them all as modified to which modification the
defendant then and there excepted, and the plaintiffalso excepted 1o the giving of the de-
tendants instruction,

Yerdiet, Page14.  The jury found for the plaintiff $151 85-100 and the defendant then moved the court
to set aside the verdict and for a new trial, because,

Ist. the finding of the Jury was.contrary to the law and evidence.

2d, the finding of the jury was contrary to the instructions of the court.

3d, the instructions ot the court given tor the plaintiff is contrary to the law, and the
court unproperly modified the defendant first and second instructions.

"I'he court over-ruled the motion to set aside the verdict and for a new trial and rendered
Judgement for the plaintiff for 151 85-100, to which the defendant then and there excepted.

‘.. Deft’s  instruetion,
Page 13 and 14.
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STATI;%PQEI;E %&%}N OIS, 1. The People of the State of Illinois,

To the Sheriff of the County of S g — Greoting :
%B[E{H_S[‘, In the record and proceedings an{also in the rendition of the judgment

of a plea which was in the (* <« trae So— Comt of S ng e {
County, before the Judge thereof, between ﬂ {i () /2 1 1,L, /é

/

= \
plaintiff, and 0 Leaa N 4 U s —

defendant | it is said that manifest error hath intervened, to the injury of the said

2

. g B S
¢ CA AN T S —— SO S

as we are informed by %u. 7 complaint, = . the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; Therefore, We
‘Enmmanh {ou, That by good and lawful men of your County, you give notice to the said

}( ffl } /’/’tltc /d

that , L€ be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be li‘l'(:[z g&Ottawa in said State, on the first Tuesday after the
third Monday in April *{o hear the records and proceedings aforesaid, and
the errors assigned, if shall see fit; and further to do and receive what said
Court shall order in this behalf and have you then there the names of those by whom
you shall gl\ethesald ? t(&‘l’(/h i4¢ g T WP

e SN . notice, towether with this writ.

(‘1@11““’55 The Hon. JOHN D. CATON, Chief Justice
of our said Court, and the Seal thereof, at Ottawa,
this {L/{é day of _¢ r/ A in the
Year of Our Lord One Thousand Kight Hundred
and Fifty- (< A

/ /]
/ (
A~ <

Clevk of the Sup) eme Court.,

N : : h ! A Z/
e . / 5
[
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AT Qs vooma Ty OXSs Lo The People of the State of Illinois,

To the Clerk of the ( e P Court for the Couhty J 4 = ive ( ( Cresting:

/7
3&131:&11513 , O the secord and /&iaa%a&é&y{, as alye v z‘/y 7en.

: / dotror @/
e /ézaymmzﬂ a//é @ /z/éa which) was on the’ ( U A aa ! g ~

%WW// 0/4) Jt}z‘j((([‘%ﬂ””? /2%17% %%/ /@;@yﬂ /f%?‘ﬂﬂ/{j /w/weeﬁ/
Fla h(};/l ek <&

= ey —

e et b e /1{2 672(/@%/‘ Y t 19 Jaz'c// VL

%/gdt cotor Hath m,/g/wwwg)_, lo the 47/2/1&% (% the (742@4@(1/// 2 ) o R f

— e

e wou b we ave’ enforined
//7/ Wivw) ..,,waiyz/&hz/’ ,,,,,,,, e and we /ffwg}y lé‘ﬂ'/é}ﬁ/{l that cosor stould te
covtectod, % any there’ 1o} in/ dive %/Mﬁ/ ané manner, and z‘z/az‘/émﬁcﬂ te done’
lo the /mm’zéa (%éwwﬂz&'@é command you that / 2 /&a}zmeﬂf z’%w&// le fzéwz{
you /4‘4{7/%110//% and a//mz%/, ot thout f/e%zy) dend’ {o our ? /z;d/éém 0// the: -
/Memﬂ Coust the recordt and’ /%0/:&&/4%74 0/4 the /&/&o}z{‘ a//aiwm'af it
A //Mz///a z‘azécyx/ééy the dames under youer Jeall , do that we may Aoy the
darne/ /@//mﬂy ourd /‘2;4@'(%4 (//////é/,zgdm'(// at Ottawa, ' the Count 2, b

—~(/ [ E o / 7 # - ¥ T g (g
%I//& on’ the! /424// @;}Ma/m//) f%‘ﬁ the thivd @//om/af V4 Q/?zu/}\w,;f%w

1

\

the recotd and /5@00565&4%&74, /fwz/a {//}Z%gﬂ/eﬁ) |t may canse o bo done é&zw%ﬂ) -

lo covtect Mo ctior, {#%f?//; 0/ //7;{/3 wy%{o lo 4o done acﬂﬂfm/zéy lo law!
' Witwess, Te Hon'. Jodn CD. Gatin', Chucf
’ /z"//ct/ékﬁf o ol said Couit, and the Feal
ShAd o the f%ar % @/79 ﬁ%/f/
ﬂ??/’/':/f/;'/[l/dﬂﬁf/ //7// %/72//26// and /%é?/-z‘ f_./_{f_/ .....
31 IV PRI,

- Cletk of the Sugreme Court.
Fe /h‘ ,"Ll‘«, < ){ U«/é
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Declaratisn. Piges
1to 4

FPleas. Pages 1 & 5

Iieplicuhon. page 5

maimnr's test imony.
jages 8 to 1L

TAZEWELL COUNTY. 1858, 3d Division.

STATE OF ILLINOI&; April Term, Tazewell County Court,

Elias Nizon,

A
b }%M\om o) gmdnmcma
Peler Weyhrich J

This was an action of assumpsit, brought by Weyhrich against Nixon of the January
Term of the Tazewell county Court A. D. 1858, to recover a sum of money against him

- as an endorser of a promissory note.

The plaintiff below sets out in his declaration that one Paul Goodale on the 8th day of
June, 1357, gave his note for the sum of 150 dollars to said Nixon, Payable on the 15th
day of August, 1857, for value received ; and that Nixon, before it became due, indorsed
the note and then delivered it to the plaintiff, that at the first term of the court at which
Goodale could be sued thereon, the plaintiff sued him and recovered judgment thereon for
the sum named in the note and that immediately thereafter, execution was issued en said
Judgment against the said Goodale and delivered to the Sheriff of Tazewell county where
Goodale resided and that on the 23d day of December 1857, the sheriff returned the said
execution indorsed with the sum of 20 60-100 dollars made by sale of horses and no more
property found, avers due diligence against Goodale, and that he could not collect the debt
or any part of it except the $20.60, and that therefor the defendant, Nixon, was liable to
pay him the amount of the note and interest which he afterwards promised to pay but
which he refused to do, and the plaintiff added the common counts 1n his declaration and
filed a copy of the note and assignment.

The defendant pleaded specially, that since the suit was instituted against Paul Goodale
and the execution was issued against him and the sale of the horses named, and on the day
of the date of the execution he had in said county other property liable to said execution
consisting of Lands and personal property; also, promissory notes and other sums, due
and owing to him, other and different property from the horses so sold, all of which the
plaintiff, Weyhrich, thon and there had notice, and that therefor he had not used due dili-
gence and ought not to recover, and the defendant plead the general issue in the cause.

.~ On these pleas the plaintiff, Weyhrich, tock issue, and on the trial in evidence read the

record of a judgment in favor of Weyhrich on said note against Goodale rendered at the
October term ot the circuit court ot ‘L'azewell county 1857, for the sum of $155 and
costs, and the execution issued thereon with the indorsement, came to hand the 2d of No-
vember, 1857, and levied on one bay and one sorrel horse, 1st day of December, 1857, and
received December 12th.  On the within execution of sale of horses, $20.60 and no more
property found, and showed that the same was then so returned by the sheriff; he then
proved by the deputy sherift that he, (the deputy,) had called four limes on Goodale, the
said Goodale being a house-holder residing with his family, at his residence in Tazewell
county, on the land hereafter named, and demanded property to satisty the execution, and
that Goodale turned out the property levied on by said execution and so indorsed on it,
and denied having any cther property subject to execution, and that he knew of none.
On cross-examimation he said there was other property, horses and wagons in Goodale’s

‘possession, but Goodale represented that they betonged to other men, and that Goodale

showed him some $1200 worth of notes on one and two years, which he said were on
good men and that he would sell them to pay this debt to Weyhrich. The plaintiff’ {fur-
ther proved by one Parker that as plaintifts’ attorney and at his instance he made search of

the records of the county for real estate of Goodale whereon to levy, and that he found
240 acres of land belonging to Goodale, subject to a mortgage of %3200 dollars which he



thought and s0 advised Weylrich that was all the land was worth, but that he.was not per-
sonally acquainted with it and did not know its value, and that he was advised that Paul
Goodale levied on one 80 acre tract and that he had paid $1000 on the mortgage, and that
the mortgagee had released the 80 acre tract from the mortgage. The note of Paul Good-
ale dated 8th June, 1857, for 150 dollars, and indorsed by Nixon, the defendant was read
in evidence and plaintift rested.

- g g Nixon then gave evidence showing title in fee in Paul Goodale o the N. E. qr. sec. 7,
i o " town 22, N.R. 4 W. and th E hf. S. W. qr. sec. 25, town 22, N. R. 5 West, subject to a

mortgage dated October, 1856, for 3200 dollars to one Rupert, and that on the 21st day
_of September, 1857, (1000) one thousand do'lars of the mortgage was paid by Goodale,
and. that one 80 acre tract of the qr. section was released by Rupert on the record from
the lien of the mortgage on the Ist September, 1857. 'The defendant then called one
Austin Melton, who testified that he was well acquainted with the land named, that it was
all good improved Prairie, and was all worth from 25 to $30 per acre, and that (zoodale
resided on the 80 acre tract and that he had three head of cattle which he had raised,
worth 60 dollars and had a lot of hogs and farming utensils, but could not fix a value on
‘them ; one plow worth eight dollars, and that he had two good horses and a new 2 horse
wagon, all tcgether worth 280 to 285 dollars, and one old two-horse wagon worth 10
dollars ; that he lived a next neighbor to him, and that Goodale had all in ms possession
at his residence, and he used and elaimed to own them ever since the witmess knew them,
which was about 2 years, no one else claimed them and they were at his residence in 'laze-
well county at the date of the execution, andup to the time of the trial, and that these
horses named by the witness were other horses, beside the ones levied on by the sheriff
and sold under the execution and defendant called Emanuel Purcell who testitied that he
knew Paul Goodale’s property, and horses and wagon named by the witness, Melton, that
‘the horses had belonged to ‘Goodale about 2 years, and that the wagon was new, that
‘Goodale offered to sell him one of the horses in the fall of 1837, and that the horses
and wagon was worth about 285 dollars, he lived ‘in the neighborhood and never heard of
any other person having the horses in possession or claiming them.

,tewart Hite, also a neighbor of Goodale, testified that he knew the cattle named by
Melton, and the other property and that the cattle and horses and the other property had
always been on the farm of Goodale and in his poss#ession since he knew him, whicn was
about a year; that Goodale had always claimed to own them, used aud attended to them,
that the cattle was worth about 60 dollars, and the horses and wagon was worth about 255
dollars, and that Goodale had also a set of harness for two horses. ‘T'he witness knew of
goodale putting in winter wheat with a drill on his farm n the fall of 1857, he sowed
ahout 20 acres which at the time of the trial looked well, and thai it was worth 3 dollars
per acre. He knew the land named i the mortgage of Goodale to Rupert very well, 1t
was good and improved prairie and was worth now iu cash 20 dollars per acre and would
bring on 12 months credit $22 50-100 per acre, and was worth 20 dotlars per acre in cash
at the date of the execution, and that all of said property, real and personal, was and had
been since he knew it in Tazewell county, and that the horses named by him was other than
the ones levied on by the sherifl and sold under execution.

The plaintiff resam- 11ce Smith was called by plaintiffs who testified that in October, 1857, Goodale owed
ed, page 13,

Plaintiffs
- tion.

instruc-

Page 13.

him a debt and he took these horses on the debt, that he bought them in Pekin where Good-
ale had brought them, and after the purchase he let Goodale keep them in his possession
and took them home with him to use Goodale agreeing to give him 4 dollars per month for
the use and that he had paid him for three months use of the team, which wus at the time
of the trial in Goodale’s possession which was all the testimony given in the cause.

The plaintiff asked the court to instruct the Jury.

1st. ‘That if the plaintiff prosecuted the maker of the note at the first term after the
note was due and recovered Judgment upon it at the said term and had his execution issu-



ed to the sheriff of Tazewell county, (the county where Goodale resided) and the sheriff
return the said execution in whole or in part, no more property found then the plaintiffs’
are entitled to recover, unless the defendant had other property liable to execution and that
the plaintiff knew of it or his agent or his attorney.

2nd. 'That under the issue in this case the defendants must not only prove that the said
Goodale had other property liable to execution, but that the plaintiff knew it or his attor-
ney——and if the defendant fails to prove that the plaintiff knew of said Goodale having
said property they must find for thé plaintift] even it they believe he had property liable to
execution out of which the debt might have been made, which was given by the court and
excepted to by the defendant.

The defendant asked the court to instruct the jury.

e jpstraction.  1st, That it the jury believe from the evidence that Goodale had in his possession liable
: " to execution, personal property in said county which belonged to him while the exe-
cution was in the hand of the officer sufficient to satisfy the same they will find for the

dendant.

2d. If the jury believe from the evidence that Paul Goodale had real estate in said
connty sufficient to satisfy the said execution liable to execution, while it remained in the
hands of the officers they must find for the defendant,

3d. If the jury believe from:the evidence that Goodale sold the horses and wagon to
Smith absolutely and still kept possession of them the sale is absolutely fraudulent and void
as against all creditors and that they still remain subject to the execution notwithstanding
the sale. €

4ch. If the jury believe from the avidence that the sheriff demanded property of Good-
ale to satisfy said execution it was his duty 1o turn out the same to the sherift and if he did
not then do it he could not afterwards if the property had been levied upon by the of-
ficer claim it under the statute as exempt from execution.

‘The court then modified the first by adding, if they are satisfied that the plaintift
knew of said property, :

And moditied the second instruction if the defendant by adding, “If the Jury are satisfied
that the plaintiff knew of said property, to which modifications the defendant objected and
the court over-ruled the objection, then gave them all as modified to which medification the
defendant then and there excepted, and the plaintiffalso excepted to the giving of the de~
tendants instruction.

Verdiet, Page 14. . The jury found for the plaintiff $151 85-100 and the defendant then moved the court
. to set aside the verdict and for a new trial, because,

1st. the finding of the Jury was contrary to the law and evidence.

2d, the fiuding of the jury was contrary to the instructions of the court.

3d, the instructions of the eourt given tor the plaintiff is contrary to the law, and the
court unproperly modified the defendant first and second instructions.

‘I'he court over-ruled the motion to set aside the verdict and for a new trial and rendered
Judgement for the plaintifl for 151 85-100, to which the defendant then.and there excepted-
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