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SUPREME COURT OF ILLINOIS,

THIRD GRAND DI1VI1ISION,

APRIL TERM THEREOF, A. D. 1883.

GEORGE R. ARCHER and)
MARCELLUS ARCHER, I
vs.
WILLIAM CLAFLIN, Error to Henderson.
JOHN A. ALLEN,
ISAAC EMERSON and
NATHAN D. NOYES. J

ABSTRACT OF RECORD.

Tris was an action of assumpsit brought by attachment by defend-
ants in error in the Circuit Court of Henderson County to the April
Term, A. D. 1859.

The attachment was issued against Marcellus Archer, and was levied
on a large amount of personal property, on the 1st Feb. 1859, and was
served on both defendants the next day by reading.

The affidavit on which the attacliment issued is made by James
Stewart, Attorney for plaintiffs below, and after setting out the indebt-
ness, is as follows :

“And that the said Marcellus Archer, as your affiant is informed and
“werily belicves, is ahout to depart from said State of Illinois with the
‘“intention of removing his effects from the same, to the injury of his
“said creditors.”’

The declaration was filed 27th Jan., 1859, and describes a promissory
note dated 17th of April, 1857, and * thereby, then and there, promised
‘“to pay six months after date thereof us aforesaid, to wit, on the 17th day
“of October, 1857, to the said plaintifts or order, as aforesaid, the sum
‘“of three hundred and ninety-two and 47-100 dollars, with interest
“from maturity, to wit, from the 17th day of October, 1857, at ten per
¢ cent. per annum, for value received.
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There is only one count in the declaration.
Copy of note sued on.

$392.47-100. St. Louis, April 17, 1357.

Six months after date we, the subscribers, of the town of Terrs Hante,
County of Henderson and State of Illinois, promise to pay to Claflin,
Allen & Co., or order, Three Hundred and Ninety-two 47-100 dollars
for value received, negotiable and payable without defaleation or dis-
count, with interest from maturity at the rate of ten per cent. per an-
num. R. ArcrER & Bro.

On the 11th May, 1859, defendants below moved to dismiss the at-
tachment for reasons on file, to wit:

1st. For want of suficient bond.
2d. For want or sufficient affidavit.

The Court overruled the motion to dismiss and granted leave to plain-
tiffs to amend their bond, which was properly amended.

On the 15th May, 1859, detfendants moved the Court for a continuance,
which motion was not decided, but the next day the cause was continued
by agreement, at the cost of detendants.

On the 29th Nov., 1859, the plaintifts obtained a rule on the defend-
ants to plead by to-morrow morning, and on the next morning (Nov. 30,
1859) the defendant filed his plea :

WILLIAM CLAFLIN, 3|
JOHN A. ALLEN,
ISAAC EMERSON and
NATHAN D. NOYES, partners in
the name, firm and style of
CLAFLIN, ALLEN & Co.
8.
GEORGE R. ARCHER and
MARCELLUS ARCHER, partners
in trade under the name, firm

and style of
G. R. ARCHER & Bro.

And said defendants come and defend, &c.. where, &c., and pray judg-
ment of the writ and declaration aforesaid. Because they say that said
Marcellus Archer was not, at the time of the making of the atlidavit on
which the writ of attachment in said case was issued, about to depart
from said State of Illinois, with the intention of removing his effects
from the same to the injury of his said creditors, and this the said de-
fendants are ready to verify. Wherefore, inasmuch as, at the time of

r In Attachment.
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the making of said aflidavit, said Marcellus Archer was not about to de-
part from said State of Illinois with the intention of removing his ef-
fects from the same, to the injury of his said creditors, said defendants
pray judgment, and that said writ and declaration may be quashed, and
for their costs. HARRIS & WATERS,
Attorney for Defendants.

The plea is duly sworn to by George R. Archer before the Clerk of
said Court.

On the next day, Dec. 1, 1859, defendants obtained leave of Court to
amend their plea, and plaintiffs also obtained leave to amend their affi-
davit, by agreement of parties.

It does not zppear,however, that defendants did amend their plea, but
the plaintiffs did file an amended affidavit (the record fails to show when)
sworn to Dec. 1st, 1859, which sets out the indebtedness with suflicient
certainty and concluded thus:
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ants might plead in abatement, and he had no notice of the kind of plea
defendants intended to file.

The note offered in evidence is precisely like the one copied above in
this abstract.

To the rendering of the judgment against defendants by default, the
defendants then and there, in open’court, objected, but the objection was
overruled, and defendants excepted and filed their bill of exceptions,
which was allowed and signed and sealed.

The note above described, and the agreement with Mr. Stewart in re-
lation to pleading, constituted all the evidence in the case.

WEAD & POWELL,
For Plamtiffs in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THBERBOF, A. D. 1883,

GEORGE R. ARCHER e? al. )
8. -
WILLIAM CLAFLIN et al. s

POINTS AND AUTHORITIES FOR PLAINTIFEFS IN ERROR.

1. The Record shows that the suit was brought to the April term,
1859, but no proceedings were had at that term, and it is likely no Court
was held. At the May term, 1839, a motion was made by plaintifts in
error to dismiss the attachment for want of suflicient affidavit and bond.
This motion to dismiss as to affidavit was overruled by the Court.

The afidavit is clearly defective. (See Dyer #s. Flint, 21 Il 80.)

9. On the 29th Noveinber, 1859, a rule was entered requiring de-
tendants below to plead by the next morning. The plea was filed, and
on the first day of December, 1859, by agreement between the parties,
the defendants below liad leave to amend their plea, and the plaintits to
amend their aftidavit. The aflidavit was amended, whether at that time
or atter the jugment from the Record, is somewhat doubttul  But if
the plaintiffs below intended to take any exceptions to the plea, because
it was not filed in apt time, they should have then interposed that ob-
jection. This was not done, but it was agreed that defendants should
amend their plea.

The law is well settled, “and is the universal rule of practice of the
courts, that the application to set aside proceedings for irregularity should
be made as early as possible, or, as it is commonly said, in the first in-
stance. And when there has been an irregulrrity, if the party overlook
it, and take subsequent steps in the cause, he cannot revert back and

object to it.”
Easton el al. vs. Altarn, 1 Scam. 250.
Beecher ¢ al. vs. James, 2 Scam. 463.
3 Gil. 461.

3. If the affidavit was defective and had to be amended, then it was
proper and in apt time to file the plea the first term after the atlidavit
was made good. The defendants, until the affidavit was made sufficient,

could net be required to plead.
Shepard vs. Ogden, 2 Scam. 260.

WEAD & POWELL,
Atys for Pliff’s.






SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TERM THEREOF, A. D 1863.

GEORGE R. ARCHER, 1
WILLIAM F. ARCHER,
MARCELLUS ARCHER,

V8. \ Error tv Henderson.
WILLIAM CLAFLIN, |
|
J

JOHN A. ALLEN,
ISAAC EMERSON, Jr.

ABSTRACT OF RECORD.

This was an action of assumpsit brought by attachment by the de-
fendants in error against the plaintiffs in error, in the Ciicuit Court of
Henderson county to the April term, 1859.

The affidavit for attachment and bond were filed January 27th, 1859,
and writ issued same day. The attachment was issued against Marcellus
Archer, and was levied on certain property on the first day of February,
1859, and was served on George R. Archer and Marcellus Archer Feb-
ruary 2d, 1859.

The affidavit for attachment is made by J. H. Stewart, attorney for
plaintiffs, and shows an indebtedness of $200 on a note given by plain-
tiffs in error to defendants in error, after deducting all payments, and
concludes as follows, to wit: “And that the said Marcellus Archer, as
your affiant is informed and verily believes, is about to depart from said
State ot Illinois, with the intention of removing his effects from the
same to the injury of his said creditors.”

The writ was returned levied on personal property and served on
George R. Archer and Marcellus Archer, February 2, 1859,

On the 27th day of January, 1859, the declaration was filed, consist-
ing of a single special count upon a promissory note, and describes the
note thus: “That the said defendants, by the name and style of G. R.
Archer & Bro., heretofore, to wit: at St. Louis, to wit: at the county
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aforesaid, made their certain promissory note in writing, bearing date a
certain day and year, therein written, to wit: the 8d day of November,
A. . 1856, and thereby then and there promised to pay six months after
date thereof as aforesaid, to wit: on the third day of May, 1857, to the
said plaintiffs, or order, the sum of $945.98, with interest from maturity,
to wit: trom the third day of May, 1857, at the rate of ten per cent. per
annum, for value received.”

On the 11th day of May, 1859, at the May term, 1859, the defendants
below entered their motion to dismiss the attachment for the following
reasons, to wit:

1. For want of sufficient bond.
2. For want of sufficient aftidavit.

And the defendants in error entered their cross-motion for leave to
file new bond. The Court overruled the motion to dismiss for want of
sufficient aftidavit, and granted the cross-motion to amend bond.

On the 12th May, 1859, at said term, plaintiffs below filed amended
bond.

On the 17th May, 1859, at said term, the cause was continued by
agreement of parties, at the cost of detendants.

On the 29th day of November, 1859, at the November term, a rule
was entered that defendants below plead by to-morrow morning.

On the 3uth day of November, 1859, at said term, defendants filed
their plea in abatement in due form, denying the allegation in the affi-
davit that the said defendant, Marcellus Archer, was about to depart from
the State, &c., which plea was verified by affidavit.

On the 1st day of December, at said November term, 1859, the par-
ties, by their attorneys, come, and on motion of defendants, leave is
given them to amend their plea and also to amend affidavit by agree-
ment.

On the 5th day of December, plaintifts below enter their motion to
strike defendants’ plea from the files.

And on the 9th day of December, 1859, at said term, the Court on
said motion struck said plea from the files; and the defendants having
failed further te plead, rendered judgment in favor of the plaintiffs and
against detendants for $208.61. y

On the 26th day of January, 1860, a bill of exceptions was filed,
which states as follows, to wit: “That amongst other orders and mo-
tions of said Court, the following motions and orders were entered,
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bearing date respectively, of which the tollowing are copies, to wit:
Nov. 29, 1859, rule on defendants to plead by to-morrow morning, (sec
Record, page 10); Dee. 1st, 1859, leave to amend plea by agreement
(see Record, p. 12) and leave to amend affidavit; Deec. 5, 1859, plaintitls
move to strike plea in abatement from files, because it was not filed at
last terin, and because it presents an immaterial issue; Dec. 9, motion
to strike plea in abatement from file allowed and plea stricken trom
files. Defendants failing further to plead, judgment was rendered by
n4l dicet. The plaintitis below then amended their affidavits.”

The affidavit as amended is in no cssential point different from the
first one filed, and only at the end of the former affidavit adds these
words : “in the sum of four hundred dollars.”

The bill of exceptions further shows * that on the hearing ot the mo-
tion to strike the plea from the files, the defendants proved, by said plain-
tiffs’ counsel, that he (said counsel) had on the 29th day of November,
1859, agreed with the defendants’ counsel that he should have until the
next day to plead, but he never agreed that defendants might plead in
abatement, and had no notice whatever of the kind of plea he intended
to file on behalf of defendants.”

To all which, and the rendering of the judgment, the defendants then
and there excepted.

Errors Assigned.

1. General error.

9. The Comrt erred in striking the plea from the files.

3. The affidavit as amended was insufficient.

4. The Court erred in rendering a judgment upon said note.

WEAD & POWELL,
Attys for PUf’s.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1IVISION,

APRIL TERM THEREOF, A. D. 1863.

GEORGE R. ARCHER, ]
WILLIAM F. ARCHER,
MARCELLUS ARCHER,

V8.
WILLIAM CLAFLIN,-
JOHN A. ALLEN,

\ Error tv Henderson.
|
ISAAC EMERSON, Jr. J

ABSTRACT OF RECORD.

This was an action of assumpsit brought by attachment by the de-
fendants in error against the plaintiffs in error, in the Ciicuit Court of
Henderson county to the April term, 1859. -+

The affidavit for attachment and bond were filed January 27th, 1859,
and writ issued same day. The attachment was issned against Marcellus
Archer, and was levied on certain property on the first day of February,
1859, and was served on George R. Archer and Marcellus Archer Feb-
ruary 2d, 1859. :

The affidavit for attachment is made by J. H. Stewart, attorney for
plaintiffs, and shows an indebtedness of $200 on a note given by plain-
tiffs in error to defendants in error, after deducting all payments, and
concludes as follows, to wit: “And that the said Marcellus Axrcher, as
your affiant is informed and verily believes, is about to depart from said
State of Illinois, with the intention ot removing his effects from the
same to the injury of his said creditors.”

The writ was returned levied on personal property and served on
George R. Archer and Marcellus Archer, February 2, 1859.

On the 27th day of January, 1859, the declaration was filed, consist-
ing of a single special count upon a promissory note, and describes the
note thus: “That the said defendants, by the name and style of G. R.
Archer & Bro., heretofore, to wit: at St. Louis, to wit: at the county

RS R~
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aforesaid, made their certain promissory note in writing, bearing date a
certain day and year, therein written, to wit: the 3d day of November,
A. D. 1856, and thereby then and there promised to pay six months after
date thereof as aforesaid, to wit: on the third day of May, 1857, to the
said plaintifts, or order, the sum of $945.93, with interest from maturity,
to wit: trom the third day of May, 1857, at the rate ot ten per cent. per
annum, for value received.”

On-the 11th day of May, 1859, at the May term, 1859, the defendants
below entered their motion to dismiss the attachment for the following
reasons, to wit:

1. For want of sufficient bond.
9. TFor want of sufficient aftidavit.

And the defendants in error entered their cross-motion for leave to
file new bond. The Court overruled the motion to dismiss for want of
sufficient affidavit, and granted the cross-motion to amend bond.

On the 12th May, 1859, at said term, plaintiffs below filed amended
bond.

On the 17th May, 1859, at said term, the cause was continued by
agreement of parties, at the cost of defendants.

On the 29th day of November, 1859, at the November term, a rule
was entered that defendants below plead by to-morrow morning.

On the 30th day of November, 1859, at said term, defendants filed
their plea in abatement in due form, denying the allegation in the affi-
davit that the said defendant, Marcellus Archer, was about to depart from
the State, &c., which plea was verified by affidavit.

On the 1st day of December, at said November term, 1859, the par-
ties, by their attorneys, come, and on motion of defendants, leave is
given them to amend their plea and also to amend affidavit by agree-
ment.

On the 5th day of December, plaintifts below enter their motion to
strike defendants’ plex from the files.

And on the 9th day of December, 1859, at said term, the Court on
said motion struck said plea trom the files; and the defendants having
failed further to plead, rendered judgment in favor of the plaintiffs and
against defendants for $208.61.

On the 26th day of January, 1860, a bill of exceptions was filed,
which states as tollows, to wit:  *“That amongst other orders and mo-
tions of said Court, the following motions and orders were entered,
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bearing date respectively, of which the following are copies, to wit :
Nov. 29, 1859, rule on defendants to plead by to-morrow morning, (see
Record, page 10); Dee. Ist, 1859, leave toamend plea by agreement
(see Record, p. 12) and leave to amend affidavit; Dec. 5, 1859, plaintitts
move to strike plea in abatement from files, because it was not filed at
last tern, and hecause it presenfs an immaterial issue; Dec. 9, motion
to strike plea in abatement from file allowed and plea stricken from
files. Defendants failing further to plead, judgment was rendered by
nil dicet. The plaintiffs below then amended their affidavits.”

ntial point different from the

The afiidavit as amended is in no esse
former affidavit adds these

fivst one filed, and only at the end of the
words : “in the sum of four hundred dollars.”

The bill of exceptions further shows © that on the hearing of the mo-

tion to strike the plea from the files, the defendants proved, by said plain-
tiffs’ counsel, that he (said counsel) had on the 99th day of November,
1859, agreed with the defendants’ counsel that he should have until the

next day to plead, but he never agree i

d that defendants might plead in
abatement, and had no notice whatever of the kind of plea he intended
to file on behalf of defendants.”

To all which, and the rendering of the judgment, the defendants then

and there excepted.

Irrors Assigned.
1. . General error.
9. The Court crred in striking the plea from the files.
5. The affidavit as amended was insufficient.
L. The Cowt erred in rendering a judgment upon said note.

WEAD & POWELL,
Attys for Plf’s.
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SUPREME COURT OF ILLINOLS,

PHIRD GRAND DIVISION,
APRIL TERM THBEREOTF, A. D. 1863,

GEORGE R. ARCHER ¢t . )
S, .
WILLIA M CLAFLIN et al. |

POINTS AND AUTHORITIES FOR PLAINTIFFS IN ERROR.

{. The Record shows that the suit was brought to the April term,
1859, but no proceedings were had at that term, and it is likely no Court
was held. At the May term, 1859, a motion was made by plaintiffs in
error to dismiss the attachment for want of sufficient affidavit and bond.
This motion to dismiss as to affidavit was overruled by the Court.

The affidavit is clearly defective. (See Dyer vs. Flint, 21 I11. 80.)

9. On the 29th November, 1859, a rule was entered requiring de-
fendants below to plead by the next morning. The plea was filed, and
on the first day of December, 1859, by agreement between the parties,
the defendants below had leave to amend their plea, and the plaintiffs to
amend their aftidavit. The affidavit was amended, whether at that time

or after the jugment from the Record, is somewhat doubttul  But it

the plaintiffs below intended to take any exceptions to the plea, because
it was not filed in apt time, they should have then interposed that ob-
jection. This was not done, but it was agreed that defendants should
amend their plea.

The law is well settled. ¢“and is the universal rule of practice of the
courts, that the application to set aside proceedings for irregularity should
be made as early as possible, or, as it is commonly said, in the first in-
stance. And when there has been an irregulrrity, if the party overlook
it, and take subsequent steps in the cause, he cannot revert back and

object to it.”
Easton ef al. vs. Alturn, 1 Seam. 250.
Beecher ¢t al. vs. James, 2 Scam. 463.
3 Gil. 461.

3. Tf the affidavit was defective and had to be amended, then it was
proper and in apt time to file the plea the first term after the affidavit
was made good. The defendants, until the affidavit was made sufficient,

could not be required to plead.
Shepard vs. Ogden, 2 Scam. 260.

WEAD & POWELL,
Attys for Plf’s.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863,

GEORGE R. ARCHER et dl. )
UN. e
WILLIAM CLAFLIN of al. |

POINTS AND AUTIHORITIES FOR PLAINTIFES IN ERROR.

1. The Record shows that the suit was brought to the April term,
1859, but no proceedings were had at'that term, and it is likely no Court
was held. At the May term, 1859, a motion was made by plaintifts in
error to dismiss the attachment for want of suflicient affidavit and bond.
This motion to dismiss-as to affidavit was overruled by the Court.

The affidavit is clearly defective. (See Dyer vs. Flint, 21 I1l. 80.)

9. On the 29th November, 1859, a rule was entered requiring de-
fendants below to plead by the next morning. The plea was filed, and
on the first day of December, 1859, by agreement between the partics,
the defendants below hiad leave to amend their plea, and the plaintiffs to
amend their aftidavit. The affidavit was amended, whether at that time
or atter the jugment from the Record, is somewhat doubttul  But if
the plaintiffs below intended to take any exceptions to the plea, because
it was not filed in apt time, they should have then interposed that ob-
jection. This was not done, but it was agreed that defendants should
amend their plea.

The law is well settled, ¢and is the universal rule of practice of the
courts, that the application to set aside proceedings for irregularity should
be made as early as possible, or, as it is commonly said, in the first in-
stance. And when there has been an irregulrrity, if the party overlook
it, and take subsequent steps in the cause, he cannot revert back and

object to it.”
Easton el al. vs. Alturn, 1 Seam. 250.
Beecher et al. vs. James, 2 Scam. 463.
3 Gil. 461.

3. Tt the affidavit was defective and had to be amended, then it was
proper and in apt' time to file the plea the first term after the atlidavit
was made good. The defendants, until the affidavit was made sufficient,

could not be required to plead.
Shepard vs. Ogden, 2 Scam. 260.

v

WEAD & POWELL,
Attys for Plf’s.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D. 1863,

GEORGE R. ARCHER et al. a
v, .
WILLIAM CLATFLIN et al. s

POINTS AND AUTHORITIES FOR PLAINTIFES IN ERROR.

1. The Record shows that the suit was brought to the April term,
1859, but no proceedings were had at that term, and it is-likely no Court
was held. At the May term, 1839, a motion was made by plaintifts in
error to dismiss the attachment for want of sufficient affidavit and bond.
This motion to dismiss as to affidavit was overruled by the Court.

The affidavit is clearly defective. (See Dyer »s. Flint, 21 Ill. 80.)

9. On the 29th November, 1859, a rule was entered requiring de-
tendants below to plead by the next morning. The plea was filed, and
on the first day of December, 1859, by agreement between the parties,
the defendants below liad leave to amend their plea, and the plaintifts to
amend their affidavit. The aftidavit was amended, whether at that time
or after the jugment from the Record, is somewhat doubttul  But it
the plaintiffs below intended to take any exceptions to the plea, because
it was not filed in apt time, they should have then interposed that ob-
jection. This was not done, but it was agreed that defendants should

amend their plea.

The law is well settled. “and is the universal rule of practice of the
courts, that the application to set aside proceedings forirregularity should
be made as early as possible, or, as it-is commonly said, in the first in-
stance. And when there has been an irregulrrity, i the party overlook
it, and take subsequent steps in the cause, he cannot revert back and

object to it.”
Easton el al. vs. Alturn, 1 Scam. 250.

Beecher et al. vs. James, 2 Scam. 463.
3 Gil. 461.

3. It the afidavit was defective and had to be amended, then it was
proper and in apt time to file the plea the first term atter the athdavit
was made good. The defendants, until the affidavit was made sufficient,

could not be required to plead. :
Shepard vs. Ogden, 2 Scam. 260.

WEAD & POWELL,
Attys for PUff’s.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THBEREOF, A. D. 18863,

GEORGE R. ARCHER et «l. a
vs. S

WILLIAM CLATFLIN et «l.

POINTS AND AUTHORITIES FOR PLAINTIFFS IN ERROR.

1. The Record shows that the suit was brought to the April term,
1859, but no proceedings were had at that term, and it is likely no Court
was held. At the May term, 1859, a motion was made by plaintiffs in
error to dismiss the attachment for want of suflicient affidavit and bond.
This motion to dismiss as to affidavit was overruled by the Court.

The affidavit is clearly defective. (See Dyer ¢s. Flint, 21 Ill. 80.)

9. On the 29th November, 1859, a rule was entered requiring de-
fendants below to plead by the next morning. The plea was filed, and
_ on the first day of December, 1859, by agreement between the partics,
the defendants below Liad leave to amend their plea, and the plaintiffs to
amend their aftidavit. The atfidavit was amended, whether at that time
or after the jugment from the Record, is somewhat doubttul  But if
the plaintifts below intended to take any exceptions to the plea, because
it was not filed in apt time, they should have then interposed that ob-
jection. This was not done, but it was agreed that defendants should

amend their plea.

The Jaw is well settled. “and is the universal rule of practice of the
courts, that the application to set aside proceedings forirregularity.should
be made as early as possible, or, as it is commonly said, in the first in-
stance. And when there has been an irregulrrity, it the party overlook
it, and take subsequent steps in the cause, he cannot revert back and

object to it.”
TFaston ¢l al. vs. Alturn, 1 Seam. 250.
Beecher ¢f al. vs. James, 2 Scam. 463.
3 Gil. 461.

3. Tf the aflidavit was defective and had to be amended, then it was
proper and in apt time to file the plea the first term after the aflidavit
was made good. The defendants, until the affidavit was made sufficient,

could not he required to plead.
Shepard »s. Ogden, 2 Scam. 260.

WEAD & POWELL,
Attys for PUfs.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D 18863.

GEORGE R. ARCHER, ]
WILLIAM F. ARCHER,
MARCELLUS ARCHER,

vs.
WILLIAM CLAFLIN,
JOHN A. ALLEN,

ISAAC EMERSON, Jr.

2

\ Error tv Henderson.
| :

|

J

ABSTRACT OF RECORD.

This was an action of assumpsit brought by attachment by the de-
fendants in error against the plaintiffs in error, in the Ciicuit Court of
Henderson county to the April term, 1859.

The affidavit for attachment and bond were filed January 27th, 1859,
and writ issued same day. The attachment was issued against Marcellus
Archer, and was levied on certain property on the first day of February,
1859, and was served on George R. Archer and Marcellus Archer Feb-
ruary 2d, 1859.

The affidavit for attachment is made by J. H. Stewart, attorney for
plaintiffs, and shows an indebtedness of $200 on a note given by plain-
tiffs in error to defendants in error, after deducting all payments, and
concludes as follows, to wit: “And that the said Marcellus Archer, as
your affiant is informed and verily believes, is about to depart from said
State of Illinois, with the intention of removing his eftects from the
same to the injury of his said creditors.”

The writ was returned levied on personal property and served on
George R. Archer and Marceilus Archer, February 2, 1859,

On the 27th day of January, 1859, the declaration was filed, consist-
ing of a single special count upon a promissory note, and describes the
note thus: *That the said defendants, by the name and style of G. R.
Archer & Bro., heretofore, to wit: at St. Louis, to wit: at the county



10

11

14

2

aforesaid, made their certain promissory note in writing, bearing date a
certain day and year, therein written, to wit: the 8d day of November,
A. . 1856, and thereby then and there promised to pay six months after
date thercot as aforesaid, to wit: on the third day of May, 1857, to the
said plaintifts, or order, the sum of $945.98, with interest from maturity,
to wit: trom the third day of May, 1857, at the rate of ten per cent. per
annum, for value received.”

On the 11th day of May, 1859, at the May term, 1859, the defendants
below entered their motion to dismiss the attachment for the following
reasons, to wit:

1. For want of sufficient bond.
2. For want ot sufficient affidavit.

And the defendants in error entered their cross-motion for leave to
file new bond. The Court overruled the motion to dismiss for want of
sufficient aflidavit, and granted the cross-motion to amend bond.

On the 12th May, 1859, at said term, plaintiffs below filed amended
bond.

On the 17th May, 1859, at said term, the cause was continued by
agreement of parties, at the cost ot’ defendants.

On the 29th day of November, 1859, at the November term, a rule
was entered that defendants below plead by to-morrow morning.

On the 30th day of November, 1859, at said term, defendants filed
their plea in abatement in due form, denying the allegation in the affi-
davit that the said defendant, Marcellus Archer, was about to depart from
the State, &c., which plea was verified by affidavit.

On the 1st day of December, at said November term, 1859, the par-
ties, by their attorneys, come, and on motion of detendants, leave is
given them to amend their plea and also to amend affidavit by agree-
ment.

On the 5th day of December, plaintifts below enter their motion to
strike defendants’ plea from the files.

And on the 9th day of December, 1859, at said term, the Court on
said motion struck said plea from the files; and the defendants having
failed further te plead, rendered judgment in favor of the plaintifts and
against defendants for $208.61.

On the 26th day of January, 1860, a bill of exceptions was filed,
which states as follows, to wit: ¢« That amongst other orders and mo-
tions of said Court, the following motions and orders were entered,



14

3

a

}
bez\ring&dute respectively, of which the following are copies, to wit:
Nov. 29, 1859, rule on defendants to plead by to-morrow morning, (see
Record, page 10); Dec. 1st, 1859, leave toamend plea by agreement
(see Record, p. 12) and leave to amend affidavit; Dec. 5, 1859, plaintifls
move to strike plea in abatement from files, because it was not filed at
last termn, and beeause it presents an immaterial issue; Dec. 9, motion
to strike plea in abatement from file allowed and plea stricken from
files. Defendants failing further to plead, judgment was rendered by
nil dicet. The plaintitis below then amended their aflidavits.”

The affidavit as amended is in no essential point different from the
first one filed, and only at the end of the former affidavit adds these
words : in the sum of four hundred dollars.”

The bill of exceptions further shows * that on the hearing of' the mo-
tion to strike the plea from the files, the defendants proved, by said plain-
tiffs’ counsel, that lie (said counsel) had on the 29th day of November,
1859, agreed with the defendants’ counsel that he should have until the
next day to plead, but he never agreed that defendants wmight plead in
abatement, and had no notice whatever of the kind of plea he intended
to file on behalf of defendants.”

To all which, and the rendering of the judgment, the defendants then
and there excepted.

rrors  Assigned.
1. General error.
2. The Conrt erred in striking the plea from the files.
3. The atfidavit as amended was insufficient.
4. The Cowt erred in rendering a judgment upon said note.

WEAD & POWELL,
Attys for Pltf’s.




| 5@%}%/75;}
| 18

'.%m‘

‘. Yotpct J%M o
| ; &%/M
oA o



i e 26 1‘ /sza/&/ /%é’///

i 2t
\"

%//6(}//0 fz?z// ﬂg é RN, O
) Ze ,/9///1/ 9

/ d2.2 2 5/4// It

f// //‘/ z//ﬁ ,/@//’////%

'V % Llzed [frre 2 c//a/ -z

! 1//%{/&/0/4/;/ /zw//ﬂ é /’2771////{/;@(/"
é// % /é/lzw///élf o fe PLrE2 Lrw //&
é//(’u7‘fzc/// l//////0/<//1".7(//c/ /4/454'/7’\
/ e Sl vres BT 5% 2

| ) /Z /z//////zz ////// //Z“ez’e/%//z/ﬂ&?&—w'—\
A’M %/’/ el Lol /(//L;é e lile / /

/ 8D stz20l zeve7 ///az/// Ve, z////
‘ /(,/g L /4(’/ Lsr o7 llzzs //r,ézz& G vt L

/
J// vt Vo s /9}///,4 o vl Loy g
|

é/ﬁ ﬁ&oéa\ﬂ /&r/%/&éﬁo/\ L Z %/4'512///(/
/
&= 7' /.)// Aot //f7 Leecl sewes Log sl &'2’
1 7 | L& //5411&7% R ,/2< _J//‘
:V} /é’a// /%&éﬂéﬁf /ch/
|
|
|

ﬂ/& /é //774[/ ///(x/ 7, /;;fecfz/z, /ff7 /(/c
//&/M/( /a %&eﬁ fo Lorl

(/& /[zw% o= Y e e Z@/f/z/ Cotre

‘ //AWA& Wz/7 /&//[/‘/o /1////’/(6/////’7 ﬂ//(j
i:'g : /é&fd(//&a/z o //c /////////' / }’/sz(
'}’ /ff/ //zcécf /’////// ////A, //(/: /(.«/ /Aa(

Zfo& e 8 et



V7

N

i

Ve Z4

L Al IR R
:/Mﬂé%eé’@ Z %fzf/ Zeoit rrosel ity %& /Zﬁ
%/a/z @&/Q/ i 2 cpes sl Lo //Cﬁ,
o iy of el Detolie FFSES
‘Z; ffa Feeel //&z%x% oV oAl /\Zi)
:%g Ztiere Gt Dot mits ﬂ////m/}f
Z;:i L e ol ;y//ZZ/é ot oeiad //////'qu
%/&/y@ 72 /J/ﬁcho 7{2/ ez %f%//é; f/
‘/&Z}/&& IS o y &/ZJ/WW\
r Mo /yz/ Dozetove 2ecelgecel 7 o M
Vimer DRI NS e S

‘ ‘7'<\
ih oLes /yz/é‘/{z ol Zze %ﬁ A e Ze

% ol pleslriecd Zze iy sz //,//Mj
///{ 224 /////f/ LA /)%4//7/’:/5;}*7
- 4%& . W/ZL DI
,_[ /ﬂ,a// // //.42 orrre // Lot e Nizon il ég:;ll( 72 %
;%ﬁzoé/ﬂé%‘f//v Lozt Lol /Z/ 4,/2/2,4@&/ [/ £ O~
—eze Lo /ﬂ% 7 //zf/é L s ST oy orie
3, 7%//’/ /fé’//x//’////%/ '//A/Mf o 4 %&'ﬂ Ly
/W Cratoce 2lree el @%@é/é .
1/2&74/5 /ﬂ///‘%ﬂ o /d///K/J& Z&/d 20 2 grtrae s

‘/#& T e Zf\fffl%ﬁxzo 7/&@&5?? 27 i&é 27
f’/ /;/\” / o Leocd /z.o CGvezreoree I/

///Z ///4 ///Z{//’/Zz& 77 //;/f»/éezx /ff/4 /:&7(/427
| / pé A#3.) 3 / 2 b,

j// af/ Lo % Veclct BovrpnlT y S P ,
//a&)o//?///’/ //‘{/ L2 F //ﬂ/ Z/o/ z,éZ Zf/zz Lo v

Zj}‘i://-’k«,‘[cf /[4’(?0 //l(»/;rkfz 5 i //27//../{’/ ,/;/[/&‘/’Cﬁ



/0

/q

o/a:7/// seveee] // /Zég“%'éz&/ﬂ7(/& M/M&Z ;
i/ér /;/7/;5 ‘/%é{///‘é Z{b /&/&za ///% /é//«//)
%51\7&?2?&5 / L o %2// Fyroisre /@/ %&ﬂé/ 7
iéﬁzr&%&é// ; “{,4(/‘7/—//7«/&5/;—/ % %z'z&/;/m 2o

| /%4‘//;2/ Lt S ideilodls Livewls o &/&/
%{@70 D Lvivererl czry @lloioecl

| /

:/;ng L1 Zi D %L/éﬂz /fdfy o
| == s . -
il Lrzre Jler floilleflff folist Moo

//yw/.éé Lon Drzetrerlenl

iyé/;é Lre /Zg /o /72///17 ///«/éﬂj o el
Ui o oo focailnicls loobocon Fpcomecct |
W % ek g &//yZ\W&é /}’Mg‘/Zf/
Mf 7/;//%;'4;& 44/‘/4/,@ ) /Z, S /,,¢_
Aoyl lcer ZZE 20007 Vtiorscing &, fole

ffectacc]”

V4

Z;“’/;ﬂ | e Llpesd b Lot &;OZ«;.,«M é /Q«:
S trotee? // /Z; fore lecd /177/ %2 4//&(( -

\y/f%}; S

i i e Ry 7////{%” Lo S5S T
M{/Zc/a //z TR Z;é , @ Pzele soced
Srclocesl. Zze Sl % A //@zé&%
/c Locon z. BBl /Zj //z//// vtz Lo en-
27; /Z Leosl £ /m /7(2 71447 %//g.x//////';/,;g



Aoz ’ N R A By s s
[%/0 /é/ 54{2&/\1% Zic Srrow el /z;;/ﬂ
Silea tlosegy coez s o voecinl
afficcbaced ol aliigicoy il 2
é//?((/ Z % %/J/ﬂ'%/'ko, % Hvel %2;&“&6
/Zf/ s it Ay Pt
¢M7}/&/ﬂo7/ % a7 e }%yz el e
//0 = B e //,&Z( %&7«)
Lo 2067 o “ e

Z %z/z/& 2e ///7 7949//&&.7/&%4%/ Zze et
}7#;;;0 /éy Zo/z’lwﬁfﬂ//z] £ /// /Z[Z/ /’/az,Z//J
%& ;/4//@6//&4&2‘ %&/A//}m Zﬂ ol e
0o it oo el felee o
frlmoie e Lotevon T rnverecot Fieos
i;./z&ozé %)//ﬂﬂJ 1

AL %L/ % 7 Lorritr o e
Loweed B 25 [T Foclrl filoce fpoze

/2.0 /93 \5;{44/ Lz /Zf y/Z /‘/&/z // Lol
Ay 24 Z»%///{/ /é; Loreed Decr Zerceecslt s
//Zfo P seiind, ot il /Zéz
Crcerl / Lece /}.z;//// »7;5 //z‘d/
,%//,4/ 7/4?//2 £ iR i e~
fooiliiog Z fflinle flooeZloce Holoceel



e —————— e s e iy . S—r

i
il

Zezeltocell : /(///A’/ Srrre 7 Fe //&ﬂ// 7 /Zﬁ
///d-z//;: Z}/ﬁ// % s Ny W 0
/é/ 41&/&4;&2/‘ /@/Z{&—/ ) /4; I %

BLED, T2

e ] ///p % 2E T ///7 ///%/5/40&/7 /%/
/f/ %A&/ // S pite Lovees [&Z&V%/L&é Zeo
Freiol Cacese % /dp;/ o %;% o
7 ad S fril s e fotbinirrg colice

J’«&/n 7> Qy/é SIS /Z[(u G /Q/JJ oy

’Zj ///4'/&45 7 2r2om sz %fz-W&‘c% Al

%&o /M/ﬁfy it 7o rrzesieotl file oo

Crwct Mivie To tosweneil affcclomed

/c zawz//éo\éi L Lperee /A;a R /J"J‘/ otz

é /I/KM//O/{/% Z( Atr e /&Zc«{z/ lic oLl

;'57}&.%//‘ //fg,/u //7»//‘&7/0 /Zf/ /aéd o‘(ﬁg&&m .

g SISy Fiolevie T Pk flin zow 2t

~ Do i /W%o 22 /vé/ /o%?‘éé Ll i

-—*Wue/;é Creedl filec I ot zre /épn”o %&4/41 '

}iw%ﬁka&éé'&% : /ecoZ /opo,//zlz/u Z /&Zéwoé

&&%&64 %/6 /zozgiﬂ//wﬂ,z'/% cle %&ccoféf‘ é/

1l deced /m/ ﬁﬁ.:.f/cwyjy oo b sreloceaC
%c/// W/ﬂ// P LG %%M Lot
‘lﬂ/w/om%&é 2 seclo ;&1/&%//&0’-&” %&cx/
| Mfzm Lo vee 2reclecl %/E,Zﬂac/}“&o

e %‘ .”qu& sz LEE ozl /5 % P A %/'/;z(.ﬁ‘/é’,;.(,,

Va7 7 % //Z/c ,éz;zz(w% /7’// Ll AR




// e o fal o e e
AR i b T N W L
el i R
Joltect a7 Tio Za2l Lomee of Fie Loceed
vt /Z%ég o7 /&mmZZé Grve Forecivor Loccal
folacic Zigps Lovineacl ot cve o 25 25
%//Maéa /fi),'\f &fm% m%/ﬁ&/}/m
e floiail 2els (Zveveiel SRt e Ptocecint
- Ao Ww’%ﬂ Sl 2io 2Lt
Meinit of feloce fo ziillcecice J fols coue
MM/% Lleflovectsrreds %&Z LN e
.4/ /L el e cirece 7 R A a7
et Vil floow fromie To flotow Ly To
Crcced Zecocl chifecertiond Hovi locect Zoee
N Feidecl Daiil otipe s i o R
:/&w&é /4@ //7#&:«/ % /V'/ZJ 2ot -
8t 1 a it Caciat o
/ Ao Lriecl 2{4& /z}waZ 2 plee 7’ e
et Liveileciio 7 feesls Freeeed Jrr e flllcts £
I:o p/%ﬂapémé NG - S oo ool
Vo / Gr 2T ored soe @ Linsbacy /
;A//wa' ////444’/4’// B il e e Svee T &
e filwoie Ly cocl aiecllice Fgp Siie

|




éﬁn% Ceetel (7 20 %; waz/;é%//%
ﬁé/&WZ// (o Ft el zww/%w&/f/ e %y |

/Léo(/% 2 7 Lo ol /ao&/; P A, e /el ’
ﬂ%fﬂrf/ Z’JMJ /Zza Clte //5/55(/ f/ﬁf%r/&&é
‘% &/7/{%4//&’/&%( &yc&( //&«{/z/fzz«ow Wéccﬁ
.[V/M /ZZ &w§ ﬁf/éc{’/ B e o el
&Zo%} Lt s rece %MA&W /w Zoccl CHcew e/
| [?/W Za2 Y %&4 %&&6/)&

/ /:é/ cecoll §V/ v/

| 7/ Covee? Frrecl gr. W/J&W; PN

2;
/V/W/ Soczee He /;Q/

% Ck/x/ Srpe ol %&0 ZL- é&%&o%{/;M

— ?ﬁé&&&/ /Mﬁ/xz:u s e

/%a/ééf /”Zw&éé
Wy o o



SUPREME COURT OF ILLINOIS,

PTHIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863,

GEORGE R. ARCHER ¢f dl. )
vS. i
WILLIA M CLAFLIN ef al. |

POINTS AND AUTHORITIES FOR PLAINTIFFS IN ERROR.

I. The Record shows that the suit was brought to the April term,
1859, but no proceedings were had at that term, and it is likely no Court
was held. At the May term, 1859, a motion was made by plaintiffs in
error to dismiss the attachment for want of sufficient affidavit and bond.
This motion to dismiss as to affidavit was overruled by the Court.

The affidavit is clearly defective. (Sec Dyer »s. Flint, 21 IIl. 80.)

9. On the 29th November, 1859, a rule was entered requiring de-
tendants below to plead by the next morning. The plea was filed, and
on the first day of December, 1859, by agreement between the parties,
the defendants below hiad leave to amend their plea, and the plaintifts to
amend their aftidavit. The affidavit was amended, whether at that time
or after the jugment from the Record, is somewhat doubttul  But if
the plaintiffs below intended to take any exceptions to the plea, because
it was not filed in apt time, they should have then interposed that ob-
jeetion. This was not done, but it was agreed that defendants should
amend their plea.

The law is well settled. ‘“and is the universal rule of practice of the
courts, that the application to set aside proceedings forirregularity should
be made as early as possible, or, as it is commonly said, in the first in-
stance. And when there has been an irregulrrity, if the party overlook
it, and take subsequent steps in the cause, he cannot revert back and

object to it.”
Easton ¢t al. vs. Alturn, 1 Seam. 250.
Beecher of al. vs. James, 2 Scam. 463.
3 Gil. 461.

3. Tt the afiidavit was defective and had to be amended, then it was
proper and in apt time to file the plea the first term after the aflidavit
was made good. The defendants, until the affidavit was made sufficient,

could not be required to plead.
Shepard vs. Ogden, 2 Scam. 260.

WEAD & POWELL,
Attys for Plff’s.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM THBEREOTF, A. D. 1863.

GEORGE R. ARCHER e dl. )
VS.
WILLIAM CLAFLIN et al. |

BRIET FOR PLAINTIFFS IN ERROR.

1. The affidavits, both original and amended, were clearly insufficient.
They were founded upon énformation and belicf, which will not do.
Dyer vs. Flint, 21 I11. 80.

2. The final judgment was rendered by default. If defendants were
out of Court then, they may now take advantage of any error in the
proceedings, as were done in the case of Dyer vs. Flint, 21 III. 80.

3. There was a motion filed below to dismiss for want of sufficient
affidavit, which was overruled and plaintiff had leave toamend. He did
amend, but his amended affidavit was no better than the original. The
record therefore shows that the Court erred in rendering judgment
without a sufficient affidavit. It had no jurisdiction.

4. The rule on defendants to plead was made on the 29th November,
and the next day the plea was filed, It was also agreed by counsel that
defendant might plead on that day. But itis urged the plea was in abate-
ment. To this we answer, there was no stipulation as to the kind of’
plea which should be filed, and there was no rule of Court requiring the
plea to be filed sooner. ;

In fact, the plaintiff on the next day (Dec. 1st) filed his amended afhi-
davit. To this now affidavit defendant had a right to plead in abate-



2

meet, because as to that he was guilty of no laches. The plea stood on
the record as an answer to that portion of the affidavit which asserted
that Archer was about to remove his property to the injury of his credit-
ors. The plea was rightfully on the files, it was in apt time, and the
Court had mo right to set it aside. Nor could the Court render judg-
ment by default, without first making order for defendants to plead anew.
A rule should have been entered for a new plea, and if not forthcoming,
then perhaps a judgment might have been rendered against them. Ten
days ought to have been allowed defendants atter the filing of the new
afidavit, to plead thereto.

5. There was a fatal variance between the note and declaration. The
words ‘¢ without defalcation or discount” are omitted, and the note is
described in the declaration as being due on the 17th, whereas it was
due on the 16th.

But even it plea was not filed in time, plaintifts below waived their
right to object by taking other steps in the cause before making the mo-

tion to strike the plea from the files.

1 Secam. 250.
2 Scam, 463.
5 Gilm. 461.

WEAD & POWELL,
Attorneys for Plaintiffs.
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