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“In the Supfelﬁb'— Court of Thinois

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1864

JAN[ES M. MOOERS and CHARLOTTE M., MOOERS,
Plaintiffs in Error,

CHARLOTTE C. DIXON A.ND THERON CUMINS,
Defendants in Error.

STATEMENT OF THE CASE AND BRIEF.

At the November term of the Lee county Circuit Court, for the
year 1861, defendant in error, Charlotte C. Dixon, obtained a decree,
pro-confesso, against ‘the plaintiffs-in error, impleaded with the defend-
ant in error, Theron Cumins, foreclosing two mortgages executed by
plaintiffs in error; one of which mortgages bears date November 29th
A. D. 1855, and the others, June 9th, A. D. 1858; all the mortgaged prem-
ises, except a portion theretofore released, were decreed to be sold, if the
money found due was not paid in 80 days from date of decree. Said
premises were subsequently sold, by special master appointed by the
court. At the expiration of fifteen months from sale, said special master
executed deed: of premises sold, to the complainant in the foreclosure
suit, and one of the defendants in error in this suit, Charlotte C. Dixon,
she being the purchaser at suf .sale. At the November term of the
Lee ‘county Circuit- Court,fot!the )ear 1863 said Charlotte O. Dixon
procured said court to order that a wiit of possession isshé to put her in
possession of all the premises so sold, plaintiffs in error having refused
to give possession. Whereupon the plaintiffs in error filed their bill, in
said court, to enjoin the sning out of the clerk’s office of such writ of
possession, and to set aside such sale and deed, and the orders made by
said court, in said gpit, subsequent to said decree, and have such premi-
ses sold subject to this homestead exemption in said premises. The first
named mortgage was made to secure a note for $2500 given for money
loaned subsequent to the 4th day of July, A. D. 1851, and the indebted-



ness was not incmrred for the purchase or improvement of the mortgaged
premises ; and the second mortgage, bearing date June 9th, A. D. 1858,
and subscquent to the homestead act of 1857, was given as additional

security to said debt, and neither mortgage contained any release or
waiver whatever, of ‘this homestead right of exemption, either in the
body of the mortgage or the acknowledgment of same. The bill of com-
plaint, filed to foreclose said mortgages, did not set up or claim that the
plaintiffs in error, or either of them had, in and by said mortgages or
otherwise, released or waived their homestead right in said premises, nor
ask or pray, that this homestead right therein should be foreclosed and
sold, or that said mortgages should, in any manner, be declared a lien
upon the same. It is alleged in the bill, and admitted in answer of
defendant in error, Dixon, and in stipulation filed on the hearing, thatat
the times of the execution of the mortgages, plaintiff in error, James M.
Mooers, was the owner of mortgaged premises, and was a householder,
having a family, consisting of his wife, said Charlotte M. Mooers and
children; and that there was then, and is now, situated upon a part of
said premises, a dwelling house and out buildings, which dwelling house
and out buildings, at the time of the execution of said mortgages, and
loan of the said money, said James W, Mooers with his said family did,
and from thence hitherto up to the present time, occupied as a residence
and homestead, and that the lot of ground on which said dwelling house
and other buildings are situated, is a part of, and was included in, the
prewmises embraced in the decree of foreclosure and sale, and in the sale
made by said special master; and that the said plaintiffs in error have
not waived or released their iomestead right therein, otherwise than by
the execution of said mortgages, and by the effect of said decree of fore-
closure, and the proceedings thereunder; that the whole of the mort-
gaged premises-—except those described in schedule “ C” attached to bill
—were by decree of foreclosure ordered to be sold, without ordering
them to be sold subject to the homestead exemption of plaintiffs in error
therein, and that the sale was made by said special master without sum-
moning a jury to appraise and set off so much of same—including the
dwelling house—as in their opinion would be worth $1,000, &e., &e., pur-
suant to the statute in such case made and provided ; that the premises
sold, at the time of the sale, were worth $4,000.00; that the mortgages
were executed as alleged in bill, and that mortgage debt was for money
loaned subsequent to 4th day of July, A.D. 1851, and was not incurred
for the purchase or improvement of mortgaged premises.
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IN THE SUPREME COURT.

THIRD GRAND DIVISION, APRIL TERM, A. D, 1864.

JAMES M. MOOERS & CIHARLOTTE M. MOOERS, PLrr’s 1x Error,
VS.

CIHARLOTTE C. DIXON & THERON CUMINS, Der'rs 1x Error.

POINTS AND AUTHORITIES OF PLAINTIFFS IN ERROR.
i [

The statute exempting homesteads from sale, &e., provides that, in
addition to the property theretofove exempt from sale under execution,
“There shall be exempt from levy and forced sale, under any process or
order from any court of law or equity in this State, for debts con-
tracted fromn and after the fourth day of July, A. D. 1851, the lot of
ground and the buildings thereon occupied as a residence, and owned
by the debtor, being a householder, and having a family, to the value
of one thousand dollars. And no release or waiver of such exemption
shall be valid unless the same shall be in writing, subscribed by such
householder, and acknowledged in the same manner as conveyances of
real estate aie by law required to be acknowledged. And the act of
1857, amending the homestead act of 1851, makes the signature and
acknowledgment of the wife of the householder, if he have one, to such
release or waiver in writing requisite, as a condition to the alienation of

the homestead.”
Scates 7. & B.’s Stat., 576, Sec. 1 and p. 577.

And although the cowrt, in a sunit to foreclose a mortgage, in the
mortgaged premises of which there is a homestead interest under the
statute unreleased or waived by the mortgagor as provided by the statute,
and not claimed in the bill filed to foreclose such mortgage, and not
found or declared in the decree foreclosing the same, /Such decree
being a decree pro confesy to have been so released in its said decree
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1864.

JAMES M. MOOERS axp
CHARLOTTE M. MOOERS,
' Plaintiff's in Lrror,
{

vs.

CHARLOTTE C. DIXON anp
THERON CUMINS,

Defendants in Error.

BRIEF FOR DEFENDANTS IN ERROR.

The Plaintiffs in Error filed an original bill in the Court below to jn-
Join tho execution of a writ of possession directed to be.issued in pursu-
ance of a former decree made between the same parties in a suit to fore-
close certain mortgages wherein said Charlotte C. Dixon was complain-
ant, and the Plaintiffs in Error, impleaded with Theron Cumins, were
defendants; and to vacate such former decree upon the ground that the
same directed the whole of the mortgaged lands to be sold, withont re-
serving to the plaintiffs in error their alleged homestead interest therein.

The mortgage upon the property claimed as a homestead was exccu-
ted in November 1855, and therefore this canse is wholly unaffected by
the act of 1857.

Nothing is alleged in tho bill showing that the Circuit Court of Lee
County, in which the decree for the sale of the mortgaged lands was
made, did not have jurisdiction of the parties and the subject matter of
that suit.  On the eontrary, sueh jurisdiction ‘was afirmatively shown.
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It caunot be seriously claimed that the Circuit Court did not have
jurisdiction of the subject matter of the foreclosure suit; that is, the
-land in question, together witli every interest therein whatsoever, of the
parties thereto. The bill to foreclose these mortgages alleged that Moo-
ers and his wife mortgaged the whole of the property in question to Mrs.
Dixon, to secure the note held by her, together with all and singular
the tenements and hereditaments, privileges and appurtenances there-
unto belonging, with the rents, issues and profits thereof; and also all
the estate, right, title, interest and claim whatsoever, in law as well as
in eyuil!/,/ which the said Mooers and wife had in and-to the said premi-
ses, in the manner expressed in the mortgages, which are made a part
of the bill.*—

This language is clearly sufficient, as a question of pleading, to bring
the whole of the land in question, and every interest the defendants in
the foreclosure suit had thercin, before the court for its action ; and if
enough was shown to require the court to act upon the subjeet matter of
the suit, then the court had jurisdiction, or, in other words, * was prop-

erly set to work.”
Young vs. Lorain, 11 Il 635.

No ground is left for the assumption made in the brief for the plain-
tiffs in error, that their “homestead interest in the mortgaged premises
was not before the court, or adjudicated by it.”

This being the case, (the court having jurisdiction of the parties and
the subject matter, however erroneous the decree of foreclosure may be,
it can only be avoided by a dircct proceeding for tlat purpose, by vwrit
ot crror or bill of review ; and it cannot be attacked for error when
brought in question by an original bill in another and independent pro-
ceeding, except for fraud in obtaining the deeree.

Weiner vs. Heintz, 17 Ill. 260,

Murray vs. Murray, 6 John. Ch. R. 60,
Gelston vs. Hoyt, 1 John. Ch. R. 543.
Elliot vs. Pell, 1 Paige Ch. R. 263.

“ Upon this question of jurisdiction,” the court say in the case of
Curtis ve. Brown, 29 Ill., Itis of no importance whether the reasons
assigned for the action sought were sufficient to justify the decree or
not, but the question is, was &t possible for a state of facts to exist
which would justify the court” in making the decree; and if so, the
deeree was held to be obligatory upou the wife as well as the husband.

The courts of this state have uniformly acted upou this principle. In
tho case of Young vs. Loruil// Ill. 637, the rule is laid down as follows:
“When the court has jurisdiction of the cause and parties, and the
court is authorized to hear, it follows as a necessary consequence, that it
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In the Supreme Court of Illmois,

THIRD GRAND DIVISION.

APRIT, TERM, A. D. 1864.

JAMES M. MOOERS and
CHARLOTTE M. MOOERS,
Plaintiffs in Error,
7S.
CHARLOTTE C. DIXON and
THERON CUMINS,

Defendants in Irror.

Error to Circuit Court of Lee County.

e

ABSTRACT OF RECORD.
Placita.

Bill of complaint filed by plaintiff in error, in said Circuit Court of
Lee county, December 26th, 1863, against the defendants in error,
alleges,

That, on or about the thirteenth day ot November, A. D. 1861,
Charlotte C. Dixon, one ot defendants in error, filed in said Court, en
the chancery side thereof, her bill of complaint against plaintiffs in error,
and Theron Cumins, one of the defendants in error, to foreclose two
mortgages executed by plaintiffs in error, one of which bears date No-
vember 29th, A. D. 1855, and copy of which, together with lands therein
described, is attached to said bill, and marked Exhibit “A,” and made a
part of said bill.

That the other mortgage hears date June 9th, 1858, a copy of whicl,
together with a description of the'lands therein described, is attached to
said bill, and marked Exhibit “B,” and made a part of said bill.

That said mortgages were executed and delivered by plaintifts in
error, to said Charlotte O. Dixon, to secure paywment of a promissory
note given by plaintiff in error, James M. Mooers, November 29th,
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1855, for twenty-five hundred dollars, payable to said Charlotte C. Dixon,
five years after the date thercof, with interest thereon at the rate of ten
per-cent. per annum, payable annually, for money loaned of said Char-
lotte C. Dixon, by plaintiff in error, James M. Moocrs, at the time of
the execution of said note and first above mentioned mortgage, and long
subsequent to the fourth day of July, A. D. 1851, and that said debt or
liability was not incurred for the purchase or improvement of the premi-
ses in said mortgage described and set forth.

That on the 29th day of November, A. D. 1855, at the time of the
execution of the first above mentioned mortgage, and for more than two -
years prior thereto, the plaintiff in error, James M. Mooers, was the
owner of the lands in the first above mentioned mortgage described, and
was a house holder, having a tamily, consisting of his wife, said Charlotte
M. Mooers and children, and occupied said premiscs as his homestea,d
on which said premises was situated a dwelling house, wood-shed,
smoke-house, and other out-houses, which said dwelling hounse and
other buildings situated on said premises, the plaintiff in error,
James M. Mooers, together with his said family, on the said
29th day ot November, A. D. 1855, and for more than two years prior
thereto, and from thence hitherto up to the time of the filing of said bill,
and then oceupied as a residence, and that said mortgage so executed
and bearing date November 29th, A. D. 1855, contained no release or
waiver of the right of the plaintiffs in error, to a homestead in said mort-
gaged premises, and that said plaintiff’ in error, James M. Mooers, had
never released or waived such right in writing subscribed by him.

That on or about the Tth day of June, A. D. 1855, the plaintiff' in
error, James M. Mooers, became the owner of the lands and premises de-
seribed in the second above described mortgage, bearing date June 9th,
A. D. 1858, and that said premises were attached to and formed a part
of the premises described in the first above described mortgage, executed
and bearing date November 29th, A. D. 1855, and in connection with
the premises embraced in said mortgage so executed, and bearing date
November 29th, A. D. 1855, were on the said 8th day of June, A. D.
1858, and for more than three years prior thereto, and from thence
hitherto up to the time of the filing of said bill of complaint of the plain-
tifts in error, and then were occupied Dby the plaintift in error, James
M. Mooers and his said family as a homestead, he with his said family
oceupying the said dwelling house and out buildings thereon situated, as
a residence ; and that said mortgage so executed and delivered on the
9th day of June, A. D. 1858, contained no release or waiver whatever



-1

of the plaintiffs in error right to their said homestead in said premises,
nor had the plaintiffs in error, or either of them, ever released or waived
such right in writing, signed and acknowledged by them.

That the plaintiffs in error, did not appear and answer said bill of
complaint of the said Chalotte C. Dixon, inasmuch as said bill of com-
plaint did not set up or claim’ that plaintiffs in error, or either of them,
had in, and by said mortgages, thereby sought to be foreclosed or other-
wise released, or waived their right to the exemption from levy and forced
sale, under any process or order from any court of law or equity in this
State of their right to their homestead interest in said premises, pursuant
to the statute in such case made and provided, and also, inasmuch as the
said bill of complaint of the said Charlotte C. Dixon, did not ask or pray
that the said homestead right of the plaiutiffs in error, in the said mort-
gaged premises should be toreclosed, or that said mortgages should, in
any way or manner be declared a lien upon the same, and that the plain-
tiffs in error not appearing and answering said bill of said Charlotte C.
Dixon, the plaintiffs in error were accordingly defaulted, and the said
bill of complaint taken as confessed as against them, as well as the de-
tendant in error, Theron Cumins, at the November Term of said Circuit
Court of Lee county, for the year 1861.

That said Charlotte C. Dixon at the November Term of said Circuit
Court of Lee county, for the year 1861, without the knowledge or con-
sent of the plaintiffs in error, or either of them, by her solicitors, caused
and procured a decree or order to be made by the said court, ordering
and decreeing that all and singular the premises described and set forth
in said mortgages, and mentioned in said bill of complaint of said Char-
lotte C. Dixon, except the premises described in schedule attached to the
bill of the plaintiffs in error, and marked exhibit ©C.,” and made a part
of their said bill, or so much of said premises as might be sufficient to
raise the amount due to said Charlotte C. Dixon, for the principal, interest
and costs in said cause, be sold at public auction by and under the di-
rection of a special master, onc Henry B. Foffke, unless the defendants
in said foreclosure suit, or some of them, within thirty days from the en-
try of said decree, paid to said Charlotte C. Dixon, or her solicitors, the
amount of principal and interest by said decree found due, together with
the costs of said suit, a copy of which said decrec is attached to the bill
of complaint of the plaintiffs in error, and made a part of the same.

That in and by said decree, no provision whatever was made, that
such sale should be made subject to the right of the plaintiffs in error, to
their homestead exemption in said premises, and that although at the time
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of the procuring of said decree, and long before the filing of said bill of said
Charlotte C. Dixon, it was well known to her and her solicitors, that said
plaintiff in error, James M. Mooers, occupied said premises as his home-
stead as aforesaid, and still claimed and insisted on his right to retain his
homestead interest in said premises to the extent allowed by the statutes
of this State, yet neither said Charlotte C. Dixon, nor her solicitors, while
procuring said decree made any discovery to said court, of the right or
claimn of the plaintiffs in error, to their homestead interest in said premises,
which act of concealing or not discovering to said court at the time of
procuring such decree, the fact that the plaintiffs in error had a right to
have, and claimed to have exempted from sale under such decree, his
homestead interest in said premises, pursuant to the statute in such case
made and provided, was as against the plaintiffs in error, and ought to be
treated in equity as a frand.

That on the fifteenth day of February, A. D., 1862, said defendant
in error, Charlotte C. Dixon, or her solicitors, or one of them, caused all
and singular said premises in said mortgages described, except tbe lands
described in said schedule “C,” and which had been released from said
first described mortgage by said Charlotte C. Dixon, long prior to the
filing of her said bill, and that in consideration thereof the plaintiffs in
error executed and delivered said second above described mortgage as
additional sccurity for the payment of said notes, to be sold by said spe-
cial master, Henry B. Fodke, and that at such sale the said Charlotte C.
Dixon, complainant in said foreclosure suit, became the purchaser thercof
for the sum of $3,653.24-100, the amount of principal, interest and costs
found due, and costs of sale, and reccived a master’s certificate therefor ;
that in such sale was included the lot of ground, and the said dwelling
house and out-buildings situate thereon, and occupied by the plaintiff in
error, James M. Mooers, and his said family, as a residence as aforesaid.

That at the time of said sale, the said premises were actually worth
more than one thousand dollars, and in the belief of the plaintiffs in er-
ror, said premises at the time of such sale were actually worth $6.500,
over and above the said sum of one thousand dollars, and that prior to
said sale no jury was summoned by said special master to appraise said
premises, and if in their said jury’s opinion, said property could be divi-
ded without injury to the intcrest of the parties to said cause, to set off
so much of said premises, inclnding the said dwelling house, as in their
opinion should be worth one thousand dollars, nor was any such appraise-
ment made, or pretended to be made, and that no portion of said prem-
ises was set off as a homestead to the plaintiffs in error, or either of
them, pursuant to the statute in such case made and provided.
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That at the I'ebruary term of said court for the year 1862, without
the knowledge or consent of the plaintiffs in error, or cither of them,
said Charlotte C. Dixon caused an order to be made by said court con-
firming the report of said special master of such sales.

That on or about June 29th, 1863, without the knowledge or con-
sent of the plaintiffs in error, or either of them, no redemption having
been made from such sale, a master’s deed of all and singular said
premises so sold, was executed and delivered to said Charlotte C. Dixon;
that at the June term of said court for the year 1863, without the know-
ledge or consent of the plaintiffs in error, said Charlotte C. Dixon caused
an order to be made by said court approving the execution of such deed.

That in November, A. D. 1863, said Charlotte C. Dixon demanded
of the plaintiffs in error immediate possession of all said premises so
sold, and afterwards, at the November Term of said Court for the year
1863, without the knowledge or consent of the plaintiffs in error, or ei-
ther of them, caused an order to be made by said Court that a writ of
possession or assistance be issued to the Sheriff of Lee county, to put the
said Charlotte C. Dixon in possession ot all of said mortgaged lands so
sold.

That Defendant in error, Theron Cumins, was a nominal party to
said foreclosure suit, having no interest in said suit otherwise than as a
judgment creditor of the plaintiff in error, James M. Mooers, and acted
in concert with said Charlotte C. Dixon in procuring said decree and sale
and subsequent orders of said court.

That said Charlotte C. Dixon, combining and confederating with said
Theron Cuminsand divers other persons unknown, threatens to sue oat
said writ of possession or, assistance, to dispossess and eject the plaintiffs
in error from their homestead in said premises, under and by virtue of
said decree, sale and subsequent orders of said Circuit Court, claiming that
inasmuch as the plaintiffs in error did not appear and answer, and claim
that in and by said mortgages they had not released or waived their said
homestead interest in said premises, pursuant to the statute in such case
made and provided, and that their said interest in said premises should
not be decreed to be sold, and the same should not be sold, under and by
virtue of any decree rendered in said cause, except pursuant to the stat-
ute in such case made and provided, the complainants in error are now
estopped from claiming and demanding their said homestead interest in
said premises, and that she is now the legal and equitable owner of the
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same, and has lawful right to eject from and dispossess plaintiffs in error
of the same.

That the bill of complaint of Charlotte C. Dixon, in said foreclosure
suit, contained no allegation, and did not set up or claim that plaintiffs
in error, or ecither of them, had in and by said mortgages, or ecither of
them, in any manncr released or waived their said homestead interest in
said mortgaged premises, or ask or pray that plaintiffs in error said in-
terest in the same, as such, should be in and by any decree of said Circuit
Court, foreclosed and sold, and that plaintiffs in error, by their not ap-
pearing and answering said bill of complaint, confessed nothing more
than was contained in said bill of complaint, and that the procuring said
deeree of sale of said premises to be made without having said decree
direct that such sale should be made subject to the right of the plaintiffs
in error to a homestead exemption in said premises, when they had said
homestead interest in said premises, and had not released but still re-
sided theron, as aforesaid, and claimed such homestead interest therein,
was, as against the plaintiffs in error, in eqnity, a fraud; that the sale of
said premises was illegal and void.

Prays that Charlotte C. Dixon and Theron Cumins may be made
defendants, and answer said bill without oath : that the sale of the said
premises so made on the said fifteenth day of February, A. D. 1862, and
said order confirming said sale, and the master’s report of the same, and
the said deed so executed and delivered by said master, as aforesaid, and
the said order of said Circuit Court approving and confirming the execu-
tion of said deed, and also the said order of said Circuit Court directing
and ordering a writ of possession or assistance to be issued to the Sherift
of said Lee county, to execute the order in said decree for possession, and
to put the said Charlotte C. Dixon in possession of all of said mortgaged
lands so sold under said decree, may be set aside, canceled, and for
nothing held : that the decree of said Court ordering and directing all
and singunlar said premises to be sold, as atoresaid, may be set aside and
reversed, and the said premises may be by the said Court ordered and
decreed to be sold, subject to said right and claim of the plaintiffs in
error to a homestead exemption in said premises, pursnant to the statute
in such case made and provided : that in the meantime said Charlotte C.
Dixon may be restrained from sceving out of the office of the Clerk of
said Court said writ of poessession or assistance, and from in any way
enforcing the execution of the same, and from instituting a proceeding
in any new or other action at law to dispossess and eject plaintifts in
error, or cither of them, from said premises, or any part thereof, until
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the further order of said Court, and for general relief: that a writ of
injunction may issue, as prayed for, and for summons.

Jurat of said bill in usual form.

Exhibit “A,” referred to in said bill as a copy of the first above
described mortgage and premises therein described, which mortgage
contains no release or waiver of homestead interest.

Exhibit ¢ B,” referred to in said bill as a copy of the second above
described mortgage and premises therein described, which mortgage con-
tains no release or waiver of homestead interest.

Exhibit “C,” referred to in said bill as containing lands released
from said first above described mortgage, prior to the execution of said
second above described mortgage, and as excepted from said sale.

Exhibit ¢ D,” referred to in said bill as the decree of sale and fore-
closure.

Exhibit ¢ E,” referred to in said bill as order approving the sale
made by special Master. o

Exhibit ¢ F,” referred to in said bill as order approving execution
of deed by special Master.

Exhibit ¢ G,” referred to in said bill as order directing a writ of
possession or assistance to issue to the Sheriff of Lee county, to put Char-
lotte C. Dixon in possession of said premises.

Summons issued on the filing of bill of plaintiffs in error to Sherift
of Lee county.

Return by Sheriff of Lee county of service of defendant, Thoron
Cumins.

Answer of Charlotte C. Dixon ; admits the filing of her bill of com-
plaint in Lee county Circuit Court on the 13th day of November, A. D.
1861, to foreclose ‘the two mortgages set out as exhibits to the bill of
complaint of the plaintiffs in error against the plaintiffs in error and said
Theron Cumins, as alleged in bill of complaint of the plaintifts in error:
that said mortgages were executed by plaintiffs in.error to said Charlotte
C. Dixon, to secure the payment of the said promissory note in the bill
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of the plaintiffs in error sl)cciﬁed: that the consideration of said note
was the sum therein stated and loaned by Charlotte C. Dixon to James
M. Mooers, and that it was not given for the purchase money or improve-
ment of said premises.

Avers that her said bill of complaint so filed in said Court, as afore-
said, was in the usnal form, and contained the usual allegations of bills
in Chancery to foreclose mortgages : that it claimed and avered that the
complainants in that suit, by virtue of said mortgages, mortgaged the
whole of said land and premises to her, in fee, to secure the payment of
said note and interest thercon, together with all and singular the tene-
ments, hereditaments, privileges and appurtenances thercunto belonging,
with the rents, issues and profits thereof; and also all the estate, right,
title, interest and claim whatsoever, in law as well as in equity, which
the said complainants (plaintifis in error) had in and to the said premises,
in the manner so expressed in the said mortgages.

That said bill so filed by her contained the usual prayer for a sale of
the whole of the mortgaged premises to pay the mortgage debt, and for

. foreclosure of the equity of redemption of the defendants therein, and a

prayer for general relief; that upon the filing of said bill a summons
was duly issued and duly served on the said plaintiffs in error, more
than ten days before the first day of the November term of said court,
for the year 1861.

Admits that said mortgages were acknowledged and recorded as
alleged in bill

Admits that complainants with their family occupied some portion
of said premises as a homestead, as stated in the bill, but denies that
they have ever oceupied the whole of said premises as a homestead, and
denies that the same lie together in one contiguous tract; admits that
complainants did not appear and answer her said bill, and that her said
bill was taken as confessed; that a decree of foreclosure, including an
order for possession, was rendered thereon, and that Exhibit “D,”
attached to bill of the plaintiffs in error, is a correct copy of same.
Denies knowledge at time of taking such decree, that plaintiffs in errvor
claimed and insisted on aright to a homestead in said premises.

Admits that said mortgaged premises, except lands described in
Schedule “0,” were sold under said decree by said Special Master, at the
time and in the manner alleged in the bill, and that she became the pur-
chaser for $3,653.34-100, and received a certificate of sale therefor, as
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alleged in bill, and that the said sale included (with other lands) the lot
of ground and house and outbuildings thereon, occupied as a residence
by the plaintiffs in error; that said cause being continued on the docket -
of said court, she procured an order of said court approving such sale,
in open court.

Admits execution by said Special Master of a deed to the premises
so sold to her, on the 29th day of June A. D. 1863, and the procuring
subsequent order of said court approving same, but claims said cause
still remained on said court’s docket, and was procured.in open court.

Admits she demanded possession of the premises sold on the sixth
of November, A. D. 1863, but produced a certified copy of said decree,
certified copy of the said order, approving such sale, and the said Mas-
ter’s deed for said premises sold as prescribed by said decree, in the order
for possession, and left a copy of such decree and order for possession,
and order approving such sale with plaintiffs in error; but that they
refused to surrender possession of said premises; and that at .he Novem-
ber term of said court, for the year 1868, said cause being still contin-
ued on the docket of said court; she procured said order of said court
directing a writ of possession to issue, to put her in possession of said
premises, as alleged in the-Dill.

Denies, on information and belief, that said lands so sold under said
deeree, were worth $6,500, over and above said alleged homestead inter-
est of $1,000.00, but admits that the whole of said premises are worth
$4,000.00.

Denies all unlawful combination and fraud charged in bill.



66

10

Exceptions of the plaintifts in error to parts of answer of Charlotte
C. Dixon, from number 1 to number 5, inclusive, for impertinence.

The decree sets forth that complainant’s exceptions, from one to five
inclusive, to defendant Charlotte C. Dixon’s answer, be sustained, and
exceptions six and seven be overruled. That said cause was set for hear-
ing by the agreement of the respective parties made in open court, upon
the complainant’s bill and exhibits, the answer of defendant, Charlotte
C. Dixon, and the demurrer of defendant Cumins, and upon the stipula-
tion signed by the solicitor for the complainants as well as the solicitor
for the defendant Dixon, to be used as evidence in said cause, which
said stipulation is in the words and figures, following, thatis to say :

STATE OF ILLINOIS, | Zee County Circuit Court, February Term,

Couxnry or LEE. | A. D. 1864.

Jares M. MooeErs AND !
Cuarcorre M. Mooers, |
Vs. r
Cuarrorre C. Dixox AND |
TueroNx Cudns. |

On the hearing of the above entitled cause for the purposes of the
hearing and trial of said cause, it is admitted by the said defendant,
Charlotte C. Dixon, that the promissory note given by said complainant, -
James M. Mooers, and secured by the mortgages referred to in said com-
plainant’s bill of complaint, was given for money loaned to said James
M. Mooers by this detendant, subsequent to the 4th day of July, A. D.
1851, and the said indebtedness or liability therein expressed, was not
incurred for the purchase or improvement of said premises in said deeds

of mortgage described and set forth.
. ~

That at the time of the execution of said mortgages, said complain-
ant, James M. Mooers, was the owner of the lands in said deeds of mort-
gage described, and was a householder, having a family consisting of his
wite, said Charlotte M. Mooers, and children, and that there was then
and is now situated upon a part of the said premises, a dwelling house,
wood-shed, smoke-house, and other out-houses, and which said dwelling

louse and other buildings at the time of the execution of said mortgages
and the loan of said money as aforesaid, the said complainant, James M.
Mooers, together with his said family did, and from thence hitherto, up
to the present time, has oceupied as a residence and homestead, and that
the lot of ground on which said dwelling-house and other buildings are
sitnated, is a part of and was included in the premises embraced in the
decree of foreclosure and sale, and in the-sale made by said special mas-
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ter referred to in said complainant’s bill of complaint, and that the said
James M. Mooers and Charlotte M. Mooers have not waived or released
their homestead right therein, otherwise than by the execution and de-
livery of said mortgages, and by the effect of the decree for the foreclo-
sure of said mortgages, and the proceedings thereunder, in manner and
form as set forth in said bill and answer thereto, by this defendant, filed
in this cause. That the whole of said mortgaged premises, except those
premises described in schedule ¢ C,” attached to said bill by said decrce
of foreclosure, were ordered to be sold without ordering them to be sold
subject to any homestead exemption of said James M. Mocers and Char-
lotte M. Mooers therein, as set forth in exhibit “1),” attached to com-
plainant’s bill, and that the sale ot said premises was made by the said
Henry B. Foxke, special master, at the time and in the manner and form
set forth in said eomplainant’s bill of complaint, and in pursuance of said
decree.

And the complainants, by their solicitor, for the purposes of this
hearing and trial admit that the defendant, Charles C. Dixon, demanded
of the said complainants the possession of said premises at the time and
in the manner stated in her answer, and caused to be produced to said
complainants a certified copy of said decree for foreclosure, including the
order for possession ; also, a certified copy of the order of said court ap-
proving such sale; and produced to said complainants the said special
master’s deed, and left with said complainants copies of such decree and
order as stated in the defendant’s answer, and that the complainants re-
fused to deliver up the possession of said premises accordingly, as stated
in said answer. i JAS. K. EDSELL,

Sol. for Def’t, Dizon.
GEO. P. GOODWIN,
Dizon, Feb. 23d,1864. Complainant’s Solicitor.

And also upon the summons return of the sheriff, in the foreclosure
suit referred to in the pleadings, whereby the defendants in said fore_
closure suit, and complainants in this suit, were duly served with procc s
in said foreclosure suit, more than ten days before the first day of the
November term, A. D. 1861, of said Lee county Circuit Court, and upo1
the bill of complaint and exhibit attached thercto in the foreclosure sv't
referred to in the pleadings read in evidence on the part of said defendant -
Dixon, which bill of complaint is in the words and figures following to
wit :



70 STATE OF ILLINOIS, s In the Lee County Circuit Court of the
Lze Couxry. ; November Term, A. D. 1861.

To the Hon. W. W. Heaton, Judge of said Court, in Chancery sitting:

Your oratrix, Charlotte C. Dixon, of the town of Grand Detour,
county of Ogle, complaining, shows unto this court, that on the twenty-
ninth day of November, A. D. 1855, James M. Mooers, of the town of
Dixon, in the county of Lee, for value received, made, executed and de-
livered unto your oratrix his certain promissory note, in writing, bearing
date on the day and year aforesaid, and thereby promised to pay to the
order of your oratrix, five years after the date thereof, the sum of twen-
ty-five hundred dollars, with interest annually at the rate of ten per cent.
per annum, the consideration of said note being for money loaned said
Mooers by your oratrix, to wit: the sum of twenty-five hundred dollars.
And the said James M. Mooers and Charlotte M. Mooers, his wite, to
secure. the payment of the principal and interest mentioned in said
promissory note, did, at the same time, execute under their hands and
seals, and deliver to your oratrix a mortgage bearing even date with said
note, and conditioned for the payment of said sum of twenty-five hun-
dred dollars, with the interest thereon, according to the conditions of the

71 said note, by which the said mortgagors mortgaged unto your oratrix in
fee certain lands and real estate, a description of which is contained in a
copy of said mortgage deed hereto annexed, marked exhibit “A,” to -
which your oratrix would refer for greater certainty herein, and prays
the same may be taken and regarded as a part of this her bill of com-
plaint; and which said mortgage was duly acknowledged, and was after-
.wards recorded as a mortgage in the Recorder’s office of said Lee county,
on the sixth day of December, A. D. 1853, in Book “P,” pages 38, 39,
40 and 41, the same having been duly filed for record in the Recorder’s
office, on the day and yecar last aforesaid. 3

And your oratrix further shows unto your Honor, that afterwards,
to-wit, on the ninth day of June, A. D. 1858, the said James M. Mooers
and Charlotte M. Mooers, his wife, in order to further secure the pay-
ment of the said promissory note, and as additional sccurity thereto,
under their hands and scals executed and delivered to your oratrix a
certain other mortgage, bearing date the day and year last aforesaid, in
like manner conditioned for the payment of the said sum of twenty five
hundred dollars, with interest at ten per cent. per annum, payable annu-
ally, ac-ording to the tenor and effect of said promissory note, by which
the said mortgagor mortgaged unto your oratrix, in fee, certain other
lands and real estate, a description of which is contained in a copy of
said mortgage deed hereto annexed, and marked exhibit “B,” to which
your oratrix would refer your Honor for greater certainty herein, and
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prays the same may be taken and regarded as a part of this, her bill of
complaint; and which said mortgage was duly acknowledged, and was
afterward recorded as a mortgage in the Recorder’s office, in said Lee
county, on the ninth day of June, A. D. 1858, in book  H” of Mortgages,
pages 632-3—4, the same having been filed for record in the Recorder’s
office on the day and year last aforesaid, as by the said mortgage and
the certificates ot acknowledgment, and of the recording aforesaid in-
dorsed thereon, and ready to be produced as this Court shall direct, will

-more fully appear. And your oratrix further shows that the undivided

half of the said premises specified in said exhibit “B” is, and was, and
was intended to be other than the undivided half of the same premises
specified in said exhibit “ A,” and that the two descriptions, when taken
together, were intended to comprise the whole of the said premises.
And your oratrix believes and states that the sum of twenty-five hundred
dollars, with interest as aforesaid, from the 29th day of November, A. D.
1857, remains due and unpaid to your oratrix.

And your oratrix believes and states that Theron Cumins has, or
claims some interest in the said morteaged premises, or some part
thereof, as purchaser, mortgagee, judgment creditor, or otherwise, which
interest, if any, has accrued subsequent to the lien of the mortgages
of your oratrix, and are subject thereto. ;

Your oratrix therefore asks the aid of this Court in the premise:,
and that the above named James M. Mooers, Charlotte M. Mooers and
Theron Cumins, the defendants in this suit, may be summoned to appear
before this honorable Court, on the Chancery side thereof, and answer
this, the bill of your oratrix, according to the rules and practice of -the
said Court, without oath, their answers on oath being hereby waived,
and that the usual decree may be made for the sale of the mortgaged
premises aforesaid, and for the payment of the amount due to your
oratrix for principal and interest upon the said promissory note, and his
costs of this suit ; and that the said defendants, and all persons claiming
under them, subsequent to the commencement of this suit, and all other
persons, although not parties to this suit, who have any liens by judg-
nent or decree upon the mortgaged premises, subsequent to the said
mortgage of your oratrix, or any liens or claims thereon by or under
any such subsequent judgment or decree, either as purchasers, incum-
brancers, or otherwise, may be barred and foreclosed of all equity of
redemption in the said premises, unless redeemed in the manner and
within the time prescribed by law, and that your oratrix may have such
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further or such other relief as the nature of the case. may require and
shall seem agreeable to equity and good conscience, &e.
JAMES K. EDSALL,
of Counsel. - EDSALL & IACEY,
Solicitors fr Complainant.

That said’ exhibits ¢ A” and ¢ B,” attached to said bill so read in
evidence, and referred to therein, are the same as, and true copies of,
the respective exhibits “ A’ and “B,” attached and referred to in the
bill of complaint in this cause.

That the decree in said foreclosure suit, and the proceedings therein;
constitute a bar to the relief prayed for by plaintiffs in error.

That the equities are found for the defendant, Charlotte C. Dixon.
That the bill of the plaintiffs in error be dismissed.
"That the plaintiff in error, James M. Mooers, pay the costs of suit,

Certificate of the Clerk.

ASSIGNMENT OF ERRORS.
Trrsr. The court erred in not granting the injunction, and render-

ing a decree for the relief prayed for.

Secoxp. The court erred in decreeing the decree in said foreclosure
suit, and the proceedings therein constitute a bar to the relief prayed for
by the complainants below in their said bill.

Tumrp. The court erred in decreeing the equities to be found in
favor of said defendant Charlotte C. Dixon. '

Fourrm. The court erred in dismissing the complainant’s bill.
Frerr.  The court erred in rendering a decrec against the complain-
ant below, James M. Mooers, for the costs of said suit.

GEORGE P. GOODWIN,
Aty for Plaintiff’s in Error.

SN
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