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The first point of Appellant secems to ‘be that in a suit against three, with
service of process on two, and a return of “not found’’ as to the other, the judg-
ment should be pro forma against all. We do not understand how it can be
against all and pro forma as to the one not served, and substantial as to the two
served. The intention seems very clearly to have been that there might be a
Jjudgment against a part of several joint defendants where some were not found
by the officer, and such has always been the construction of the act and the
practice under it.

In answer to the second point made, it is only necessary to refer the Court
to page 28 of the Record, where it is stated that the sum of $411.67 was agreed
upon in open Court by the parties to the suit, as the damages sustained. This
seems to have been accidentally overlooked. It is not in the abstract.

The third, fourth, fifth and sixth points are in relation to the defects of tho
declaration. If the declaration contains factsshowing a cause of action, though
not stated as clearly and fully as they might have been, the Court will not re-
verse the judgment, We think the declaration contains enough to sustain the
judgment. Where a plaintiff relies upon a recovery against him as the sole ev-
idence of his right to recover over against a defendant, the latter ought to have
notice of the suit in which the recovery is had agaiust the plaintiff.

The judgment in such cases is competent to show the amount which the
plaintiff is entitled to reeover over, but it is not competent for the purposo of
showing the right to have recovered the amount of the plaintiff which he seeks
to recover over.
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In the case of Burrill vs,, Weed~(2 N. H. 190,) Richurd/Weed having a
Jjudgment and execution against William Weed, placed his execution in the hands
of Burrill, a constable, with instructions to levy upon a horse of the defendant
William Weed, and contracted to iddemnify and save harmless the constable.
One Ames, claiming the horse, sued the constable, Burrill, and recovered the
value of the horse and costs. The constable, Burrill, thereupon sued Richard
Weed on his promise to indemuify. On the trial, he only introduced the Jjudg-
ment which Ames had recovered, and did not prove either that Richard Weed
had notice of the suit of Ames »s. Burrill, or that Ames had a better title to the
horse than that of William Weed, the defendant in the execution. It isevident
that either of these facts, in addition to the judgment of Ames vs. Burrill,
would have been enough: The adjudication in the case of Ames vs. Burrill
would have bound Richard Weed if he had been notified of the suit so he could
have defended it. whether the decision was right or wrong. If he did not have
the notice, then it should appear that Ames owned the horse, and that conse-
quently he rightfully recovered in his action against Burrill.

The declaration, however, in this case, which by the demurrer is admitted to
be true, does show clearly that the recovery by Atkins of Styles, was rightful.
The recital in the bond given by Fender and others to Stiles. shows on its face
a cause of action by Atkins (by mistake called Atkinson in the bond) against
Stiles for the amount of the bet which Atkins had placed in the hands of Stiles
as a stake-holder ; the recital shows a notice by Atkins and a claim for the
withdrawal of his stake deposited with the stake-holder, before the holder had
paid it over to Fender, and that under such circumstances Atkins could recover
back the money he had deposited, is well settled law and is conceded on the
other side. It isrecited that there is a dispute as to whether Atkins or Fender
is entitled to the money, and Fender contracts to indemnify Stiles against the
claim upon him by Atkings for any portion of the money, as he is about to pay
over to Fender, the supposed winner of the bet, the wkole amount. The words
‘“‘any portion’’ can only apply to the Atkins deposite. The facts of the bet,
that stiles is a stake-holder, that he has Lad notice not to pay-to Fender the
money deposited by Atkins with him as a stake-holder, all clearly appear. A
case, therefore, of rightful recovery by- Atkins vs. Stiles, is admitted by the
demurrer, and this is all thut is necessary, and by analogy would be equivalent
to proof in the New Hampshire case, that Ames rightfully recovered of Burrill, .
because he owned the horse which the latter had, as constable, taken on the
execution against William Weed, as the property of the latter.

The allegation in the Narr, in the case at bar, that Edward Atkins (miscalled
Atkinson in the Bond), at the November term, 1861, recovered of Stiles the
portion of the stakes deposited by Atkins with him, is certainly clear und spe-
cific enough. The judgment was clearly described, the term of court, the par-
ties, the amount of the recovery, and that it was the amount mentioned in the
condition of the bond, and the identical stake deposited by Atkins, are all
clearly stated, anv it was not necrssary to set out the judgment and pleadings
in “*hace verba,” in order to allow the evidence tobe introduced: The objections
to the want of formality and sufficiency in the allegations, seemns rather fanciful
and technical than substantial.
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But it is said that Stiles shall not recover on the bond, because running
horses and betting on the race is a violation of the statute. We concede that
a person shall not recover a wager which he has won on a horse race, because
he relies upon a contract made in violation of a law which forbids it under a
penalty ; but a suit may be maintained by one of the bettors, against the stake
holder, to recover the amouat by him deposited before it is paid over, because
he does not rely upon a contract made in violation of law, but by his action dis-
affirms it,  Stiles being thus under alegal obligation to pay back the money to
Atkins, one who contracts to indemnify him for doing that which he is legally
ohliged to do, should be held to perform his contracs of indemnity. ‘The case
of Peck vs. Briggs and Carfieid, 8 Denio 107, is inpoint. It wculd be grossly
immoral for Fender not to pay back to Stiles the amount which Atkins thus
recovered of him, and which Fender agreed to pay back to Stiles if the latter
had to pay it to Atkins, in accordance with and not in violation of laws.

We are not aware of any statute which the payment by Fender to Stiles
of the amount which the latter had paid Atkins, would violate ; nor do we see
any breach of good morals in a compliance by Fender and his securities with
their obligations. The compliance with the bond neither violutes the legal nor
moral code, and the recovery was proper.

We are aware that u contract collateral to a gamiug or other illegal contract
may be considered yhen it is necessary in an action on the collateral contracts
to rely upon and aﬁirm the gaming ov other illegal contracts, but it is because of
the disaffirmance of theillegal contract that Atkius recovered of Stiles, and for
the same reason’! the\f,‘-latter should recover on the bond though it grew out of the
betting on the race.

Stiles was no party tothe bet, and 1f mercly actingas a stake-holder wasan
illegal transaction and in violation of the statute, it would follow that Atkins
could not recover of him the amount of his deposited. The bettors are the on-
ly violators of the law; therefore, a person who agrees to be paid for an artiole
sold by the loser of a bet between other parties, the article being the thing bet,
can recover the price, and money loaned to be used in gaming could be recov-
ered at common law, though the gaming itself was illegal. (1 Scam. 577.)
And generally a contract collateral to the illegal one is valid unless it is neces-
sary to rely upon and affirm the illegal one in a suit on the collateral one. (See
4Barn,, 2069; 2N. H,, McOrt., 827 ; 11 Wheaton, 2568 ) It is hardly nec-
essary to say in relation to the 6th point, that if Atkins demanded his deposit
from the stake-holder before it was paid over, and recovered and collected the
amount of him, that he could not recover the amount again from Fender,
though Stiles had paid it to him and taken his bond to repay it in case Atkins
collected it of him.

LELAND & BLANCHARD
And GEORGE P. GOODWIN,

For APPELLEE.
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SUPREME COURT STATE OF lLLlNOlS

THIRD GRAND DIVISION.

APRIL TERM, 1863.

— s

HIRAM FENDER, tr AL,
IMPLEADED, &c.,

Y “pedar, Appeal from Lee Cireuit.
ELIAS B. STILES,
Appellee.

APPELLANTS BRIEF.
FIRST POINT.

The suit is brought upon a joint and several Bond against
all the obligors. The plaintiff below, by his declaration, chose
to attempt the maintenance of an action against all the de-
fendants and obligors jointly. He could sue one, or all
three, but not two out of three; for in this way he would nei-
ther treat the obligation as joint or several, but between the
two. Ilaving attempted a joint proceeding, his judgment
must correspond with his declaration, or it is erroneous and
should be reversed. This is elementary in law where there is
no countervailing statute.

It is submitted that there is no statute in this State which
changes this rule. The statute, page 413, Sec. 6, 1845, author-
izes judgment in form against all joint debtors where a part only
have been served with process, the same as if all the defend-
ants were in court. This statute being in derogation of the
common law, must be strictly comphed with, or the Jjudgment
is ill for error. In this case judgment was rendered against
only two of the defendants, and no judgment as to Deeds, who

was not served and did not appear. It is obvious that if all
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the defendants had been in court by the service of process,
that judgment should have been against aZ, or that it would
be bad.

Stratfield vs. Holliday, 3 T. R. 782.

Cook’s Rep. 257—494.

Breese Rep. 128.

2 Scam. 36—319.

SECOND POINT.

The amount of recovery in this case did not depend upon
computation, nor did the judgment go by default, nor was an
assessment by jury. waived, nor is there any award of a writ
of enquiry in the judgment. This should have been done.
The court can only pursue the forms of law in pronouncing
Jjudgment. We are not aware of any authority by statute for
the entry of such a judgment as that disclosed by this record.
Upon consulting the forms of judgments on demurrer in favor
of the plaintiff, it is thought that no prototype for the judg-
ment at bar can be found. It may be said that the defect is
a matter of form. This conceded does not do away with the
fact that it is through form that substance is maintained and
recognized in law.

THIRD POINT.

Although there is some difference in the various counts in
the declaration, yet it is submitted that they are all defective
in substance.

1. The plaintiff clains to recover in consequence of a judg-
ment rendered against and paid by him in favor of one ¢ Atkins,”
whom he avers is the person ¢nfended in the bond, counted on
by the name of « Afkinson.” This being so, Lie should have set
forth the record, or so much as would have disclosed the spe-
cific ground of action ; so that the court could determine wheth-
er that recovery was within the condition of the bond sued
upon so as to constitute a breach ; or at least the pleader should
have averred that the cause of action in the prior suit was such
that a recovery against the plaintiff below would create a
breach of the bond in question. This was not done, even if it
be conceded that averments may take the place of a «jecord
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set forth”  The appellants were strangers to that record, and it
should have been distinctly set forth. There is nothing to
show that the appellants ever heard of that prior suit until
the exhibition of the narr in this case.

2. There could be no breach of the bond in question other
than that ¢ By reason of said Stiles refusing to pay said money,
or any portion thereof] to said Atkinson.” Now, it is nowhere
averred that the judgment mentioned was recovered on the
ground or for the reason that Stiles had « refused to pay said
money, or any portion thereof, to said Atkinson” ; yet without
this there could be no breach of the bond. Instead of this
averment, it is alleged that the recovery was had by occasion
of & cerluin cluim which the plaintiff had against the defendant
in that suit, concerning the money placed in the hands of Stiles.
This might well be, and a recovery had without any averment
that Stiles Zad refused to pay to Atkins that money or any
part thereof. Averment that Atkins forbade Stiles to pay
cver the money to Fender, and that notwithstanding, he
did afterwards pay it over, would have been entirely suffi-
cient to maintain the action if sustained by proof. Paying the
money to Fender against this forbidding is very different from
r¢ftsing to pay it to Atkins. This money being in the hands of
Stiles for an illegal purpose, was subject to be retained by him
for the party who placed it there, to the exient of his deposit,
in case Le forbade its being paid over to the other party while
still in his hands. Paying to the other party after being forbid-
den, would make Stiles liable to the forbidding party. This
would be a claim, in fact, a certain claim, against him in relation
to said money, and clearly actionable upon general principles.
But would this be actionable by reason of refusing to pay to
another person? Obviously not; no question of refusal would
arise in such a case.

ITad the record becn set forth, the court could see whether
the grounds of recovery were such as to constitute a breach
of the bond in question. By the recitals in the bond it ap-
pears that there was a dispute as to which party was entitled
to it. That is, the whole $872; not merely the half, or sum which
each had put up.

Again, the bond appears to be based upon an ezeculed consid-
cration, without any statement as to whether there had been
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any request by any one as to that transaction—(namely, the
paying of the money to Fender)—or as to the making of the
bond in question, It is submitted that where a contract has
its basis in an executed consideration, that no recovery can be
had unless the request comes from the party promising. These
views are based mainly, or in part, at least, upon the ground
that the whole transaction was legal.

FOURTH POINT.

The whole consideration was in relation to that which was
illegal, and made void by the statute. It wasa gaming trans-
action. In such case the condition of the defendant is best ;
and the courts will nof listen to the complaint of a man who
has been violating a statute. This bond is within the teeth of
the statute against gaming. It has no other consideration.

Chap. 46 Rev. Statutes 1845, Sec. 1, page 263.

FIFTH POINT.

The bond in question, if sustainable in law, was given for
the purpose of indemnifying Stiles as to the specified matter.
The declaration should, therefore, have contained an aver-
ment that notice of the pendency of the former suit—and
which was the predicate of this action—had been given to
Fender, so that he might have taken upon himself the defense
thereof—non constat that a recovery would not have been de-
feated, had this been done.
Bond vs. Ward, 1 Nott & McCord, 201.
New Edition, 120.
2 New II. Rep. 190.

SIXTH POINT.

By section 2 of chapter 46, above noted, Atkins could have
maintained an action against Fender in case he lost the money
at gaming, it having passed into his hands; and the law would
not allow him to maintain an action therefor against any other
person. If he did not lose it gaming he can yet maintain an
action against Fender, as money had and received to his use ;
and Fender could not plead the recovery against Stiles in bar
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of the action, because Stiles and Fender are ot privies in this
Judgment. To allow this action to be maintained by Stiles, is
to subject Fender to the payment of the same debt twice and

to different persons. If illegal, because lost at gaming, no ac-

tion can be maintained except under the statute.

J. H. KNOWLTON, L. E. DEWOLF,
of Counsel. Attorney for Appellants.

i
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Appeal from Lee Cireuit.

APPELLANTS BRIEF.
FIRST POINT.

The suit is brought upon a joint and several Bond against
all the obligors. The plaintiff below, by his declaration, chose
to attempt the maintenance of an action against all the de-
fendants and obligors jointly. He could sue one, or all
three, but not two out of three; for in this way he would nei-
ther treat the obligation as joint or several, but between the
two. Iaving attempted a joint proceeding, his judgment
must correspond with his declaration, or it is erroneous and
should be reversed. This is elementary in lnw where there is
no countervailing statute. Sooe i

It is submitted that there is no statute in this State which
changes this rule. The statute, page 413, Sec. 6, 1845, author-
izes judgment in form against all joint debtors where a part only
have been served with process, the same as if all the defend-
ants were in court. This statute being in_derogation of the
common law, must be strictly complied with, or the Jjudgment
is ill for error. In this case judgment was rendered against
only two of the defendants, and no judgment as to Deeds, who
was not served and did not appear. It is obvious that if all
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the defendants had been in court by the service of process,
that judgment should have been against aZ, or that it would
be bad.

Stratfield vs. Holliday, 3 T. R. '782.

Cook’s Rep. 257—494.

Breese Rep. 128.

2 Scam. 36—319.

SECOND POINT.

The amount of recovery in this case did not depend upon
computation, nor did the judgment go by default, nor was an
assessment by jury waived, nor is there any award of a writ
of enquiry in the judgment. This should have been done.
The court can only pursue the forms of law in pronouncing
Judgment. We are not aware of any authority by statute for
the entry of such a judgment as that disclosed by this record.
Upon consulting the forms of judgments on demurrer in favor
of the plaintiff] it is thought that no prototype for the judg-
ment at bar can be found. It may be said that the defect is
a matter of form. This conceded does not do away with the
fact that it is through form that substance is maintained and
recognized in law.

THIRD POINT.

Although there is some difference in the various counts in
the declaration, yet it is submitted that they are all defective
in substance.

1. The plaintiff claims to recover in consequence-of a judg-
ment rendered against and paid by him in favor of one  Atfins,”
whom he avers is the person infended in the bond, counted on
by the name of « A/kinson.” This being so, he should have set
forth the record, or so much as would have disclosed the spe-
cific ground of action ; so that the court could determine wheth-
er that recovery was within the condition of the bond sued
upon so as to constitute a breach ; or at least the pleader should
have averred that the cause of action in the prior suit was such
that a recovery against the plaintiff below would create a
breach of the bond in question. This was not done, even if it
be conceded that averments may take the place of a record
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set forth” The appellants were strangers to that record, and it
should have been distinctly set forth. There is nothing to
show that the appellants ever heard of that prior suit until
the exhibition of the narr in this case.

2. There could be no breach of the bond in question other
than that ¢ By reason of said Stiles refusing to pay said money,
or any portion thereof, {o said Atkinson” Now, it is nowhere
averred that the judgment mentioned was recovered on the
ground or for the reason that Stiles had ¢ refused to pay said
money, or any portion thereof, to said Atkinson” ; yet without
this there could be no breach of the bond. Instead of this
averment, it is alleged that the recovery was had by occasion
of a certain cluim which the plaintiff had against the defendant
in that suit, concerning the money placed in the hands of Stiles.
This might well be, and a recovery had without any averment
that Stiles Zad refused to pay to Atkins that money or any
part thereof. Averment that Atkins forbade Stiles to pay:
cver the money to Fender, and that notwithstanding, he
did afterwards pay it over, would have been entirely suffi-
cient to maintain the action if sustained by proof. Paying the
money to Fender against this forbidding is very different from
refising to pay it to Atkins. This money being in the hands of
Stiles for an illegal purpose, was subject to be retained by him
for the party who placed it there, to the extent of his deposit,
in case he forbade its being paid over to the other party while
still in his hands.  Paying to the other party after being forbid-
den, would make Stiles liable to the forbidding party. This
would be a claim, in fact, a cerfain claim, against him in relation
to said money, and clearly actionable upon general principles.
But would this be actionable by reason of refusing to pay to
another person? Obviously not; no question of refusal would
arise in such a case.

Had the record been set forth, the court could see whether
the grounds of recovery were such as to constitute a breach
of the bond in question. By the recitals in the bond it ap-
pears that there was a dispute as to which party was entitled
to it. That is, the whole $872; not merely the half; or sum which
each had put up.

Again, the bond appears to be based upon an executed consid-
eration, without any statement as to whether there had been
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any request by any one as to that transaction—(namely, the
paying of the money to Fender)—or as to the making of the
bond in question. It is submitted that where a contract has
its basis in an executed consideration, that no recovery can be
had unless the request comes from the party promising. These
views are based mainly, or in part, at least, upon the ground
that the whole transaction was legal.

FOURTH POINT.

The whole consideration was in relation to that which was
illegal, and made void by the statate. It wasa gaming trans-
action. In such case the condition of the defendant is best ;
and the courts will 2of listen to the complaint of a man who
has been violating a statute. This bond is within the teeth of
the statute against gaming. It has no other consideration.

Chap. 46 Rev. Statutes 1845, Sec. 1, page 263.

FIFTH POINT.

The bond in question, if sustainable in law, was given for
the purpose of indemnifying Stiles as to the specified matter.
The declaration should, therefore, have contained an aver-
ment that notice of the pendency of the former suit—and
which was the predicate of this action—had been given to
Fender, so that he might have taken upon himself the defense
thereof—non constat that a recovery would not have been de-
feated, had this been done.
Bond vs. Ward, 1 Nott & McCord, 201.
New Edition, 120.
2 New II. Rep. 190.

SIXTH POINT.

By section 2 of chapter 46, above noted, Atkins could have
maintained an action against Fender in case he lost the money
at gaming, it having passed into his hands; and the law would
not allow him to maintain an action therefor against any other
person. If he did not lose it gaming he can yet maintain an
action against Fender, as money had and received to his use ;
and Fender could not plead the recovery against Stiles in bar
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y of the action, because Stiles and Fender are nof privies in this
Judgment. To allow this action to be maintained by Stiles, is
to subject Fender to the payment of the same debt twice and
to different persons. If illegal, because lost at gaming, no ac-
tion can be maintained except under the statute.

J. H. KNOWLTON, L. E. DEWOLF,
of Counsel, Attorney for Appellants,
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