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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1864.

CHARLES CLIFFORD
vS. Appeal from La Salle.
TOWN OF EAGLE. ‘

APPELLANT’S BRIEF AND ARGUMENT.

The records of the proceedings of the superyisors do not
make a legal road, because,




All the proceedings of the Commissioners and sapervisors
were had in the Spring of 1852, and were done under the act of

Feb. 17, 1851, concerning township organization.
Scate’s Treat. and Blackwell’s Statute, page 353, Art 24, Sect’s 3, 4, 6. 11 and 15.

By sec. 3 the determination to lay the road must be made be-
fore the hearing, and by the decision in 15 Ill., page 137, the
survey must be made before the order for the road.

We copy section four.

“ Whenever the commissioners of highways shall determine
to lay out any new road, or alter any old one, they shall cause a
survey to be made by a competent surveyor, who shall make a
report to them of such survey, accompanied with a plat particu-
larly describing the route by metes and bounds, courses and dis-
tances, and also the lands over which such road passes. They
shall incorporate such report and survey, accompanied with the
plat, in an order to be signed by them, declaring such road so
altered or laid out to be a public highway; which order, togeth-
er with the petition shall, be deposited with the town clerk, who
shall note the time of filing the same. In case-the commission-
ers shall determine not to alter, discontinue or lay out any roads
in accordance with any petition to them presented, they shall
note the fact on the back of said petition, and deposit it with
the town clerk, who shall note the time of filing the same.”

All these authorities discuss the question of certainty in the
survey and description of roads, and the cases in Coxe and Harr.
are strongly in point.

The stringent rules generally adopted by courts in cases
where private property is taken for public use, arc not, perhaps,
so rigidly adhered to in matters concerning roads, as in
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other like procecdings, yet we believe that the full substance, if
not the letter of the statute, should be complied with. In this
case there is neither. : ‘

The order only says that, in accordance with the application
of Luke Conness, they lay out a road, *‘commencing at the North-
west corner of section one, (1,) in township thirty one, (31,)
range two (2) East of the 3d P. M.” The courses and distances
are -according to plat. Page 14 record, 2 abst.

Here is no terminus at the South end.  The plat gives no ter-
mant whatever ; no courses, no distances, no monuments, and does
not purport to be an actual survey. It not even mentions the
beginning or end. There is not a word or figure that has any
reference to an actual survey.

The road is six miles long, and was surveyed, platted and re-
ported for fees * $1.00.” (!) It is argued by appellee, the lines
and figures on the plat are sufficient, because you can suppose
that they mean sections and section lines, and without expressing
any thing in the English language, the court will imagine a
road that even Gunter, with all his skill and science, never
could find. Is it to be supposed and assumed as a fact, that the
road for the distance of six miles was a straight line? That
section of country may be prairie or it may be timber land, cut
by valleys and rivers, ledges and mountaips. And every ove
knows that such a thing as an absolute straight line for 6 miles,
in our government survey, is an absurdity. Therc is not one
but what is deflected more or less. There are scarcely any
section corners on township lines that are at the same
point. The supervisors, no doubt, thought the line straight,
and imagined a road without making one. If they bad fixed it
on a surveyed straight line, and fixed the fermint, it might have
been a good description.

This road ran through an unsettled country. Some of the
land was not even entered. When the same become settled up,
and land become valuable, the old corners all along the line are
sought, and if the road is not definitely described, by metes
and bounds and distances, it gives rise to interminable litigations.
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The survey does not show a monument a measurement, a distance
nor a point of compass, and there is nothing in the order of the
supervisors relieving the defect. Therecitals in the proceedings
do give a terminus, but the order for the road does not; and al-
though it refers to the plat and survey, it is not helped thereby,
because the plat, &c., is more defective even than the order.

The petition shows that there are numerous owners of land
along this six mile road, and the order only gives damages to
but three, Clifford, Perkins and Harwood, and says nothing
whatever about the benefits or damages to the remaining nine
or ten owners. Page 11 and 15 of record.

The law requires that damages should be allowed, or that
there should be a finding and order on the question whether or
not the benefits equal the damages, and it should not be left si-
lent. An order for a road is an eniirety, and part of it can not
be good and part bad, where an attempt is made to make the
road the whole distance prayed for. No man’s land should be
taken for public use without at least a determination or judg-
ment of the proper officers or court, as to the benefits and dam-
ages. Such determination and judgment should be a matter of
record and note left in pass. If it is not a matter of record, no
man’s right of property would be safe. We cannot find that this
question has been decided by the Supreme court, but we are
aware that in the Circuit courts, thelaw as we have stated it has

been adhered to.-
Scates, &e. Statute, page 354, Sec. 6

We think a complaint should have been made under oath.

The act of June 22, 1852, Scates, &ec., Statute, pag: 574, ex-
pressly mentions it, and the act of Feb. 20, 1861, Ses. Law,
264, only changes the law so far as relates to the right of the
town to sue.

GRAY, AVERY & BUSHNELL,
For Appellant.
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Supreme Court of Illinois.

THIRD GRAND DIVISION.

APRIL TL'RM A D 1864

e e

THOS. CLIFFORD
.y DS.
THE TOWN OF EAGLE.

This is an action of debt, founded on sections 94 and 96 of the
townslnp law of Feb. 20, 1861, Acts of 1861, p. 266. Tt i§ not
a qué #am action, but an 01d1n.u‘v action of debt, and no mtm-

matlon is 1equ1red

There is no question made about the obstruction of the sup-
posed road, but it is contended ‘that the evidence of the exist-
ence of a highway is not sufficient. ;

“From all that we can discover, by a due inspection of the Re-
cord, it seems that there has been a substantial compliance with
the requirements of the statute in laying out and establishing
the road alleged to have been obstructed l)v the plaintiffin error.
The law does not require the strictest possible compliance with
all its provisions, but only that there shall be nothing omitted
to be done which is fundamental.” (29 111, 138.) . The above
language of J udge Breese, is so much better than any we have
on hand, that we bonow it fm our brief. .

Co A



We think the proceedings in relation to the road in this case
would be held sufficient by ‘the New Jersey courts. In the
more liberal courts of a State where the soil is less sandy, the
public mind more expanded, and individual selfishness, in con-
flict with the public weal, less encouraged, this highway will
surely stand the gentle assaulf of our adversary upon it.

The plaintift in error seems to be much distressed at the idea
that the road has but one terminus. We think there is a ter-
minus at each end, or two termini in all, and that it is not ne-
cessary that a man should have been through college in order
to be able to find them.

The order of the Supervisors recites that the application was
Afor a road, “commencing at the N. W. corner of See. 1, 7. 81,
B. 2, E., thence south to S. W. corner of Sec. 36, T Bl 9
and states that a road be and is laid out, pursuant to the applica-
tion, commencing at the north-west corner of section one (1),
township thirty-one (31), Range two (2), east of the third princi-
pal wmeridian. _Alluding 1o a plat thereof, which we have caused
to be made by Joseph H. Wagner, County Surveyor of said
county of La Salle, will more fully appear, and which plat s
hereunto attached and made part theregf, (Plat, p. 18 of Record.)

The road is four rods wide, and the north-west corner of sec.
1 is ont terminal point, and the S. W. corner of 36 is the other,
and the external lines of the road are parallel right lines. A
terminal point of a road is at the end of the centre line always.
We do not perceive ~any uncertainty as to the location of the
road. : ‘ ‘ ]

It is said that the damages of other parties were not assessed.
The plaintift' in error did not trouble himself about the affairs
of*'othéi” pevple.+ Tlrey" probably released *their damages; pro
bono publico. But wheth8f“dainages ‘hdve' been assessed and
paid U otHe gl or 1ibt,%is Mot cnifterial to this cgse.



Reversing the order of the commissioners, who refused to- lay
out the road, and ordering that the road be laid out, amounts,
we think, to a detennmatlon by the Supervisors that the “xroad
was necessary and proper, and that the public interests would
thereby be promoted,” without incorporating this language into
their report. A record of a tribunal should not be encumbexed
with reasons for the decision.

It notice was actually given to the commissioners of highways;
it certainly cannot be material by whom it was done. The per-
son making the appeal shall cause notice to be served, and he
has caubed it to be done. The tribunal of the Supervisors has
decided that notice was given, and that is enough for the pur-
poses of this trial. The presumption is, that prehmmmy pro-
ceedings were regular. Again, Clifford himself was present
at the hearing before the Supelwsom, and whether others in-
terested were notified or not does not affect his case. The 11th
Sec. perhaps only applies to appeals from a decision in favor of
the road.  See. 14 to cases ot refusal to lay out.

We hardly know what is meant in the brief on the other sides
by the expression that “the determination to lay the road must
be made before the hearing.” Some typographical error, pro-
bably. The survey must h'we preceeded the order estabhshmcr
this road, because the survey is recited in the order as a past
event.

We have examined all the cases cited on the other side, but
we are unable to perceive that they have any bearing on this
law suit.

The exclamation point about the $100 fee.we concur in. It
was too small, undoubtedly. Injustice is done Gunter by the
insinuation that he could not find tlus road. He could have
done it with his scales on his eyes. -

« The road is a fnot rate one, for a new country, and we leave
it with regret but ‘we hn.ve other cares.

LELA,ND x\ BLANCHA RD
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TOWN OF EAGLE

CRARLESGLIFIORD.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

= e Sl WSRO B

e g

; W(EM THEREOF, A. D. 1864.

8 }Appcalfwom La Salle.

ABSTRACT OF THE RECORD.

Transcript of justice filed Sept. Tth, 1863.
Summons and return.

Continuance,

Motion by det’t to dismiss for want of a complaint.

Motion overruled —trial, and judgment for plaintiff.

Lvidence. The petition was properly posted and signed by proper

person. The defendant was present before the supervisors on trial of
the appeal from the decision—the damages allowed defendant were
tendered and refused.

60 days notice to remove the obstruction ; after which commissioners

opened the road and defendant again fenced it up. Defendant reccived
another notice to remove the fence and tailed to do it.

Petition for road, viz: commencing at the NW corner Sece. 1, T. 31 N,,

2 E., thence south to south west corner of see. 36, same town.
b )

Retusal of commissioners to lay out the road.

Proceedings of supervisors. (Objection of defendant, with rcascns,

which are same as the crrors assigned.)

Objection overrnled,

Appeal from the refusal of commissioners, by Luke Conness.

The proceedings of the supervisors here recite the appeal from above
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refusal to lay out a road described as commencing at NW corner of Sce.
1,T. 31, R. 2 E ; thence south to SW corner of sec. 36, T. 31, R. 2 E.
Notice to commissioners and Luke Conness giving time and place of
meeting. Meeting, and reversal of the refusal of the commissioners.

Order for road, pursuant to the application of said Luke Conness,—
“Commencing at the north west corner of sec. 1, T. 31 N,R2E,” 4 rods
wide, the conrses whereof are according to plot.

This is the whole and only description in the order.
Damages assessed.

Tow= 31, Range 2 East, Third Principal Meridian.

Tl
| |
no
14 I 13
i
23 : 24
|
26 ] 25
; 35 36

| |

T hereby certify the above plot to be a true representation of a road
in the town of Eagle, in the county of La Salle, as laid out under the di-
rection of Patrick Ryan, John H. McFarran, and Geo. M. Dillman, three
supervisors of said county, May 12th, 1852.

Fees $1,00. J. H. WAGNER,

Suiveyor of La Salle County.

Errors.—1st. The court admitted improper testimony, in allowing
the proceedings of the supervisors to be introduced.

2d. The finding of the court was not warranted by the evidence.
3d. Refusal to grant a new trial.
GRAY, AVERY & BUSHNELL,
Lor Appellant.
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ABSTRACT.

GRAY, AVERY & BUSHNELL,

Altorneys for Appellant.
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