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SUPREME COURT.

JONATEAN R. ANDERSON, ]
AND ANOTHER, Appellant,

V8.,

THE CHICAGO MARINE AND FIRE
INSURANCE COMPANY, |

Respondent, )

Appellants’ Points,

1.

The defendants second plea alleges a demise under seal, by plaintiff to
defendants, of certain premises, for the term of two years from the first
day of April, 1855, at a yearly rent of four hundred dollars, payable on
the first days of certain months, by installments of one lhundred dollars
each; viz: the first days of July and September, 1853, and the first days
of Jannary and April, 1856, &e. ; that defendants went into possessionon
first of April, 1855 ; that before the first day of July, 1855, they were
wrongfully evicted, by plaintiff from a part of said premises, which evie-
tion continued until after the first day of April, 1856 ; that the Note sued
on, was given for the supposed installments of said rent, payable on the
first day of September, 1855, and the first days of January and April,
1856, and for no other consideration whatever.

To this plea the plaintiff replied, that although the defendants were so
evicted from a part of said premises, yet they continued to occupy and
enjoy the residue thereof.

The Court held this replieation good and overruled defendants’ l]t:nmr-
rer; thus deciding that a wrongful eviction from part of the demised
premises of the lessee, by the lessor, does not extingnish the rent, unless
the lessee quit the possession of the remainder.
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When this case was tried, the decision by a court of another state,
upon this question, was wholly unknown to the defendants’ counsel, at

least.

1D

i, M fw T e

The plaintiff ’s counsel cited the 2ési prius case of Smith vs. Raleigh,
3 Camp, 515, and upon the anthority of that case, and the note to it, re-
fering to the case of Stokes vs. Cooper, the court Lelow decided that re-

o

maining in possession of the demised premises, after the eviction, made

| e g Y e e i T e e e =

‘.

the lessees liable upon a guantum meruil.

e LY

The general principle has always been that the wrongful eviction of

the lessce, by the lessor, from a portion of the demised premises, extin-

=L
—————

guished the entire rent during the continnance of the eviction.

Salinon vs. Smith, 1 Saund. £2. 20+ (Note 2.)

8 Buae. Abr. 519, 3 Ilent's Com. 464.

9 Platt on Leases 127, Taylor's Landlord and Tenant See. 379
Dyett vs. Pendleton, 8 Cow. 2. T30—1

Bugys vs. Hale, & Leigh F. 484.

1 Gale 119, 1 Mees &t Welsby T47

1 Yeates 2. 175.

Ogilvie vs. Hull, 5 TGl R. 52.

Tth Harrison Dig. 879.

R

————— e

In Brady on Distress 43, is the following : * But if the lessor tortious-

)
£ ly enter upon the lessee for life or years, and put out or disseize him of

:: part of the land, there, the rent is suspended for the whole, and shall not

% be apportioned for any part; for this, says Lord Hale, would be for a !
| man to apportion his own wrong.”

&

& But the decision of this question, in consonance with these recognized

| principles, has at length been made by a court of great learning and
ability, in which this court, no doubt, will concur.

C’ﬁrismpﬁer vs. Aﬂ-stf:n, 1st I{emn 2. 216.

{ fayzi-nil
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If there was, at the time of giving the note sued upon, no liability on
the part of defendants for the supposed installments of rent for which the
note was given, then there was a want of consideration.

Crozer vs. Tolf, 2 Monroe 89.

Cabot vs. Haskins, 3 Pick. 88.

Hill vs. Buckminster, 5 Pick. 391.
Clement vs. Reppard, 15 Penn. 111.
Cobb vs. Arnold, 8 Metcalf 403.

Geiger vs. Cook, 3 Watts & Sergeant 266.
Kinzie vs. Trusices Chicago, 2 Seam. 18T.
Bullock vws. Agburn, 13 Ala, 346.

I1.

But this judgment should be reversed, for the decision of the court
sustaining the plaintifi’s demurrer to the defendant’s rejoinder to the
plaintiff ’s second replication to said second plea.

The cause of demumrer shown, was, that said rejoinder should have
concluded with a verification,

This rejoinder is a mere traverse and contains no matter in avoidance.

IT1.

The defendants fourth plea contains matter which is proper subject of
set off or recoupment, and a good defence. It arises out of the same
transaction as that which constitutes the consideration of the note, if
there is any consideration, therefore, said fifth replication was no answer

thereto.
The Mayor of New York vs. Mabie, 3d Kernan 151.

There is nothing in said replication showing that anything was given
up, or that there was a compromise of the said damages. '
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