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SUPREME COURT.

MICHAEL DIVERSY, )
4 Appellant, I APPEAL FROM
. } %
DANIEL MOOR, ‘('Lnnh @ommon leas.
Appellee, J

ABSTRACT OF RECORD.

This action, assumpsity was brought to the June term, 1838, of the

Cook County Court of Common Pleas.

“'l"hé:;ﬁhintiﬁ', léani'cl I\i’c’);n",_ declared upon a certain bill of exchange,
bearing date at Chicago, July 9, 1857, drawn by Thomas W. Egan upon
the detendant Micliael Diversy, for two thousand dollars, at ninety days,
payable to the order of tHe drawer. The declaration also contained the
common money counts.

The defendant pleaded the general issue to the whole declaration, and
to the special count upon said bill the following special plea.

And for a further plea in this bebhalf as to the said first count in the
aforesaid declaration, the said defendant says actio non, because he says,
that in the drawing, accepting and delivering of the said bill of exchange
in said count mentioned, the said Thomas W. Egan the drawer thereof
was the principal debtor, and this defendant accepted the same without
consideration, as the mere surety of the said Thomas W. Egan, and for
his accommodation whicl was, to-wit, at the time of the making of the
same, to-wit: at Chicago aforesaid, well known to the said plaintiff; and

the defendant further says that after the said bill became due, by the -

terms thereof, he the said defendant, on, to-wit, the 15th day of October,
1857, to-wit, at Chicago aforesaid, appreliending that the said Thomas
W. Egan, the principal debtor as aforesaid, was likely to become insol-
vent, without previously discharging said bill, so that it would be impos-
sible or extremely difficult for this defendant, after being compelled to
pay said bill, to recover the same back of said Egan, did then and there

e e e o e - e e e e e e e e - e e
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by letter in writing sent to and received by the said p]uintfﬂ', then hold-
ing said bill, thereby notify and require him, said plaintiff, forthwith to
put the said bill in suit. And the said defendant further says that the
said plaintiff neglected and refused to put the said bill in suit, as required
by the said letter, and failed to use due diligence to collect the same,

and that before the commencement of this suit, to wit, on the first day of

November, 1857, to-wit, at Chicago aforesaid, the said Thomas W. Egan,
the principal debtor as aforesaid, became and was wholly insolvent,
whereby, by virtue of the statute in such case made and provided, the
said defendant is discharged from said bill, and this he is ready to verify,
&e.

To this plea the plaintiff demurred, specially assigning for cause that
the allegation of notice by letter, in writing, &c., was insufficient, and as-

) =3 A o) ) )
signing no other cause.

The defendaqt:iqine'd in demurrer.

s~ " .

The court sustained the demurrer and defendant elected to stand by
his plea.

The court rendered jud‘gmeut in favor of the plaintift, against the de-
fendant, for two thousand one hundred and thirty-six dollars.

The defendant appealed.

The sustaining said demurrer to said second plea and giving the judg-
ment aforesaid, is assigned for error.

SCATES, McALLISTER & JEWETT,
Attorneys for Appellant.
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APPELLANTS’ POINTS.

I.

. /
* « Ba yley on Bills, 544,9"/
i Stoky on Bills sec. 187.

The only|question for this cofirt to deterjnine is whethcy that plea
ontains suf)cient(facts, (they belng abmitted\by the demyfrer) to con-

stitute a detbnce to) the bill sued on.

-

The plea is good as a discharge under the statute of securities.
Payne vs. Webster, 19 1. 103.
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IN THE SUPREME COURT.
THIRD lGRAND DIVISION,

Or e ArriL Tery, A. D. 1859.

DANIEL MOOR, Appellee, ]
ads.
MICHAEL DIVERSY, Appellant. )

POINTS AND AUTHORITIES OF APPELLEE.

I.

A surety, or seeurity, in the sense of the Statute, is one who undertakes to
do some act, in the event of the failure of another, who is primarily liable.
Burrill's Law Dict.

IT.

The acceptor of a bill of exchange is primarily and originally liable to the
holder thereof for value, who is under no obligation to the acceptor to use
any diligenee or make any eflort to collect it of any other person, whether it

is accommodation paper or not.
Cronise vs. Kellogg, 20 1. R. 11.
Chitty on Bills, (marginal pp.) 304 and 305.
Parsons’ Mercantile Law, 99.
3 Kent's (‘om. (marginal p.) 86 ¢t sq. and 113.
Fentum vs. Pocock, 1 Eng. C. Law, (6 Tauntor) 105.
““Anderson vs. Anderson, 4 Dana, (Key) R. 352.
Townsley vs. Sumrall, 2 Pelers’ R., 183.
Murray et al. vs. Judah, 6 Clowen, 492.
Philpot vs. Briant, 13 Eng. C. Law, (4 Bingh.) 708.
Dingwall vs. Dunster, 1 Dougl. R. 249.
Church vs. Barlow, 9 Pick. R. 547.
Grant et al. vs. Ellicott, T Wend. R., 227.
Wallace vs. McConnell, 13 Peters’ R., 136.
Sprigy vs. Bank of Mount Pleasant, 10 Pelers’ R. 2517.
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ITT.

In order that the aceeptor may bring himself’ within the statute concerning

Securities, it must appear on the face of' the bill that he aceepted as security.

Payne vs. Webster, 19 IU. R. 103.

IV.

The unconditional acceptor of a bill of exchange being the principal debt-

or, cannot bring himselt” within the statute concerning Securities.

2 Purple’s Statutes, p. 1084, sec. 4,

WILLIAMS, WOODBRIDGE & GRANT,

ArrorNeys For APPELLEE.
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IN THE SUPREME COURT.

THIRD GRAND DIVISION,

Or e Arvrin Teey, A. D. 1859.

DANIEL MOOR, Appellee, ]
ads.
MICHAEL DIVERSY, Appellant. )

POINTS AND AUTHORITIES OF APPELLEE.

I.

A surety, or security, in the sense of the Statute, is one who undertakes to
do some act, in the event of the failure of another, who is primarily liable.
Burrill's Law Dict.

I

The acceptor of a bill of exchange is primarily and originally liable to the
holder thereof for value, who is under no obligation to the acceptor to use
any diligence or make any effort to collect it of any other person, whether it

is accommodation paper or not.
% Cronise vs. Kellogg, 20 1. R. 11.
Chitty on Bills, (marginal pp.) 304 and 305.
Parsons’ Mercantile Law, 99.
3 Kent’s Com. (marginal p.) 8y et sq. and 113.
+ Fentum vs. Pocock, 1 Eng. C. Law, (5 Tauntor) 105.
~. Anderson vs. Anderson, 4 Dana, (Key) R. 352.
Townsley vs. Sumrall, 2 Pelers’ R., 183.
Murray ct al. vs. Judah, 6 Cowen, 492.
Philpot vs. Briant, 13 Eng. C. Law, (4 Bingh.) 708.
Dingwall vs. Dunster, 1 Dougl. R. 249.
Church vs. Barlow, 9 Pick. R. 547.
Grant et al. vs. Ellicott, 7 Wend. R., 221.
Waullace vs. MeConnell, 13 Peters’ R., 136.
Sprigy vs. Bank of Mount Pleasant, 10 Peters’ R. 257.
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I11.

In order that the acceptor may bring himself within the statute concerning

Securities, it must appear on the face of the bill that he accepted as security.

Payne vs. Webster,19 Ill. R.103.

IV.
The unconditional acceptor of a bill of exchange being the principal debt-
or, cannot bring himself within the statute concerning Securities.

2 Purple's Statutes, p. 1084, sec. 4.

WILLIAMS, WOODBRIDGE & GRANT,

ATTORNEYS FOoR APPLLLEE.
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