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THE STATHE OF ILLINOIS,}SS.

OTTAWA,

e APRIL 'TERM, A. 1), 1864.

<t < D>

THE BOARD OF SUPERVISORS OF THE )

V.
JACOB T. THOMSON, Appellec.

“OUNT ; .
COUNTRSOR BU[,{SILAU’ Appellant, J»Apm-:.u. rroy THE Burkau Circuir CoURT.

ARGUMENT FOR APPELLAINT.

May 11 priask THE COURT:

(p

12. Peters 410. 2. Howard 319,
12 Ills, 326.

11 Towa, 450, Oph;lul_l of
Black, Att'y, Gen'l. Nov,
10, 1858

b

The stipulation on file indicates the basis of this trial: no merely technical objections to be urged on
cither side, and the defendant below to have the same advantage it could have upon the facts if spe-

cially pleaded.

This was an action of assumpsit brought by Mr. Thomson against the county ot Bureau. The
trial was by the court below who rendered judgment for the plaintiff; to reverse which an appeal is taken
to thiscourt. The only material error complained ot is that the judgment should have been for defend-

ant below.

Deeming the case of deep importance to my client, I respectfully and confidently ask of this Honor-
able court such an expression of opinion as may fully determine the duties of the county toward Mr.
Thomson under the facts disclosed in the record, and, by consequence, the estate and right of the
county in the so called swamp lands at the origin of this suit. It may be presumed that this case is
but one of a large number, and that its authoritative exposition is matter of considerable public and
personal interest.

The abstract shows the facts in the case. As I understand the theory of the plaintiff below, it is,
that by the action of the county authorities, in diverting the proceeds of sales of Swamp Lands from
the drainage of such lands to the uses 6t education, the estate and title of the county in such lands,
which had been but a conditional one, became forfeited to the United States. Whereupon, as is ar-
gued, it became the right of the plaintiff below to have back all purchase money paid on his contract.
I will endeavor to show that this theory is erroncous in conception, and that, if executed in fact it
inevitably reduces to mere squatters and tenants by sufferance all purchasers of Swamp and Railroad
lands in cases where the stipulation as to the application of proceeds of sales have in anywise been
neglected.  This too, when such purchasers are a numerous, unorganized assemblage of separate in -
dividuals, when they may have paid for decds in fee simple of the land bought : and when they can-
not possibly see to the application of the purchase money, for the reasons ; 1st. That it is paid only
in part by each at various times; 2nd: That the application is not to be made until long ajfter the

paymert has taken pluce.

The sources of title in the county to the land in controversy are well described in the abstract, and
in the argument of my learned friend, counsel for the appellec. They are the act of Congress approv-
ed, Sep. 28th, 1850,ertitled “An act to enable the State of Arkansas’ &c. Appendix to 2nd. Purple’s
Statutes, p. 1852; and the act of the Legislature of III's approved June 22, 1852, entitled, “An act to
dispose of the Swamp and overflowed Lands"&. Session Laws 1852, p. 178; with amendatory acts.
1st. Purple’s Statutes, pp. 392 et seg. Also, an “Act concerning the Swamp Lands of Bureaun county,”
Session Laws, 1857, p. 1206.

Certainly these grants respectively convey the estate of the United States, and that of Illinois in their

gubject matter without further deed ; but it is important to note, in passing, that neither Congress
nor the Legislature provides for the insertion in such deeds of any other than clauses of conveyance in

fee simple. Not a covenant demanded ; nota condition imposed.

I deny the conditional theory contended for by appellee, and affirm that the estate granted to Illinois,
and by that state transferred to appellant was an absolute one ; and that absolute and uneonditional

it still vemains. If 50, the plaintiff below may pay the balance due, take his deed and enjoy his land



U. 8. v. s,
Arredondo, 0. Pet. 601,

201 Gr, Crulsc,
Thtle 13 p. 5.

2nd Hill[N. Y. ] 1.

¥

. Soxslen Lawns 1857 . 1266,

U-}:f*m. We, e e

9

~
in peace. IHowever; before proceeding further, let it be admitted, for a moment, that there was a
a condition subsequent, as insisted by appellee, what then? Is the appellee in any position to enforce
it against himself? Must he not await the resumption of the title and possession by the grantor?—
There may be facts which would, even at law, dispense with the performance of a condition like the
one contended for ; as was held in equity by the Supreme Court of the United Statesin a direct pro-
ceeding to forfeit a conditional grant of land in Florida. 1In the case cited, the grant was upon con-
dition subsequent to settle two hundred Spanish families upon the lands donated ; and it was said
that the change of jurisdiction and the attendant disorders had excused the performance. Must there
not be some direct proceeding cither legislative or judicial, Lefore it can be ascertained whether the

lands are to be resumed 2 Can the question be tried in this collateral mode ?

It is familiar elementary law, that the benefit or advantage of a condition is only to the grantor or
his heirs ; and that third parties cannot avail themselves of a-breach.  In Welch vs. Silliman, Eject-
ment, the plaintiff gave in evidence, a grant from the state containing a clause of avoidance, if the
land in question should not be settled within seven years, from Jan. 1st., 1803. It appeared there
was no scttlement until 1820, and it being objected by the defence that the estate under the
grant had become absolutely void, for this breach, it was held by the court that the state alone could

take advantage of a forfeiture if there had been one.

See also, Ludlow vs. New York and IMarlem R. R. 12. Barb. 440.  Nicoll, vs. N. Y. & Erie
R. R. 12 Barb. 460, 2 Kern. 121.  Underhill vs. Saratoga and Washington R.R. 20. Barb. 455.

Again ; suppose, ;01' argument sake that there was a conditional estate ; and supposing the appel-
lee might have availed himself of a breach of the condition, he cannot do so here : for all over the
resolutions of sale is written the intent of the county not to drain the land, and all over the bond for
a deed which he took, is written the consent of the purchaser that it should not drain the land. (See
the copy of the resolutions and bond in the abstract.) IIc has, or may have, all the estate in the lands
which he bargained for ; and is estopped to bring this suit. The intent of' the parties evidently was
that the buyer should pay only the value of the lands without drainage, and should be barred from
any claim to arise for or “on account of” the *‘drainage” (or non drainage) of the lands.  He be-
came a party to the obvious design of the county not to drain them, and when, in 1857, the Legisla-
ture passed the act cited above, such law, so far {rom impairing the obligation of the contract of the
parties, operated as a full ratification and completion thereof. Besides, as between the State and the
county, the act of 1857 was a release of the condition, if any there was, and if it could operate in no
other way, it must be construed as a re-conveyance to the county, propriv vigore, of the lands in
question.  Moreover, if the construction of the acts of grant contended for by appellee is the true
one, then the bond to Thomson from the county was not a contract to convey a 2ood cstate, but a
mere contract to make a deed of such claim as the county might have; and it was foretold in the
contract itself that the county would have such claim as would remain after a tailure to parform the
duty or supposed duty of drainage. Mr. Thomson canuot say : “non hwe in foedera veni.”

But to return to the point at which we set out, viz: that there is no matter of condition in the
grants referred to; and that the title thercunder is absolute.  If we sustain this proposition, there
would seem no reason for further argument in this cause. What was the object—the purpose—the
consideration of the grant of Sept, 28th. 18502 The subject matter was a mass of worthless, because
unsalable, lands. No federal power existed for their reclamation, for the most liberal constraction-
ist wounld not claim that the reclamation of these local swamps was an object of general benefit to
the United States. (As to the limits of federal authority in respect to improvements, see Story on
the Const. sec. 1273, et. seq.)

The States in which these lands lay, stood in a vastly difterent attitude toward them, and might
=
deal with them in any mode not inconsistent with the provisions of the local constitutions. In the

way of this, there was but one obstacle, viz: the federal title in the soil. It was to remove this
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obstacle, not to impose a duty, that the federal government ceded its ownership in the so called
Swamp Lands, to the State of Illinois. When the title passed to the State, the entire consideration
of the grant was at once and forever fulfilled. It was fit and proper that the sovereignty of the Union
should leave to the sovereignty of the State, as a matter of independent discretion, the question of
the feasibility, or propriety of drainage; and also its time and mode. Hence we find it solemnly re-
cited in the act that the law is passed “to enabdle the State of Arkansas to construct the necessary le-
vees and drains to reclaim the swamp and overflowed lands therein.”

And though as is admitted in reference to that portion sold to appellee and others in Bureau County,
the “amount of money” realized from the sale of the lands was “‘necessary” to reclaim them, yet the
necessity referred to in the act of Congress is one to be Jjudged of solely by the Legislative power,
and cannot become the subject of judicial control. The courts, being a “‘separate body of magistracy,”
will not disturb the exercise, or attempt to remedy the non-exercise of this co-ordinate, yet exclusive
and political, discretion of managing the public domain of state or county. So that I must differ, in
Zoto, from my learned brother when he insists that the ““object” of the act of Congress was to have
the Swamp Lands reclaimed. In having them drained the United States had neither interest nor au-
thority ; and the sole “object” was, as stated in the law itsclf—to “enable” the State to drain; or,

as T holg, to drain or not, at its own good pleasure ; in its own good time and way.

All the cases of forfeiture for bieach of condition subsequent cited by coun sel for appellee, which

I have been able to examine were cases in which the tenant of the land wits the par ty to do, or cau.e

to be done, the thing agreed as a condition ; . g Duild the school house mentioned in Hayden vs.
Houghton ; erect the parish buildings, as in the Police Jury v. s. Reeves &2 In other words they
were conditions annexed to the estate. Now in the case at bar it cannot ba shown that this so called
“‘condition” was annexed to the estate conveyed to Illinois and by her to the appellant: It can be

shown that by the very act of sale it became forever separated therefrom.

The language of the grant by Congress is unmistakable : The first section contains the conveying
clause ; it is complete in itself and vests an absolute estate. The ““condition” contended for is either
expressed in the second section, or it has no existence. It is not expressed in the second section, un-
less it is expressed in the following words: It shall be the duty of the secretary of the interior—to
“‘cause a patent to be issued to the State therefor ; and on that patent the fee simple to said lands
“shall vest in the said State of Arkansas, subject to the disposal of the legislature thereof: Provipkp
“HowEvER, that the proceeds of said lands, whether from sale or by direct appropriation in
“Kind, shall be applied exclusively as far as necessary, to the purpose of reclaiming said lands-
“by means of the levees and drains aforesaid. These words are not sufficient ; they create no

“‘condition.

The counsel for appellec has already clearly shown, that no precise words are necessary to make a
condition.  To this sound proposition can be added the corollary : that even precise words, like
those relied on by the appellee, are not always sufficient to make a condition : Says Sheppard : “Bug
“here note that these words Proviso, ita quod, and sub conditione, albeit they be the most proper
“words to make conditions, yet do they not always make the estato [granted] by the deed to be con-
“ditional, but sometimes do serve for other purposes; for the word proviso hath divers operations be
¢sides [depending on the intention of the parties and the end they propose to accomplish,] for some-
“times it dothserve to make and work a covenant ouly, and then only [being mserted amongst the
“covenants of the deed it doth make the estate conditional, [i. ¢. subject to be defeated by a conimon
“law condition] when there are these things in the case.

“Ist. When the clause wherein it is, hath no dependence upon any other sentence in the deed,
“nor doth participate with it but stands originally, by and of itself; [i. e., when it isa distinet divided
“clause, separate from the grant or limitation.]
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«2nd. When it is compulsory to the feoffee, donee, &e. [viz. is to defeat his estate.]

«3d. When it comes [in language or effect] on the part and by the words of the feoffor, donor, les-

“sor &c.

“4th. [So] when it is applied to the estate [with an intention to defeat the estate.] and not to some

¢other matter?”

To the same effect are the following :

«Proviso Semper may constitute both a condition and a covenant, and sometimes a covenant onlys;
“and the same remarks applies to ¢ta quod; indeed the interpretation of these words depends chier-
“ly on the context and their relation to another sentence.”

“This word prowiso shall also be taken as a limitation or qualification ; as hereafter in his proper

“place shall be said. . And sometimes it shall amount to a covenant.  All which do appear by the
‘‘authorities in the margent.”
Thus the annotator, upon the foregoing statement of Coke.

“Where the word “prowise” shall be taken to be only a qualification or explication of a covenant

“or grant. See.

2 Leon, 128 ; 8 do. 225 ; Dyer. 222 ; 4 Leon, 70 ; 3 do. 16 ; Popham 119 ; Gouldsb. 131 ; And
«“71.'72 ; Mo, 707 ; 2 Co., 72 ; a.”

See also, 1II Com. Dig. Condition. A. 2. p. 86; A. 6. p. €8 ; in which are these and other cases.

The case referredso in Dyer (222) was this : Lease of lzﬁd’s‘ at Battersey by the Archbishop of
York. Inthe indenture, the lessor reserved a certain money rent to himself and successors, to be
pai& at two stated times in the yearrin eﬁuill portions, “prov[(lejﬁﬁ&g/?’ that in the time of a va-
cancy of the archbishopric aforesaid, the rent aceruing during such vacaney was to be paid to the Chap-
ter of the church at York. It was held that the proviso, placed as above, was not a condition, but a
mere covenant or stipulation with regard to the mode of paying the rent ; “for say the court” itis

not annexed to the estate nor to the thing granted.”

So in the case before the court. The words “provided however,” in the 2nd section of the act of
1850, do not apply to the vesting of the estate for that, as we have scen, vested presently by the
grant ; and in addition counsel do not claim that there is a condition precedent,” Nor do such words
refer to the power to sell the lands ; for the lands must be sold before there could be any ‘“proceeds
of said lands” to be applied to the purpose mentioned. Nor can these words be held to attach to the
estate ; for by the sale authorized and contemplated in the act, the State of Illinois in whom alone re-
sided the “ability” to drain, way to part forever with that estate to the purchasers. Itisa fallacy to
claim that this supposed obligation to apply the mouney to drain these lands was “annexed to the es-
tate,” unless it is also contended that the grantees of the State, viz, the individual purchasers at the
sales above mentioned, took their lands on condition of such application to e performed by them-
8elves, a8 tenants in fee conditional.  And it is to be remarked, that the mere application of part of’
the money to the drainage of the fraction purchased by an individual would be no performance ot a
“condition” which is assumed to relate to the entire quantity of such lands within the State. Besides,
it is impossible that the purchasers can either make or see to the maki ng of such a partial and frag-
mentary application of their own money — this for two excellent reasons: 1st. they are destitute of
official power, and have no official duty ; 2nd. they are bound to pay at the sale when the process of’
reclamation, of necessity, cannot begin until after the sale. In vain are we reminded that the sales
under the resolutions in controversy were not for cash and did not provide for an immediate deed to
the purchaser. It i8 enough that the act of 1850 and that of the State Legislature of 1852 required,
or permitted, a sale for ready money and an immediate transfer of the title. It is a question of intent,
and that question of intent must be determined upon the face of (he grants named, and from the facts
as they existed at their respective dates; the subsequent proceedings of the county authorities cannot
change the meaning of the language vsed.
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Can it be for a moment imagined that the Congres? making this grant, would suppose that a sane
settler would purchase these lands, expend his labor and property in their improvement, make them
his house and home, and the home of his family, and all to be ejected from their occupancy at some
unforescen momeut hecause a condition had not been fulfilled upon which his title depended, like the
sword of Damocles, ready to destroy so luckless a tenant?  Congress would not suppose such a class
of purchasers ; nor would intelligent men purchase such a title. A single dollar embezzled by some
agent, a single dollar misapplied, though in good faith, by the State might, in accordance with this
doctrine, work a forfeiture of the school, railway, and canal lands now in private hands in the western
states, roader and more ruinous than all the confiseations, of this rebellion ; with the sad difference
that the loss and suffering would be with loyal citizens who had omitted no act which they ought or
had the power to performn. The settlers of our vacant lands are the authors and founders of that Ill-
inois which, as our prophetic hopes tell us, is one day to stand first among the states in agriculture,
in wealth and in population.  They are bold and laborious, but lay no claim to skill in black letter
law, nor the tedious technicalities that enclose the subject of common law tenures, as the husk en-
closes the corn of their fields. Will it be urged, here, that these builders of the State must pause and
ran through the year books to weigh the effect of “conditions” before they have the temerity to
buy a farm of a Rail Road Company, a school Commissioner, or — if you please, a drainage Cominis-
sionerd. Is it not more reasonable to suppose that the application of the funds arising from Swamp,
Cm::ﬂ, Rail Road, and School lands rests, and rests alone, upon the faith of our State, and that no

greater security could be, or ever was, desired by Congress in that behalf? 1t is not the case of a

grant from thelKing to his sﬁnject, as seems to beargned b A{qem'ned brother counsel for appellee.
e, B - ~ il

I wonder that he cites the condescending and royal phraseology ; B speciali gratia, certa scientia

&e,” as having any application here. : R eaa—

In Bradley vs. Casc, this court, speaking of the proposition in the act for the adimission of Illinois,
granting the sixteenth section to the State *for the use of the inhabitants of ths township for the
use of schools,” hold that the insertion of these words, gave thc&pernl government no right to con-
trol the lands vested in the State by the grant ; that the State W*S\a I;m'chascr for valuable consider-
ation, and that it 1'ested{\\vil,h the State to decide in what manner the lands conld be best applied for
the purpose set forth in the grant. Good faith would always require the State so to apply the lands;

and no doubt it wonld be done.

The second section of the act of Congress of 20th Szp. 1850, granting land to Illinois, Mississippi
and Alabama, in aid of a Rail Road from Chicago to Mobile, has this language following the words
of grant: “provided further, that the lands hereby granted shall be applied in the construction of
“said roads and branch es, respectively, in quantities corresponding with the grant for each, and shall
be “disposedo‘f only as the work progresses, and shall be applied to no other purpose whatever.” The
fifth section of this act expressly provided, that if in ten years, the road should not be finished, all
lands unsold should revert to the United States, but thatin such case, the title of lands sold should‘‘re
main valid.” Supposing this clause for the benefit of bona fide purchasers had not been expressed, and
there had been a failure of the stipulation to apply the proceeds to the building of the road, would it
be insisted that the purchaser, whose money had long before been expended by the State, or its grau-
tees, should lose his land and improvements? Do the titles to the farms which the great Central
Railroad is now offering to the world rest on so frail a tenuve asthat 2 Yet here is a grant passed
by the same Congress, and only eight days before the grant in question in this suit ; and it contains

the same fatal “provisos” and ¢‘conditions.”

Though, as we have scen, a patent was not necessary, save as containing a better desecription of
the land, yet when the act provides for the issue of a patent, and declares that thereupon the Jee
simple shall vest in the State of Arkansas, it shows an intent to grant in fee simple and the construc.
tion insisted on by appellee is repugnant to such grant, unless there is such an estate as a fee simple

conditional. There is no such estate, strictly speaking, as a fee simple conditional, at common law.
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Says Coke: “But the more genuine and apt division were to divide Fee, that is Tnheritance, into
Co. Litt. Lib 1. Cap. 1. Sce 1. “three parts, \'iZ .
«1st. Simple or absolute. 2nd. Conditional. 3d. Qualified or base.

e . . . . . 0
«This word simple, properly excludeth both conditions and limitations that defeat or abridge the

“fee.”

Grule's Dig. Tt X.See. 4k T js true, Cruise lays it down that an estate in fee simple may be granted on condition, but the only
examples he gives are estates by devise, and those derived under the statute of Uses. Itis also true,
that Professor Washburn in the text of his recent valuable work seems to follow Cruise in the state-
ment cited, but in a note he states the strict legal classification, for which I contend: “Though the

Washur's Real Property term fee simple is applied in the manner above stated, and Coke divides it into fee simple absolute,
fea simple conditional, ;ﬁd f‘ee‘sjmple qualified , or base fee, yet in point of uccuracy it cannot be
afee aimlgle;»if it is either buse, conditional, or qualified.” This more correct use of the term

JSee sin;))lé‘ is, I think, in full accord with the general understanding of parties dealing in lands,
whether laymen or lawyers. Few, I take it, would connect the idea of an estate in fee simple with
the idea of any matter of defeasance in the deed conveying it; still fewer, perhaps, would speak of a
mortgage to a man in fee simple ; though every day we use the term “mortgage in fee.” It certain-

P ly seems impossible that Congress would l:ave chosen the term “fee simple” if it had designed to

’ createy 6iilya conditional estate in the lands granted.” But enough on this point ; I feel that the case
é} of' appellant rests on broader and less technical ground. y

This, as it es me, ig an extraordinary proceeding. The gppellee, for all that appears, in the
full enjoyment o! hl;.pm '-hag hdn; 1.11’;} cm& Mo . pexso“dtmo' or threatening him in that
enjoyment, suddenly elects to consider his lands forfeited to the United States, and sues for the
purchase money. 1t should be styled a suit to unsettle the tenures’ oﬁ?ﬁ\m‘}m of land donated
by the General Government to the States, and to adjust by action of assutpsit in a county court
all matters of difference between the State of” Illinois and the United States, touching the so called
Swamp lands.

The appellant has smwcu " SliBw that the‘bulm'ny doctri nal estates has no applica-
tion against pnrchasers 6@3]:111(1 “donated to the stafes by the Generil Government, and that by the
deeds authorized in the actof 1852, (which act appellee admits is in conformity with the grant of
1850,) the thing to be done became separated from the estate in the lands ; which is utterly inconsis-
tent with the theory of appellee, that there was a condition annexed to the estate. And when, for
sufficient reasons, the legislature saw fit to omit the drainage of the lands in Bureau county, we sub-
mit that this court will not enquire into the propriety ot this measure, but will allow the Legislative
authorities to determine the means to be used to regulate the public lands, asis their right and duty,

From all which it is insisted that there is no forfeiture, that a good title can be made by appel-
lant to appellee, that the court below erred, and that its judgment should be reversed.

GEO. L. PADDOCK.
Josken I, Taxror, of Counsel.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1864%.

THE BOARD OF SUPERVISORS)
OI' THE COUNTY OF BU- |
REAU, Appellant, | Appeal from the Burcaw
”8. r Circuit Count.
JACOB T. THOMPSON, |
B o Appellee. )

ARGUMENT, AND POINTS FOR APPELLEE.

By the terms of a stipulation signed by both parties and filed
in this cause, no technical advantage shall be taken in regard to
the bond, form of action, or the condition of the pleadings; but
the case is to be tried upon its merits, upon the legal construc-
tion to be given by this Court to the Act of Congress of Sept.
98, 1850, and the acts of our State Legislature in reference to
Swamp Lands, upon the state of facts set forth in the Record,
We hold that under Said act of Congress, the County of Bureau,
even with the consent of the State Legislature, cannot appropri-
ate the proceeds of swamp lands to any other purpose than their
reclamation without a forfeiture of the title, in case the amount
they sell for is necessary for such reclamation.

The object of the act of Congress was to have the swamp
lands reclaimed, and this reclamation is a condition of the grant
annexed to the estate, and when the donee of the grant fails to
perform the condition, the United States have no other remedy
but a forfeiture of title.
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If either the State Legislature ,or the County of Bureau have
broken the condition of the grant, then it is out of the power of
the county, by her own act too, . to make the appellee a title, as
in her bond shec agreed to do, and the appellee may recover
back his purchase money paid.

We subjoin so mugh of the act of congress of Seot. 28th, 1850,
as bears upon the question presented by, this record.

Act of Congress, Sept. 28th, 1850.

Sec. 1. That to enable the state of Arkansas to construct the
necessary levees and drains to reclaim the swarmp and over-flow-
ed lands therein, the whole of those swamp and overflowed lands
made unfit thereby for cultivation which shall remain unsold at
the passage of this act, shall be, and the same arc hereby, grant-
ed to said state.

Sec. 2. That it shall. be the duty. of the Secretary of the Inter.
ior, as soon as may be practicable after the passage of thisact, to
make out an accurate list and plats of the lands described as
aforesaid, and transmit,the same to,the Governor of the State of
Arkansas; and at the,request of said Governor, cause a patent to
be issued to the State therefor; and on that patent, the fee sim-
ple to said lands shall vest in the said State of Arkansas, subject
to the disposal of .the Jegislature thereof: Provided, however,
that the proceeds if said lands, whether from sale or direct ap-
propriation in kind, shall be applied, exclusively, as far as neces.
sary, to the purpose of reclaiming said lands by means of the le-
vees and drains aforesaid. '

Sec. 4. That the provisigns .of -this act be extended to, and
their benefits be conferred upon, each of the other States of the
Union in which such swamp and aver-flowed lands (known and

designated as aforesaid) may he situated.
Scates' Statute, p. 1146.

The graut by the United States to this State is one of mere
bounty or donation, and is to be construed as between them
strongly against the grantee, and most favorably to the object of
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the grant, differing in this respect from a private grant, founded
upou a valuable consideration, which is treated as a contract,

and is to be expounded favorably for the grantee, according to
its fair meaning.

Blackstone says :

“The manner of granting by the Kidg does not more differ
from that by a subject, than the construction of his grants when
made. A grant made by the king, at the suit of the grantee, shall
be taken most beneficially for the king, and against the party ;
whereas the grant of a subject is construed most strongly aga?nst

the grantor.

“Wherefore it is usual to insert in the king’s grants that they
are made, not at the suit of the grantee, but ex speciali gratia,
certa scienia, et mero motu regis.” A subject’s grant shall be
construed to include many things besides what are expressed, if
necessary for the operation of the grant. But the king's grant
shall not enure to any other intent, than that which is precisely
expressed in the grant.”

2 Black, Com. p. 347.

Charles River Bridge vs. Warren Bridge, 11 Peters 589—598.
Stanhope’s Case, Hob. 243.

Turner and Atkyn's B. Hard. 309.

Sir John Malyne's Case, 6 Co. 5.

Alton Wood's Case, 10 Co. 40 b.

Sutton’s Uospital, 10 Co. 27.

The estate granted to this State in the swamp lands within
ber limits, by the act of Congress, and the patent issued to the
State therefor, was an estate on condition subsequent.

Blackstone defines an estate on condition as follows:

“An estate on condition expressed in the grant itself is
where an estate is granted, either in fee simple, or otherwise,
with an express qualification annexed, whereby the estate grant-
ed shall either commence, be enlarged, or be defeated, upon
performance or breach of such qualification or condition. These
conditions are therefore either precedent or subsequent.

“ Precedent are such as must happen or be performed before
the estate can vest or be enlarged.
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“ Subsequent are such, by the failure. or- non-performance-of
which an estate already vested may be defeated.”
2 Black. Com. -p. 154..:

The language employed in the 2d sec. of the act of Congress.-
clearly annexes to the estate a condition subsequent, .

The words are as follows, viz:

 Provided, however, that the.proceeds of said lands; whether
Jrom sale or by direct appropriation in kind, shall be.applied, ex-
clusively, as far as necessary, to the purpose of reclavming said
lands by means of the levees and dyains aforesaid.”

It is wholly immaterial whether this proviso- wasembodied in
the patent to the State or not, for the condition .may be. con-
tained in a separale instrument,.so that, as to things executed,
the condition was annexed to the estate at the time that it .is
made, or prior thereto, and not subsequently.

Co. Litt. 236—0.
Shep. Touchstone, 126. .«

As to things executory, a grant of them may bé.restrained by
a condition created after the execution of such grant..
 Co: Litt. 237.—a.

No precise technical:words necessarily make a :condition pre-
edent or subsequent.; neither does it depend mpon the circum.
tance whether the clause has a prior or posterior place in the
eed, so that it. takes effect as a proviso; and whether the-con-
ition be the one or the other, is matter of construction, de-
rending upon the motive and object of the transaction, and the
atention of the party ercating the estate.

2 Black. Com, 155, Note 0.

4 Kent Com. 125.

1 Term. Rep. 645,—Ashurst J.
2 Bos. & Pull. 295—Lord Eldon.
3 Peter’s U. S. Rep. 346.

1 H. Bla. Rep. 273.

6 Barb. 8. C. Rep. 387,

I Williams' Sanders, 320—b.

2 Dougl. 691.—Lord Mansfield.
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Not only the express words ‘‘upon conditéon,” but also the
words ‘‘ provided always,” or ** so that,” or *“if it shall happen,

&e” will make a feoffment or deed conditional.
Co. Litt. sec. 325—330.

If land be given: to a town for a school house, provided it be
built within one lundred rods of the place where the meeting
house stands, was held Lo be valid as a condition subsequent;
and the vested estate would be forfeited on non-compliance,
in a reasonable time, with the condition.

y Hayden vs. Stoughton, 5 Pick. Rep. 528.
/éa/,-,., Clos, 7 Elldvi~ S &S K AL 37T

So, if land be given on condition that the public buildings of
the parish be erected thereon, it has been held to revert to the
donor, if the seat of justice of the . parish be removed, even un-
der the sanction of .an act of the Legislature passed subsequent
to the grant.

» Police Jury ve. Reeves, 18 Martin's La. ZRep.- 221.
A e R . . 3 Rl i

A conveyance on condition that the. grantee shall “keep a
saw and grist mill.on the .land, doing.business, is a valid con-
dition, and a failure of performance forfeits the estate.

Lessce of Sperry vs. Pond, § Ohio Rep. 389.
é Jackson vs. Silvernail, 15 Johns. Rep. 278.

220 Sl uckind o SR 2FF.

So an estate to a manand.his heirs, fenants: of the manor of
Dale, is an estate on condition that he and. his heirs continue
tenants of that Manor.. And so if a personal.annuity be grant-
ed to a man and the heirs of his.-body, this. is.a fee simple on
condition that the grantee .has-heirs of his-hody. Upon the
same principle depend all the determinable estates of frecholds,
or durante viduitate, &c.; these are: cstates-on condition-that the
graniee do not marry, and the like. And on the breach of any
of these conditions subsequent, by the failure of. these contingen-
cies ; by the grantee’s not continuing, tenant of the Maunor of
Dale; by not having heirs of his body, or by not coutinuing
sole; the estates which were 1cspe<.t1\ cly vested in each grantee

. are wholly determinable and void, A N 72 e2, /f:;{ 3 ;—’f///w Ze. ;’ FS I,
o A s G e ,
(eed w7 Frasy) S Bawa IE7 e B e A5 4

Lecaltion 7. ('m/,ufé,c//n,y,_ -J//r,/h /) A /{

2
In this case, theforfeiture becomes (.ompleu. without any en- §’
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try on the part of the United States, for condition subsequeut
broken. flicsed, 27 Foo “CoanPizm, - Tsrd, S
s s 44,,.,,./,/7, e Frel fl" of Lacs 'V

It was a rule of the common law, that where an estate com-
menced by livery of seisin, it could not be determined before
entry. When the estate has, ipso facto, ceased, by the opera-
tion of the condition, it cannot be revived without a new grant;
but a voidable estate may be confirmed, and the condition dis-
pensed with.

W\
W

Co. Litt. 215 a
4 Kents Com, 128

But livery of seisiu was never necessary on the partof the sov-
ereign, and of course no entry for condition broken is necessary
in case of a public grant from the United States. If the condi-
tion subsequent is broken, a forfeiture is thereby worked ¢pso
JSacto.

 — )

Applying these principles of law to the facts shown in the
Record, let us see how the case stands.  The first scction of the
act of Congress declares the object of the donation. It was to
enable the several states of the Union to construct the uecessary
levees and drains to reclaim the swamp and overflowed lands
therein, so as to make the lands that were wet and unfit for cal-
tivation. dry and {it for cu'tivation  This was a matter of great
public utility, wid to eilectuace that primary purpose, the sec-
ond scciion of this aet vests the title of such lands in the several
States, subject to the disposal of the respective legislatures there-
of, but under the express condition, that the proceeds of the
sales of such lands should be appropriated exclusively, so far as
was necessary, to the reclamation of such lands, by the means of
levees and drains.

The State of [ilinois accepted the gratuity upon the condition
subsequent imposed, and we find that our Legislature, upon whom
the duty of di%pct'ﬂ devolved, by act ol June 22d, 1822, Sess.
Laws 1852, p. 178, (Sec. L. Scates Statute, p. 1148,) ia conformity
with the act ol “onwuvss, granted such lands to the counties re-
spectively ‘‘én which the same muy lic or be situated, for the pur-
pose o/ constructing the necessary levees and drains to reclaim the
same,” and the balance of said lands, if any there be, after the
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same are reclavmed as aforesaid, shall be distributed in each
county equally amoeng the townships thereof, for the purposes of
educatio:, or the same may be applied to the construction of
roads and bridges, or to such other purposes as may be deemed
expedient by the Courts or County Judge hereinafter men-
tioned, desiring so to apply it.”

The 12th section of the same act (Scates Statute, p. 1151)
provides “that the said County Courts shall cause the said lands
to be drained, by the constructiou of proper levees and drains
necessary to reclatm the same.”

The 17th section of the same act (Scates Statute, p. 1102)
provides, ‘“that the said County Courts shall not dispose of or
sell more of said lands thar shall be absolutely necessary to com-
pleie the reclaiiring and draining the same.”

i .

The 5th vmm&tﬂ;ﬂamh Ath, 1854, Sess. Laws
1854, p. 19, (Scates Statute, p. 1158,) provides that “the County
Courts or the Board of Supervisors, as the case may be, may, in
their discretion, after the tncidental expenses of selecting, survey-
ing, draining, reclaiming, platting, selling, &e., are fully paid,
apply the excess, if any there be, arising from the sales of the
swamp and overflowed lands sttuate <n their counties respectively,
to such purposes as they may deem expedient.’

So far forth the the acts of the Legislature of June 22, 1852,
and March 4, 1854, referred to, are in strict conformity with the
object and spirit of the grant of Congress, and tend to carry oat
the intention of the gratuity made by Congress, according to
the letter of the law. Had this Legislation beeu adhered to,
the condition subsequent would have been performed stricte
Juris. But here we arc compelled to say that the Legislature of
our state ceased to stand by the grant, and inaugurated a new pol-
icy in reference to the sabject matter, which we claim has for-
feited all the rights of the statcan the grant, alfecting equally
fatally the title of the county of Bureau. On February 18, 1857,
(Sec Sess. faws 1857, p. 1206,) our Legisiature passed an act
eniitled ** An Act concerning the Swamp Lands ol Bureau coun-
ty.” The 2d section of this act provides, ‘*‘that the funds
arising from the sale of swa~1p and overtlowed lands, sold or to
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be sold in said county, be paid to such persons and for such use
and purposes as the Board of Supervisors of said county may
direct; and that so much of the 'provisions of any acts as pro-
vides for the drainage of said lands in said county, or requires
sald county to drain said land, be, and the same are hereby re-
repealed.”

This is declared.to be a public act.

This legislation was in direct violation and repudiation of the

.condition subsequent annexed to the grant to the state by the
.act of Congress, and operated #psn facto as a forfeiture of the

interest of the state; and the Board of Supervisors of Bureau
county, on the 9th December, 1857, (their bond with the appel-
lee being dated September 23, 1856,) ordered that the money
.arising from_the sale of ‘sywamp lands should be djstributed rata-
bly among ¢ ' gl said- eounty-for purposes of
education, and this order-had been carried into effect before the
commencement of this suit,.and the moneys from time to time
.banded over to the school authorities therein. See record page
15.

The lands purchased by the appellee were swamp lands, part
.and parcel of those granted to-this state by said aet of Con-
gress, and the amount of money arising from said sale was neces-

.sary to reclatm said lands. See Record, p. 15.

Thus uot only has the state, but the county, by their own

-acts, forfeited said lands to the;United States, and put it out of

their power to make the appellee a good title, and so the appel-
lee should recover back the purchase money he has paid, with
interest, and the judgment below should be affirmed.

GRAY, AVERY & BUSHNELL, axp
GEO. W. STIPP,
Att'ys for Appellee.
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THE STATE OF ILLIN OIS,}SS:

OTTA W A,

APRIL TERM, A. D., 1864.

oy e
THE BOARD OF SUPERVISORS OF THI)
GO O I;UIEEAU’ Aprehants; }l\l‘l'li.\l. rroM TiE Bureav Circvrr Counr.
JACOB T. THOMSON, Appellee. J
ABSTRACT OF THE RECORD.

Praccipe and summons in assumpsit ; Jacob T. Thomson vs. the Board of Supervisors of said
County ; Damages laid at $2000,00 ; process returnable at the March Term of said Cireuit Court,
A. D., 1862.

Service of summons; and filing of narration ; which latter contains only the usnal common
count, for money had and received by Appellants to use of Appeilee. At December Term, A. D.
1868, defendaunts pid the general Issne. Similiter.

Trial by the Court.

Finding for plaintiff below ; motion for mnew trial ; overruled ; judgment for plaintiff below
for $538 ; to all which defendants below then and there excepted.  Appeal allowed.

Bill of Exceptions signed and filed.

The Bill of Exceptions shows the evidence to have been substantially as follows : On the first

day of May, 1856, the said Board of Supervisors passed certain resolutions concerning the so-called

swamp and overflowed Jands of said county ; a copy of which is preserved in the record. By these
resolutions it was made the duty of the Drainage Commissioner of that county to sell arr the said
swamp lands at public auction, at the door ot the Court Iouse, on the third Mondzy of September,
of that year. It was provided that such sale was to be published for G0 days in the papers of the
county ; and that the terms should be one-cighth cash in hand, with a crelit of five years on the
balance ; such balance to bear six per cent per annum interest ; payable half yearly, in advance.
The resolutions further provided, that for such unpaid seven-eighths the purchaser should give his

note, with interest asabove, and shonld receive from the Drainage Commissioner a certificate
of purchase; filing which with the County Clerk, such purchaser was to receive n bond, under the

County seal, for a conveyance from the County by warranty deed of all the right, title and
interest of the County of Burean in and to th; land, so purchased, upon condition that the pur-
chaser should promptly pay his said note and interest, and all taxes which might be assessed and
levied on the land ; such time of payment to be material and the essence of the contract ; and
that in no cvent should any suit or claim be brought against the county for or on account of the
drainage of any part of the said premises ; which last condition was, by said resolution, required
to be inserted in the bonds and deeds to be given to the purchaser.

[NOTE: For greater convenience and certainty these Resolutions of Sale are given at Livge, in Appendix A to this Alstraet.]

The plaintift' below had notice of these resolutions, before the day of sale. On the sixteenth of

September, 1856, in compliance with such resolutions the Drainage Commissioner of said County
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held a sale, and sold nearly all said Swamp Lands of said County ; at which sale the plaintift
ragetl.  helow became the pllrchnsor of the tracts mentioned in the Bill of Exceptions amounting, in totn],
Pagelz  to the sum of fourteen hundred and twenty-two and forty-six hundredths dollars (51422.46).
Ou the 23d September, 1856, plaintiff below paid to the said Drainage Commissioner one-eighth
of that sum, and gave his note for the remaining scven-cighths, payable in five years, with interest
at six per cent per annum, semi annually in advance: as mentioned in such resolutions of sale.
Hageriliand The plaintiff below thereupon took out one of said bonds for conveyance to cover his said
purchases, which is substantially of the tenor following ; viz:
Page 13, “Know all men by these presents, that the Board of Supervisors of Burean County, are held and firmly bound unto Jacob T, Thomson
“and his legal representatives in the penal sum of Twenty-cfght Tnnmdred dolirs, for the payment of which we bind the said County. Sealed
*with the Seal of said County this 23rd day of September, A, D., 1856, The condition of this obligation is such that, whereas the Drainage
* Commissioner of said County the16th day of September, A. D., 1826, at the door of the Conrt House, in the Town of Princeton, in suid

** County, at public auction did sell to the =aid Jacob T. Thomson, as the highest and hest bidder, the following tracts of Swamp and overfloweg
* Lands, belonging to the said County, to-wit :

“The south half lot 1, N. W. SLLT.ISN.R.GE. 4 P M. The sonth west 20, T 175, N. R. G E. 4 P, M.
‘% porth west south west S0, T.1T N.R. 6 do “ south west south west 12, T.18, N. R. ¢ do

“ south east north west 35 N.R.T o L4 ast south cast 26, T.17, N. R. 6 do
s % south west south west YGAVITNCRGG do

*for the sum of $1422.46, onc-cighth of which the said Jucob T. Thomson has paid eash in hand, the receipt of which is her knowledged,
*“and he has exceuted his note to the said Drainage Commissioner for the remaining seven-cighthis of suid sum payable to him five ) from date
*with six per cent. interest from date payable semi-annually in advance: Now if the County of Burcau shall well and truly convey to the
*said Jacob T. Thomson the above premises by warranty deed of all the right, title and interest of said County in and to the said premiscs,
“upon the said Jacob T. Thomson punctunlly paying said note ut muturity, and all taxes which may be assessed and levied upon said premises
*“and all interest on said note, it being the express condition of this bond that the time of puyment is material and the essence of the contract
‘“ then this obligation to be void, otherwise to be and remain in full forc
*suit or claim be brought against this County for or on account of the drs wge of any part of said premises ; and that thesaid Jacob T. Thomson
“shall defend said premises so purchased by him against iy contestant s and that if the title thereto shall fuil, snitable efforts to sustain
** the same having been made to the satisfiction of the Drainage Commissioner at the time of such contest, the County, shall repay to the
*said Jncol T. Thomson the money so paid by him, and cancel or release the note aforesaid; but in case the said Jacob T. Thomson shall
“not muke suitable effort to the satisfaction of such Drainage Commissioner to oppose any such contestant then all payments by him mads
*on gaid purchase shall be promptly forfeited to said County.

and effect ; but it is expressly provided that in no event shall any

“In testimony whereof I have hereunto set my hand and aflixed the seal of said County, at Princeton this 23d day of September, A, D. 1856,

“  [L.8.0)

J. V. THOMPSON,
County Clerk of said County-

HEREY The title of said County to said Jands was derived under and by virtue of the act of Congress of

Seprtcmber 28th 1850, granting the Swamp and overflowed Lands within_the state of Tllinois upon !

the terms in said act mentioned ;: and under and by virtue of the scveral acts of {he Ldgislature of I

Illinois, relating to the Swamp Lands of said State and County.

“[NOTE: The act of Congress above referred to is entitled An et to enable the State of Arkansas and other States o reclaim the Swamn
Lands within their limits ;" (approved Sept. 28, 1850) it may be found in the Appendix to 204 Purple’s Statut 52, As to the State Iu\\".q
mentioned above see “_An et to dispose of the Sicamp and Overflowed Lands, and to pay the crpenses of selecting and surveying the same;”
Session Laws, 1852, p. 178, which, with varions nmendutory Acts may be found in 1st Purple’s Statutes, PP- 692 et seq. Seeulso  An Act concerning
the Swamp Lands of Bureaw County ;" Session Laws, 1857, - 12)6—a public Act but printed with the private Acts of that session.]

LEERE The lands so purchased by plaintiff below were Swamp Lands ; part and parcel of those granted
by said act of Congress to said State ; and the amount of' money arising from said sale was necessary
to reclaim said lands—as well those sold to the plaintiff below as those sold to others ; and plaintiff
below paid to said Drainage Commissioner upon said lands so sold to him according to the terms of

Pasels gaid bond thesum of $439.44 on the 9th day of December, A. D. 1857, the said Board of

O y. 1 1 1 (> H oY o - Q| 1 sl
Supervisors, being then in session at the Court House in said County, ordered that the mone

Yy
arising from the sale of said Swamp Lands should be distributed ratably among the several towns in

said County for purposes of cducation.
[NOTE: A copy of such order of said Board is added by way of Appendix to this Ahsteact, and marked n.)
T'his order had been carried into effect before the Commencement of this suit, and the moneys

from time to time paid over to the School ofticers named therein.

GEO. L PADDOCK,
Tt P00k Atty. for Appellants,
of Counsel.
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APPENDIX A. (SALE RESOLUTIONS.)

‘18t Resolved,That the Drainage Commissioner bo authorized, ufter giving Sixty days Notice in the Keveral newspapers of the County, to
sell at the door of the Court Houso to the highest bidder, beginning at ten o'clock, A, M., on the third Monday of September next, all the

“ Swamp and Overflowed Lands belonging to the County of Bureau, in forty acre lots, with the privilege of the tract at the digcretion of the
“Drainnge Commissioner on the following terms, viz: one cighth in hand, and the bulance in five years, with interest at six per cent. per

““annum, payable semi-annually in advance.

“2nd. Resolved, That the Drainnge Commissioner ghall for cach day’s purchase require the puyment to him of one-cighth the purchase
“ moncy, and take a note from the purchaser for the remaining seven-cighths of the purchase money, with interest at six per cent. per
““annum, payable semi-annually in advance, and thereupon give the purchaser a certificate of such purchase, for which certificate he shall be
*“entitled to receive from the purchaser a fee of one dollar, provided each purchaser muy, if he dircet, have included in such certificate for

‘“one fee all lots s0 purchased by him on any one day, not exceeding ten in number.

“3rd.  Resolved, That the County Clerk, (such certificate having been filed with him) shall excente under the County Scal, a bond to
* the purchaser,-or his legat Tepresentative, for a conveyance by wﬁrrKnty deed, of all the right, title and interest of the County in and to
“the premises described in such certificate, upon condition that the purchaser shall promptly pay his said note and all taxes which may
*be nssessed and levied thercon, and interest, with condition that the time of payment is material and the essence of the contract; and that
*“in no event shall any suit or claim be brought against the County for or on account of the drainage of any part of said premises; which
“Inst condition shall also Le inserted as a condition in any deed to be given for the premises ; and for any such bond the clerk shall he entitled
‘“toa fee of one dollar to be paid in all cases by the purchaser on same terms ns for certificate of purchase,

APPENDIX B. (DISTRIBUTION FOR SCHOOL PURPOSES.)

‘It is hereby ordered that the money arising from the sale of the Swamp Lands in Bureau County, constituting the Swamp Land Fund of
““said County shall be distributed among the several towns in said County; the amount apportioned to each town, to be paid to the Trustees
*of Schools of said town, and be added to the School Fund of said town, and to constitute a permanent fund for the purpose of cducation in
“gaid town; the principal of which shall Dbe loaned as other Portions of the School Fund nre required by law to be loaned ; and the interest
‘“of which Fund shall be used in such town for school purposes in the same manner ns the interest of the portions of the School Fund in said
‘“town are, or may be by law required to be used.”
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