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BRIEEFF.

Where the borrower seeks relief in a court of equity against an usurious contract,
rolief will only be granted upon payment of the debt and lawful interest, but whero
the lender secks to enforce an usurious contract in equity, the court will administer
the law.

Story’s Equity Jurisprudence, § 301.
Fanning vs. Dunham, 5 Johns Ch. R. 138.

LATHROP & BROWN, for Appellees.

ARGUMENT.

The record shows that Richard Montague on or about the 28th of October, 1857,
loaned of Defendant, Brainard, $3,500, for one ycar, and was to pay $1,000 for the
use thercof for that time; and that for such Joan and interest the note of Montague,
Savidge & Co. to said Brainard for $4,500 was made, at one year, and also signed by
said Richard Montague and James Frazer; that to sccure this note for $4,500, said
Richard Montague and wife exccuted their Trust Deed to Def’t, Ira Benjamin, as
Trustee, with powor to sell in case of defaultin payment; that said Ira Benjamin acted
as the agent of said Brainard in {he negotiation of said loan; and that Brainard as-
sigred the note and Trust Deed to Def’t. Jones; that default was made in the pay-
ment of said moneys, and that said Tra Benjamin, as such Trustee, advertised said prem-
ises to be sold for the psyment of said note, in pursuance of the power in said Trust

Deed contained.
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After the exeeution of said Trust Deed, said Richard Montague made a general
assignment to Amory T. Skerry for the benefit of his creditors:

And the Lill in this case was filed Ly the assignce and certain ereditors of said
Richard Montague, to restrain the sale of the lands deseribed in such Trust Deed, on
the ground of usury in said note. An injunction was granted, and upon the coming in
of the answers of the Defendants, Jones, Benjamin, and Brainard, the cause was set for
hearing upon bill and answer at the February Term, 1859, of the Winnebazo Cireuit
Court.

The answers of Benjamin and Brainard admit that the original loan was but 53,500,
and that $1,000 was included in the note as interest thereon for the one year. Brain-
ard’s answer also shows that he sold to Def’t. Jones the note and security in question
before the same became due, for $4,300, in good faith, and took his notes therefor.

The answer of Jones shows that lie so bought said note and securities, and at the
price of $4,300; that his purchase was in good faith and without knowledge of the
usury in the note, or any defence thereto. Def’t. Jones also, in his answer (to relieve
himself of litigation) offered to submit to the deeree of the court, making the injune-
tion perpetual, as to all the note above the original loan of %3,500, and six or ten per
cent interest thereon, as to the court would scem equitable, in ease he had had notice
of the consideration of the note.

Upon the hearing. the court dissolved the iujunction as to the said $3,500, the orig-
inal loan, and six per cent interest thereon, and made the injunction perpetual as to the
collection of the vemainder of the note.

The Appellant complains that the court allowed any interest on said Joan of $3,500;
and that the court did not enjoin the collection of all interest.

The Appellant comes into a court of equity in this case, and asks relief agaiust the
contract, on the ground of usury; and this he was only entitled to upon payment, or
offering to pay, the money actually loaned and lawful interest thercon.

Story’s Equity Jurisprudence, § 301.

Fanning »s. Dunham, 5 Johns Ch. Rep. 135,

The Appellant in this case has notbing to complain of.  He and his co complain-
ants in the court below, had no right to equitable relief except from the voluntary of-
fer of Def’t. Jones (to avoid litigation) to be treated as a purchase with notico; and
the court below certainly showed him no favor, but imposed upon him as rigorous terms
as if he had been payce in the note.

As to the several parts of the secound error assigned, (if error it is,)
1st, We say that it could be no abuse of a trust on the part of a Trustee to attempt to
carry out the powers conferred upon him. It was Mr. Montague that conditioned his

r

Deed for the payment of the note (loan and usury) and not the Trustee; and it was not
the Trustee's business of his own motion to reform the contract.

The second clause of the error, wherein it is supposed that the Trustee’s “ answer
substantially acknowledges that it was his objeet to acquire title to the trust property
{o himsolf,” is simply founded upon a mistake of the contents of, or is a mistaken de-

duction from, the Trustee’s answer; as an inspection of the record will show.,
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The facts failing, we apprehend that the conclusion drawn therefrom as the remain-
der of said 2nd assignment of error would fail also, That ¢ the Circuit Court should
therefore have perpetually enjoined his (said Trustee's) sclling, and have left the mort
gage to be foreclosed in the usual way, or have liad the land sold in lots, by its oflicers,
under its own direction.”

The answers are to be taken as true, and are the only evidence in the case, and cer-
tainly there is nothing in either of the answors tending to cstablish the conclusion sought
to Le assigned as the second error. They show the default in payment and that the
Trustee had advertised the premises for sale, strictly in pursuance of the power, for the
payment of the debt, and nothing more; and it is a strange conclusion that tairly pur-
suing a power is an abuse of it on the part of the Trustee, The Trustce has done
nothing, under the power, more than Mr. Montague fairly provided for having done
by his Deed, in case of default; and if the Deed was executed without fraud, then
neither Mr. Montague nor the Appellant in this case have any cause of complaint
against the Trustee.

We think the Complainants were not entitled to any relief in this cause under their
bill. There is no pretence in the bill that Complainants, or any of them, have tendered
the money loaned and lawful interest,nor in their bill do they offer to pay the same, or
any part thereof, although the bill set up the loan and admits the default. It is true,
the Defendants below did not object on that account preferring to interpose no delays,
yet wo think the objection should not be entirely overlooked in a case where the Ap-
pellant is secking to avoid the simplest equity to the Appellees.

LATHROP & BROWN,
“dltorneys for Appellces.
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BRIEER.

Where the borrower seeks relief in a court of equity against an usurious contract,
relief will only be granted upon payment of the debt and lawful interest, but where
the lender sceks to enforee an usurious contract in equity, the court will administer
the law.

Story’s Equity Jurisprudence, § 301.
Fanning #s. Dunham, 5 Johns Ch. R. 138.
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ARGUMENT.

The record shows that Richard Montague on or about the 28th of October, 1857,
loaned of Dofendant, Brainard, $8,500, for one year, and was to pay $1,000 for the
use thereof for that time; and that for such loan and interest the note of Montague,
Savidge & Co. to said Brainard for $4,500 was made, at one year, and also signed by
said Richard Montague and James Frazer; that to sccure this note for $4,500, said
Richard Montaguo and wife exccuted their Trust Deed to Def’t, Ira Benjamin, as
Trustee, with powor to sell in case of defaultin payment; that said Ira Benjamin acted
as the agent of said Brainard in the negotiation of said loan; and that Brainard as-
sigred the note and Trust Deed to Def’t. Jones; that default was made in the pay-
ment of said moneys, and that said Ira Benjamin, as such Trustee, advertised said prem-
ises to be sold for the payment of said note, in pursuance of the power in said Trust
Deed contained.
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Aftor the oxceution of said Trust Deed, said Richard Montague made a general
assignment to Amory T\ Skerry for the benefit of his creditors:

And the Dill in this ease was filed by the assignee and certain ereditors of said
Richard Montague, to restrain the sale of the lands deseribed in such Trust Deed, on
the ground of usury in said note. An injunction was granted, and upon the coming in
of tho answers of the Defendants, Jones, Benjamin, and Brainard, the cause was set for
hearving upon bill and answer at the February Term, 1859, of the Winnebago Cireuit
Court.

The answers of Benjamin and Brainard admit that the original loan was but 53,500,
and that $1,000 was included in the note as interest thercon for the one year. Brain-
ard’s answer also shows that he sold to Def’t. Jones the note and sécurity in question
before the same became due, for $4,300, in good faith, and took his notes therefor.

The answer of Jones shows that he so bought said noto and securities, and at the
price of &4,300; that his purchase was in good faitl and without knowledge of the
usury in the note, or any defence thereto. Def’t. Jones also, in his answer (to relieve
himself of litigation) oftered o submit to the decree of the court, making the injune-
tion perpetual, as to all the note above the original loan of %3,500, and six or ten per
cent interest thercon, as to the court would seem equitable, in case he had had notice
of the consideration of the note.

Upon the hearing. the court dissolved the injunction as to the said %3,500, the orig-
inal loan, and six per cent interest thereon, and made the injunction perpetual as to the
collection of the remainder of the note.

The Appellant complains that the court allowed any interest on said loan of $3,500;
and that the court did not enjoin the collection of all interest.

The Appellant comes into a court of equity in this case, and asks relief against the
contract, on the ground of usury; and this he was ouly entitled to upon payment, or
offering to pay, the moncy actually loaned and lawful interest thercon.

Story’s Equity Jurisprudence, § 301.

Fanning »s. Dunham, 5 Johns Ch. Rep. 138.

The Appellant in this case has notbing to complain of. He and his co complain-
ants in the court below, had no right to equitable relief’ except from the voluntary of-
fer of Def’t. Jones (to avoid litizgation) to be treated as a purchase with notico; and
tho court below certainly showed him no favor, but imposed upon him as rigorous terms
as if he had been payee in the note.

As to the several parts of the second error assigned, (if error it is,)
1st, We say that it could be no abuse of a trust on the part of a Trustee to attempt to
carry out the powers conferred upon him. It was Mr. Montague that conditioned his
Deed for the paymont of the noto (loan and usury) and not the Trustee; and it was not
the Trustee’s business of his own motion to reform the contract.

The second clause of the error, wherein it is supposed that the Trustee’s “ answer
substantinlly acknowledges that it was his object to acquire title to the trust property
{0 himsolf,” is simply founded upon a mistake of the contents of, or is a mistaken de-

duction from, the Trustee’s answer; as an inspection of the reeord will show.
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The facts failing, we apprehend that the conelusion drawn therefrom as the remain-
dor of said 2nd assignment of error would fail also. That “the Cireuit Court should
therefore have perpetually enjoined his (said Trustee's) selling, and have left the mort-
gage to be foreclosed in the usual way, or have had the Jand sold in lots, by its officers
under its own direction.”

The answers are to be taken as true, and are the only evidence in the case, and cer-
tainly there is nothing in either of the answers tending to establish the conclusion sought
to be assigned as the second error. They show the default in payment and that the
Trustee had advertised the premises for sale, strictly in pursuance of the power, for the
payment of the debt, and nothing more; and it is a strange conelusion that tairly pur-
suing a power is an abuse of it on the part of the Trustee, The Trusiee has done
nothing, under the power, more than Mr. Montague fairly provided for having done
by bhis Deed, in case of default; and if the Deed was exccuted without fraud, then
neither Mr. Mon{ague nor the Appellant in {his case have any cause of complaint
against the Trustee.

We think the Complainants were not entitled to any relief in this cause under their
bill. There is no pretence in the bill that Complainants, or any of them, have tendered
the money loaned and lawful interest,nor in their bill do they offer to pay the same, or
any part thereof, although the bill set up the loan and admits the default. It is true,
the Defendants below did not object on that account preferring to interpose no delays,
yet we think the objection should not be entirely overlooked in a case where the Ap-
pellant is seeking to avoid the simplest equity to the Appellees.

LATHROP & BROWN,
Attorneys for Appellees.
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BRIES#®.

Whero the borrower seeks relief in a court of equity against an usurious contract,
relief will only be granted upon payment of the debt and lawful interest, but where
the lender sceks to enforce an usurious contract in equity, the court will administer
the law.

Story’s Equity Jurisprudence, § 301.
Fanning »s. Dunham, 5 Johns Ch. R. 138.

LATHROP & BROWN, for Appellees.

ARGUMENT.

The record shows that Richard Montague on or about the 28th of October, 1857,
loaned of Defendant, Brainard, $8,500, for one year, and was to pay $1,000 for the
use thereof for that time; and that for such Joan and interest the note of Montague,
Savidge & Co. to said Brainard for $4,500 was made, at one year, and also signed by
said Richard Montague and James Frazer; that to secure this note for $4,500, said
Richard Montague and wife exceuted their Trust Deed to Def't, Ira Benjamin, as
Trustee, with power to sell in caso of defaultin payment; that said Ira Benjamin acted
as the agent of said Brainard in the negotiation of said loan; and that Brainard as-
sigred the note and Trust Deed to Def’t. Jones; that default was made in the pay-
ment of said moneys, and that said Ira Benjamin, as such Trustee, advertised said prem-
ises to be sold for the payment of said note, in- pursuance of the power in said Trust
Deed conteined.
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Aftor the exceution of said Trust Deed, said Richard Montague made a general
assignment to Amory T. Skerry for the benefit of his creditors:

And the bill in this ease was filed by the assignce and certain creditors of said
Richard Montague, to restrain the sale of the lands deseribed in such Trust Deced, on
the ground of usury in said note. An injunction was granted, and upon the coming in
of the answers of the Defendants, Jones, Benjamin, and Brainard, the cause was set for
hearing upon bill and answer at the February Term, 1859, of the Winnebago Cirenit
Court.

The answers of Benjamin and Brainard admit that the original loan was but 53,500,
and that $1,000 was included in the note as interest thercon for the one year.  Brain-
ard’s answer also shows that he sold to Def’t. Jones the note and security in question
before the same became due, for $4,300, in good faith, and took his notes therefor.

The answer of Jones shows that he so bought said note and securities, and at the
price of $4,300; that his purchase was in good faitli and without knowledge of the
usury in the note, or any defence thereto. Def’t. Jones also, in his answer (to relieve
himself of litigation) oftered {o submit to the deeree of the court, making the injunc-
tion perpetual, as to all the note above the original loan of %3,500, and six or ten per
cent interest thercon, as to the court would scem cquitable, in ease he had had notice
of the consideration of the note.

Upon the hearing. the court dissolved the injunction as to the said %3,500, the orig-
inal loan, and six per cent interest thereon, and made the injunction perpetual as to the
collection of the remainder of the note.

The Appellant complains that the court allowed any interest on said loan of §$3,500;
and that the court did not enjoin the collection of all interest. ‘

The Appellant comes into a court of equity in this case, and asks relief against the
contract, on the ground of usury; and this he was only entitled to upon payment, or
oflering to pay, the money actually loaned and Iawful interest thercon.

Story's Equity Jurisprudence, § 301.

Fanning vs. Dunham, 5 Johns Ch. Rep. 138.

The Appellaut in this case has notbing to complain of. He and his co complain-
ants in the court below, had no right to cquitable relief except from the voluntary of-
fer of Def’t. Jones (to avoid litigation) to be treated as a purchase with notico; and
the court below certainly showed him no favor, but imposed upon him as rigorous terms
as if he had been payee in the nole.

As to the several parts of the second error assigned, (if error it is,)
1st, We say that it could be no abuse of a trust on the part of a Trustee to attempt to
carry out the powers conferred upon him. It was Mr. Montague that conditioned his
Deed for the payment of the note (loan and usury) and not the Trustee; and it was not
the Trustee’s business of his own motion to reform the contract.

The second clause of the errvor, wherein it is supposed that the Trustec’s “ answer
substantially acknowledges that it was his object to acquire title to the trust property
{o himself,” is simply founded upon a mistake of the contents of, or is a mistaken de-

duction from, the Trustee's answer; as an inspeetion of the record will show.
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The fuacts failing, we apprehend that the conclusion drawn therefrom as the remain-
dor of said 2nd _assignment of error would fail also. That “the Circuit Court should
therefore have perpetually enjoined his (said Trustee’s) selling, and have left the mort-
gage to be foreclosed in the usual way, or have had the Jand sold in lots, by its officers
under its own direction.”

The answors are to be taken as true, and are the only evidence in the case, and cer-
tainly there is nothing in either of the answers tending to establish the conclusion sought
to be assigned as the second error. They show the default in payment and that the
Trustee had advertised the premises for sale, strietly in pursuance of the power, for the
payment of the debt, and nothing more; .and it is a strange conclusion that tairly pur-
suing a power is an abuse of it on the part of the Trustee, The Trustee hLas done
nothing, under the power, more than Mr. Montague fairly provided for having done
by his Deed, in case of default; and if the Deed was exccuted without fraud, then
neither Mr. Montague nor the Appellant in this case have any eause of complaint
against the Trustee.

* Wo think the Complainants were not entitled to any relief in this cause under their
bill. There is no pretence in the bill that Complainants, or any of them, have tendered
the money loaned and lawfulinterest,nor in their bill do they offer to pay the same, or
any part thereof, although the bill set up the loan and admits the default. Tt is true,
the Defendants below did not objecton that account preferring to interpose no delays,
yet we think the objection should not be entirely overlooked in a case where the Ap-
pellant is seeking to avoid the simplest equity to the Appellees.

LATHROP & BROWN,
Attorneys for Appellees.
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the lender seeks to enforce an usurious contract in equity, the court will administer
the law.

Story’s Equity Jurisprudence, § 301.
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LATHROP & BROWN, for Appellecs.

ARGUMENT.

The record shows that Richard Montague on or about the 28th of October, 1857,
loaned of Defendant, Brainard, $3,500, for one year, and was to pay $1,000 for the
use thereof for that time; and that for such loan and interest the note of Montague,
Savidge & Co. to said Brainard for $4,500 was made, at one year, and also signed by
said Richard Montague and James Frazer; that to secure this note for $4,500, said
Richard Montague and wife exceuted their Trust Deed to Def’t, Ira Benjamin, as
Trustee, with power to sell in caso of defaultin payment; that said Ira Benjamin acted
as the agent of said Brainard in the negotiation of said loan; and that Brainard as-
signed the note and Trust Deed to Def’t. Jones; that default was made in tho pay-
ment of said moneys, and that said Ira Benjamin, as such Trustee, advertised said prem-
ises to be sold for the payment of said note, in pursuanco of the power in said Trust
Deed contained.
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After the oxceution of said Trust Deed, said Richard Montague made a general
assignment to Amory T'. Skerry for the benefit of his ereditors:

And the bill in this case was filed by the assignee and certain ereditors of said
Richard Monlague, to restrain the sale of the lands described in such Trust Deed, on
the ground of usury in said note. An injunction was granted, and upon the coming in
of the answers of the Defendants, Jones, Benjamin, and Brainard, the cause was set for
hearing upon bill and answer at the February Term, 1859, of the Winnebago Cireuit
Court.

The answers of Benjamin and Brainard admit that the original loan was but $3,500,
and that $1,000 was included in the note as interest thereon for the one year. Brain-
ard’s answer also shows that he sold to Def't. Jones the note and security in question
before the same became due, for $4,300, in good faith, and took his notes therefor.

The answer of Jones shows that he so bouglit said note and securities, and at the
price of £4,300; that his purchase was in good faith and without knowledge of the
usury in the note, or any defence thereto. Def’t. Jones also, in his answer (to relieve
himsclf of litigation) oftered to submit to the deeree of the court, making the injunc-
tion perpetual, as to all the note above the original loan of $3,500, and six or ten per
cent interest thereon, as to the court would seem equitable, in ease he had had notice
of the consideration of the note.

Upon the hearing. the conrt dissolved the iujunction as to the said $3,500, the orig-
inal loan, and six per cent interest thercon, and made the injunction perpetual as to the
collection of the remainder of the note.

The Appellant complains that the court allowed any interest on said loan of §3,500;
and that the court did not enjoin the collection of all interest.

The Appellant comes into a court of cquity in this case, and asks relief against the
contract, on the ground of usury; and this he was only entitled to upon payment, or
offering to pay, the moncy actually loaned and lawful interest thercon.

Story’s Equity Jurisprudence, § 301.

Fanning vs.- Dunham, 5 Johns Ch. Rep. 138.

The Appellant in this ease has notbing to complain of.  He and Lis co complain-
ants in the court below, had no right to equitable relief except from the voluntary of-
fer of Def’t. Jones (to avoid litigation) to be treated as a purchase with notieo; and
the court below certainly showed him no favor, but imposed upon him as rigorous terms
as if he had been payee in the note.

As to the several parts of the second error assigned, (if error it is,)
1st, We say that it could be no abuse of a trust on the part of a Trustee to attempt to
carry out the powers conferred upon him. It was Mr. Montague that conditioned his
Deed for the payment of the note (loan and usury) and not the Trustee; and it was not
the Trustee’s business of his own motion to reform the contract.

Tho sceond clause of the ervor, wherein it is supposed that the Trustec’s “ answer
substantially acknowledges that it was his object to acquire title to the trust property
{o himsolf," is simply founded upon a mistake of the contents of, or is a mistaken de-

duction from, the Trustee’s answer; as an inspection of the record will show.
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The facts failing, we apprehend that the conclusion drawn therefrom as the remain-
der of said 2nd assignment of error would fail also. That “the Circuit Court should
therefore have perpetually enjoined his (said Trustee’s) selling, and have left the mort-
gage to be foreclosed in the usual way, or have had the Jand sold in lots, by its officers
under its own direetion.”

The answers are to be taken as true, and are the only evidence in the ease, and cer-
tainly there is nothing in either of the answers tending to establish the conclusion sought
to be assigned as the second error.  They show the default in payment and that the
Trustee had advertised the premises for sale, strictly in pursuance of the power, for the
payment of the debt, and nothing more; and it is a strange conclusion that tairly pur-
suing a power is an abuse of it on the part of the Trustee, The Trustee has done
nothing, under the power, more than Mr. Montague fairly provided for having done
by his Deed, in case of default; and if the Deed was exccuted without fraud, then
neither Mr, Montague nor the Appellant in this case have any cause of complaint
against the Trustee.

We think the Complainants were not entitled to any relief in this cause under their
bill. There is no pretence in the bill that Complainants, or any of them, have tendered
the money loaned and Jawful interest,norin their bill do they offer to pay the same, or
any part thereof, although the bill set up the loan and admits the default. Tt is true,
tho Defendants below did not object on that account preferring to interpose no delays,
yet we think the objection should not be entirely overlooked in a case where the Ap-
pellant is secking to avoid the simplest equity to the Appellees.

LATHROP & BROWN,
Attorneys for Appellees.




FORSS

4 /2y
ol D(/M%g/)m Cfﬂ z/l/—

N




