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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, a. o. 1859.

Anna B. Foorg, Appellant, vs. WiLLiam E. Foorg, Ap-
pellec.

Appeal from MeLean County Circuit Court—In Chancery.

ABSTRACT OF THE RECORD.

Brrr in Chancery, filed by appellant against appellee, for divorce.
The bill was taken as confesssed by defendant.
Cause was tried at the April Term of said Court, A. p. 1858.

Decree entered dissolving the bonds of matrimony theretofore subsist-
ing between the complainant, Anna B. Foote, and the defendant, Wil-
liam E. Toote ; and that the custody of the infant children of said parties
be given to the appellant, Anna B. Foote. It was further deerced, that
said William E. Foote pay as alimony to the said Anna B. Foote, for the
support of herself and her two children, the sum of $500 per annum, in
equal quarterly instalments.

The complainant excepted to the allowance for alimony, as being in-
adequate, and not as much as should have been allowed by the evidence.

It appeared by the evidence of Thomas Lonergan that when com-
plainant married defendant, she had a piano worth from §200 to $300 ; that
on the day of her marriage, witness gave her §100; that since their mar-
riage witness had let her have money and furnished her house, amount-
ing, in the aggregate, to between $700 and $800.

That the two children are both boys. That in his opinion $1,200 per
year would be the ordinary and necessary expenses for the support of
complainant and her two children.

It appeared in evidence, by the testimony of John S. Auby, that $1,-
200 would be a fair estimate for the support of complainant and children
per year.

It was also proved, by the testimony of Robert Hill, that $1,400 would
be the annual necessary expenses for their support.

It was further proved that the defendant, about eighteen months be-
fore the decree was made, told Thomas F. Warrell that he was worth
$10,000, and was clear of debt.

That the proceeds of the job part of his office (he was a printer) was
worth §1,500--or $2,500 per month. That the children are aged, one
seven years, the other two years.

It also appeared, from the testimony of William Thomas, that witness
was an insurance agent; that on the 15th of January, 1858, defendant
applied to him to insure his printing establishment, and defendant then
stated that the value of the property to be insured, at last invoice, was
$12,000. That a short time afterwards the witness remarked to defend-
ant, that he thought the appraisement was too high, when defendant re-

By

T T
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Reeord, plied that he had, since such appraisement, purchased upwards of three

thousand dollars worth of property and put it in the office, making be-
tween $15,000 and $16,000 worth of materials and apparatus connected

16, 17 with the office.

It was also proved, by the testimony of George W. Sheppard—see ab-
stract, page 17 and 18—that he was book-keeper for defendant, and that
in his opinion the annual nett proceeds of the whole Pantagraph office is
about $2,500 per annum. It also appeared, by the testimony of this wit-
ness, that defendant had about $12,000 of unpaid bills standing out; that
his Dbills payable amounted to the sum of $4,790.96; That defendant
owed on two school notes $860—on debts about town $600; that $25,000
annually was necessary to carry on the office; there was then §1,500 of
debts the office which was available, and $800 more of subscription debts.

It was also proved, by E. . Rood, that the witness was (in connection
with William Thomas) agent for four insurance companies ; that defend-
ant called upon them to insure his entire stock in Schemerhorn’s building ;
that defendant said to him that there was 513,000 worth of property in
the Schemerhorn building ; that his property in the other building
amounted to 51,000 or $1,500 ; that they gave him a policy for $9,000 on the
property in the Schemerhorn building ; that when he applied for the insu-
rance, he stated the property was worth $2,400; and that he had made

18, lgsubsequent purchases to $1,500 or $2,500.

19

20

21

ST S e o T Samgg o e o T S o v — A asmmmnT 3=

It was further proved, by the testimony of Edward J. Lewis, that the
Pantagraph office, with good will, &e., free from debt-was about $15,000.
This witness stated that he was not a practical printer, but was the gene-
ral editor of the weekly and daily Pantagraph, published by defendant.
Wm. McCracken estimated the value of the Pantagraph office at $8,000,
and stated that he might be mistaken to the amount of $2,000 to $3,000.

' It also appeuared in evidence that he owed $800 on note to Merriman,
and $500 to Wm. II. Tlolmes for land, and $1,500 to A. Gridley, upon his
residence.

That defendant had paid complainant, since the commencement of this
suit, $200; that he had sent her piano and household goods, which
amounted in the aggregate to $500.

BRIER & BIRCH, Compl’ts Solicitor.
E. VAN BUREN, of Counsel.
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ANNA B. FOOTE, ; o
Appellant,

- S AN

vs IN CHANCERY. .,
; WILLIAM E. FOOTE, (5'7 B
) Appellee, BRIEFOZ(; T 22 ?

The Bill in this cause was filed by the Appellant to obtain a Divorce.

The Court made a decree dissolving the marriage, gave the appellant
the custody of their two children, and decreed that the defendant should pay
her as alimony $500 per year, to be paid quarterly. To so much of the decree
as relates to the alimony, the complainant excepted, as being inadequate in
amount.

R e e

The only question here is, as to how much was necessary to support her,
and her children, and as to the ability of the husband to pay what shall be
fit and reasonable.

g

1 Scam 242—246.

It is difticult if not impossible to adopt any general rule as to the amount
of alimony to be allowed, but it is submitted that the husband, in a case like
this, should be deereed to pay a suflicient amount to support the complainant
and her children, if he has the ability to do so. It she had remained his wife,
the law would have compelled him to support her, the law also would compel
him to support his children. If he so conducts himself as to compel the wife to
seek for adivorce, and the court grants such an application, ought his miscon-
duct to release him from an obligation that would otherwise exist? Inother
words, is an allowance which is insuflicient to support her and her children,
just, when he has the ability to pay sufficient for a decent support? Such a
decree would permit the offending husband to profit by his own misconduct.

In this case $500 is allowed for the support of the wife and her two chil-
dren, the entire family of the defendant, except himself. All the witnesses
upon the subject testify that $1200 to $1400 per year would be necessary
for their support.

See Testimony of Thos. Lonergan.
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: John S. Auley,
Robert Hill.
k The appellant is a practical printer.

His printing establishment, from his own account, as given to the insu-
rance agent, was worth at least $14,000.

See Testimony of William Thomas.
E. H. Rood.
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Ilis bills receivable due the office were,........ $12,000 00

He owed Bills payable.....ooovuuaeeerennenns $4,790 96 :

Two School NOteS «uvevenueeeenmeaaaecenneces 860 00

Debts about town. coveeeeenane B I A RO 600 00

Notes £0 Merriman. ..o ouvenevreneamcececnene 800 00

Note to FHOINES. o oo vvvvnreneeaneeneeeneneens 500 00 $7,050 96
$4,049 04

He also owed $1500 to Gridley, and $500 to Holmes. Both these debts,

J:owever, were for real estate, and leave a balance in his favor.

The Holmes lot is estimated ate.c..vvrveeerneminereaaeenes $1,000 l
Deduct Holmes? claims, o .o toeeeeeronnnnnneereoeanneens 500 <
Leaves Balance,.....coveveeeeenens $ 500 )
See Testimony of R. O. Warriner, )
W. H. Holmes. i
His Residence Property was estimated at.....ooovneiens $2,000 zl
Incumbrance to Gridley. ... oveevineieenreereneeees 1,500 (i
i
} Baltee, . o veenineen oo § 500 3500 I

Balance due Defendant.......... $1000

See Testimony of D. T. Worrel end Gridley.
RECAPITULATION.

? Printing Establishment, say........cooeve. .. $14,000 00
Pebts due Rima o oveeiiee e ieneiiieaeceeens $12,000 00 4
Debtsowing inallo oo enens 7,050 06 ;
Balance due him.......... $ 4,949 04 4,949 04 4
,‘ Value of Real Estate over and above all incum ¢

) DT C OS50 2o« felo ke S TeToNe sl Talsl o) o s stoiiaio ¥ che s 1,000 00

?_ Amount of Defendant’s Property.............. $19,949 0+

It will be remembered that a large amount of the indebtedness is the
Bills payable, that is, the current expenses of the business, and which have
doubtless been paid.

Again. The faivest test of a man’s ability to pay, is his income. Upon
that subject there is no conflict of evidence. The only evidence is the testi-
) mony of George W. Shepherd, who says the nett proceeds of the office is
about $2,500 per annum, That is the profits of the establishment, after pay-
ing all the expenses, including those bills payable, above spoken of; (tor
» those bills payable are part of the expenses).  Now, then, if the annual nett
income of the defendant is $2,500, he certainly should pay towards the sup-
port of the complainant and their childven move than one-fifth of kis income, k
and especially when that one-fifth is not sufficient by one half to pay for ;
1 their support. B .

Tt is therefore submitted “ that the allowance of alimony is inadequate,

”

e e ey e

Brier & Bircn,
Solicitors for Appellant.
E. Vax Burex,
Of Counsel.

5 and not so much as should be allowed by the evidence.
il
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

!l

BENJAMIN B. REYNOLDS et al.
vs.
CHARLES PAVER. }

The judgment in this case was authorized by the power of Attorney.

It is said that although the power of attorney would authorize a confession
for B. B. Reynolds, David Reynolds and W. C. Richardson, or for any one of
them singly, but not for two of them jointly. ‘

Mo this there are two answers. The power of attorney was executed by B.

B. Reynolds and D, Reynolds, and authorizes an attorney to appear for them
and William C. Richardson, jointly and severally. If the attorney might

appear for them severally, he might appear for as many of them or as few of
them as he chose; and so is the very language of the power of attorney, for
it suys *That upon the appearance of the attorney, judgment may be forth-
with entered of record against us, or any or;either of us. In this phrase there
are three terms, “us,” “‘any of us,” or “either of us,” evidently meaning by
¢us” all three of them, by “any of us’ any two of them, and by “either of

us’’ either one of them.

24. The other ground on which it is sought to set aside this judgment, is
alleged usury.

The manner in which courts have exercised their equitable jurisdiction over

~‘judgments entered by confession, has been either, 1st, by setting aside the

judgment, or, 2d, by allowing the judgment to stand as security, and admit-
ting the party to plead and to try the merits of his defence. The application

" in this cuse was to set aside the judgment entirely; it was not merely to be

allowed to plead, letting the judgment stand as security.
6 Johns., 296. 8 Barn., 501. 2 Gilm., 629.
15111, 353. 9 Wend., 437.

In cvery case where courts have exercised their equitable jurisdiction to
allow a party to come in and litigate a question of usury, they have retained

"the judgment and not set it aside, but have mevely granted the party leave to
“plead.  The application in this case to set aside the judgment entirely, we

think was properly overruled.

9 Johus., 80. 8 Barn. & Cress, 21.
20 Ib., 296. 2 Cowen, 465.

6 Halstead, 110. 12 Wend., 222.

5 Johns. C. R., 320. 2 Halstead, 199, note.

2 John, Ca., 258.

Barnes, 277, note.

Nor shotuld the court have entertained the application at all, unless Reynolds

"had come into court and tendered the amount of money which he acknowledges

was justly duo to Paver. The application is to the equitable jurisdiction of
the court, and he who seeks the aid of equity must do equity. It would be
grossly inequitable to allow the defendants to refuso to pay the principal of the
note under the pretence that they ought to be allowed to litigate the question
of interest.
Barnes. 243. 2 Avch. Prac., 11.  Tidd’s Prac., 512.
B. C. COOK,
For Def't in Error.
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STATE OF ILLINOIS, §8. . . . IN THE SUPREME COURT AT OTTAWA.

OF TEFE APRIL TERM, A.D. 1859.

MERRITT D. WOOD & PATRICK W.DUNNE, |
Sy, At L ‘ERROR TO - ..
GEORGE GOSS, MOSES M. JACIxMA\T - [+ PEORIA CIRCUIT COURT.
AND RANSOM GARDNER. J

TR Buu-.v or -PLAI\'uu:, oN DeMrrrer 1o Prea oF RerLzase or Errors.
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1. The felease pleaded, even it be otherwise sufficient, extends only to work, &e., on the Peoria
& Bureau Valley Railroad and actions therefor, yet no such work is specitied in the declaration or
other pleading’of the plaintiffs. " And if the words of release were not expressly confined to the
work ‘aforesaid, the law would so'réstrict them:

g 0 f SR APREIPREE & 8 } i :
Bac. Abdg Release A, p. 247. 1. p.233 K, pp. 289, 29), 201, and cases cited.
Saunders Plead. and Lv. Vol, 2 Pt. 2, pp, 759, 761.

2."But a rélease of all actions does not bar a writ of error.

Bac. Abdg. Release I, 2 P. 287, citing.
2 Inst. 49, Yely 209, Co. Lit. 288

3. But this 1vlel~c is not made as the deed of the firm of Wood & Dunne, but ot said Wood
only, and .being’ Dot a egotiable instrument, but a writing under seal, it .lppll(,a to Wood only,
and does not bind the firm.

Story on Partnership. Sec. 142, 1020 und suthorities cited.
James v. BuT\ruk Wright's Ohio R. 142.
Button und ul. v Hmupson Ibld ‘.H ¥ ! s it Rt

Brier or PLaiNtirrs oN Errors Assieyeb.,

1. The non-residence of * the plaintiff or person for whose use the action was commenced,™ is
not sufficiently shown by the affidavit of Chester Warner, nor otherwise.

Statute of Costs, Sec. 1, 2.
™! ‘ S '8 of
. The court below erred in dismissing the action. The whole object of' the stutute was satistied
b.\' thc residence of thé plaintift Dunne wntlnn the jurisdiction of the com' | and subject to its pro-
cess. It is not e ended ﬂmt Lie"avas not * able to pay the costs of suit.’

/ PCIERS TOLTONE PHELGLOL &6 Lip Al paskdy 1+ 2D LG I P (NG
x . ] iy L et W g ] .
.v..btntuto quosts. R, RLGL (I P& Oppanadas 2RpiGinup Grienee nirL o o SR VT T ?
Thulman and ul v. Bnrbnur and als. § Indinna R. (iPth ) 178, : : 4 T

Sedgwick Qtntutnr; and Constitutional Ln\s 229, ;

3. But if suflicient cause for the dismissal of the suit were shown, the judgment upon sucly - dis-

missal should have been against the :lftnl‘no\s commencing the action, and not against the plain-
tifts, o ‘

Statute of Costs, See. 2, 3

CHARLES €. BONNEY,
of Counse for Plaintiff in Error.
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STATE OF ILLINOIS, SS. . .. IN THE SUPREME COURT AT OTTAWA.

OF THE APRIL TERNM, A.D. 1859.

ERROR TO
PEORIA CIRCUIT COURT. «

MERRITT D. WOOD & PATRICK W. DUNNE, ]

VS, !

GEORGE GOSS, MOSES M. JACKMAN, [

y AND RANSOM GARDNER. j

Brier or PramNtirrs ox Desurrenr 1o Priea or RiLiase or Erronrs.

1. Theurelease pleaded, even it be otherwise sutlicient, extends only to work, &ec., on the Peoria

& Bureau Valley Railroad and actions therefor, yet no such work is spezitied in the declaration or

other pleading of the plaintifts. And if the words of release werce not expressly confined to the
work atores.nd thc l.uv W ould 'so resmct them. O,

Bac. Abdg Release A, p. 247. I.'p. 233 K, pp. 2739, 291, 201, and cases cited.
Saunders Plead. and Ev. Vol. 2 Pt. 2, pp, 759, 761.

2. But a release of all actions does not bar a writ of crror.

Bac. Abdg. Release I, 2 p. 237, citing.
2 Inst. 40. Yelv. 209, Co. Lit, 238

’ i

3. But this release is not made as the deed of the firm of Wood & Dunne, but ot said Wood
only, and being not a negotiable instrument, but a writing under seal, it applies to Wood only,
and does not bmd the firm.

Stor\ on P(utnership Sec 102, 102a and huthonhcs cltcd
James v. Bostwick, Wright's Ohm R. 142

Button and al. v. Hampson Ibid. 9{ .o r
i » s TR P

Brier or Praiztirrs o ERrORs ASSIGNED.

1. The non-residence of * the plaintiff or person for whose use the action was commenced,” is
not suﬂ]cxentl_) shown by the aﬂ1d‘1v|t uf (‘]le\f(‘l‘ Warner, nor otherwise.

Statute of Costs, Sec. 1, 2.

]

2. Thecourt below erred in dismissing the action. The whole object of the statute was satistied
by the residence of the plaintift Dunne w1thm the jurisdiction of the court, and subject to its pro-
CCSS. It is not' pretended that he was 1\ot % uble to pay the costs of suit.”

Stntuteof‘Costs. See. 132, Ty s Ao i o i
_Thulman and al. v. Bnrbour and ale. 6 Indiana R. (3 Porter,) 17
Sedgwick Statutory and Constitutional Law, 229.

3. But if sufficient cause for the dismissal of the suit were shown, the judgment upon such dis-

missal should have been against the attorneys commencing the action; and- not a'ram-t the plain-
tifts, ;

Statute of Cousts, Sec. 2

CHARLES C. BONNEY,
of Counxel for 1’/««:41:{)" n Error.
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