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IN THE

Snpreme Court of the State of Hlmois,

THIRD GRAND DIVISION,

APRIL, TERM, A_D. 1863.

MARGARET HEATHERWICK,
Appellant,
versus
JAMES HEATHERWICK,
Appellec.

BRIEF AND POINTS.

This is a suit for divorce, commenced in the Grundy County Court, by
filing bill on the 25th of April, 1861. Summons was issued to the sher-

ift of Grundy county, same day, and returned by him May 24,1861,
“ Not found.”

On April 25, 1861, appellee filed an affidavit, sworn to on April 4, 1861
setting forth, that ¢ he believes appellant does not reside in the State of
Illinois, and that she is not now (then) within said State.”

Notice of publication was made in the Grundy County ¢ Weekly Her-
ald,” commencing on the 8th of May, 1861, and ending May 27,1861,
which was filed September 2, 1861.

At June term 1861, cause was continued.

At September term 1861, and on September 2, 1861, a rule was en-
tered requiring appellant to answer, etc., by September 3, inst.

On September 4, 1861, default of appellant was entered, and bill taken
as contessed, and decree of divorce entered.
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Decree based on desertion for a period of over two years.

At a subsequent period we shall refer more particularly to the allega-
tions of the bill, the evidence and the decree.

The first ground of error assigned, is, that the Grundy County Court
is not by law given jurisdiction in caunses of divoree.

By the New Constitution, in force April 1, 1848, County Courts were
established by Sec. 18 of Art. 5. The Legislature is empowered to con-
fer such jurisdiction in civil cases as it may deem proper.

The Act of 1849, establishing County Courts, did not confer any power
on said courts to grant divorces, or exercise any chancery powers.

By the Act of February 15, 1855, (see Sess. Laws of 1855, p. 160,) it
is enacted that ““ the County Court of Grundy county” ¢ shall have, and
they hereby receive the same powers in jurisdiction in all civil cases,
suits and actions and proceedings, which are conterred upon and are now
in force in the County Courts of La Salle,” etc.

By the Act of February 27,1854, (see Sess. Laws 1854, p. 239,) spe-
cial jurisdiction was conferred on the County Court of La Salle, etc.,
““in all civil cases, suits and actions and proceedings, when the amount
due and claimed, or the value of the property shall not exceed the sum
of $1,000.” This is the act by which it is claimed the Grundy County
Court had power to grant the divorce in this case.

- Does this act confer any such jurisdiction? We say, clearly not. By
the law of March 3, 1845, (see Rev. Stat., p. 197,) jurisdiction in all
cases of divorce and alimony, are specially conterred on the Circuit Courts
setting as courts of chancery. The act enlarging the jurisdiction in all
cases, etc., in the County Courts of La Salle, ete., is applicable only to
that class of cases where the amount due and claimed, or the value of
the property does not exceed $1,000. It does not give jurisdiction co-
extensive with that of the Circuit Courts. No power is given in cases of
_partition, divorce, or to grant writs of ne exeat or injunction.

The Grundy County Court, therefore, is not a court of general but of
limited chancery jurisdiction. It is a creature of the statute, and must
derive all its powers therefrom ; none is given it by any statute in cases

of divorce, nor is there any law, on the statute book, which by implica-
tion confers it.
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 The second ground of error is, that the affidavit of the non-residence
of the appellant, states that the appellee ¢ believes Margaret Heatherwick
does not reside in the State of Illinois, and that she is not now (then)

within said State.”

This was sworn to April 4, 1861. The Dbill was filed April 25, 1861.
That was the commencement of the suit. Torall that appears therefore,
in the record, appellant might have been (in fact was) a resident of Cook
county, Illinois, when the bill was filed.

And the truth is, that during the autaumn preceding the filing of the
bill, appellee commenced a suit for divorce in the Cook C;mnty Circuit
Court, and service was duly had on appellant, and thatshe filed a demur-
rer to said bill, and that appellee dismissed the suit, and that appellant
has resided in Cook county, Illinois, ever since their marriage, and within
three or four miles of their old home.

The Court will notice that the affidavit studiously avoids stating that
appellee made the same on information, or that he made or caused to be
made, any inquiry as to the residence ot appellant.

We contend and maintain that no jurisdiction was conferred on the
Grundy County Court, because the affidavit was made on belief only.
Such affidavits must be positive, and state non-residence unequivocally.

In the case of Dyer v. Flint, reported in 21 Ill. p. 80, this court held
“that an aflidavit for a writ of attachment must allege positively and
unequivocally the requirements of the statute. It is not sufficient for
such allegations to be made on the information and belief of the attach-
ing creditor or his agent.” '

We can see no reason for making any distinction between the allega-
tions of the affidavit of non-residence in attachment suits, and in chancery

cases.
We shall not insist on the 4th, 5th, 6th and 7th assignments of error.

The 8th assignment of error is, that neither the decree nor the bill avers,
nor does the proof show, that appellee resided in Grundy county at the
time of filing the bill, or at any other time.

The 2nd section of the statute on divorces requires that the proceedings
shall be had in the county where the complainant resides.
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The Court will see from what purports to be the evidence taken in the
cause, that both parties resided in Cook county, that nothing appears
. indicating that appellee ever changed his residence; his farm and
property were and arc Zhere; the returns of the sheriff of Cook
county on the sci. fa. in this case show that he residesin Cook county
now. Those claimed to have been witnesses in this cause also resided
and now reside in Cook county. What purports to be the aftidavits filed
in the cause on which the decree is founded, were sworn to hetore W. A.
Gooding, a Notary Public, residing at Lockport, Will county, about five
miles from where hoth parties actually reside.

The whole proceedings manifestly show that the suit was commenced
in Grundy county, clandestinely, with a view to prevent the appellant
from knowing anything about it, and was in fact a stnpendous fraud on
the Court, on justice, and the defendant. He had tried to get a divorce
in Cook county and failed, and then perpetrated this base fraud upon the
Court.

Further comment or argument, it seems to us, is unnecessary.

IRVIN & SNOWHOOXK,
Solicitors for Appellant
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Bupreme Gourd of Fllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

ERROR T0O GRUNDY CoUNTY COURT.

The first error assigned is, that the Grundy County Court had no jurisdic-
tion to render a decree of divorce. By an act of the Legislatuie, found on
page 298 of Purple’s Statutes, the same jurisdiction was conferred upon the
County Court of Grundy as LaSalle and other County Courts had, by virtue
of the Act of February, 1854, found on page 853 of the same book. This
Act conferred jurisdiction in *‘all civil cases, suits,.actions, and proceedings,
the only limitation being that, when the amount due and claimed, or the value
of the property, should exceed the sum of one thousand dollars, there should
not be jurisdiction. Of course, when there is no amount claimed as due, or
when there is no property involved, there is not the excess as to amount or
value which limits or restmins,,/’ the general words—all civil causes, suits, ac-
tions, and proceedings, or to gtate it more succinctly, no dollars does not exceed
one thousand dollars ; no value does not exceed that of $1000,00: when the
controversy is about money or property, there is a limit. There is no limit in
relation to cases, suits, actions, and proceedings, except that they must be civil,
not criminal. Complainant could claim no more than $1000 alimony on a suit
for divorce, in the County Court, and there could not be a decree for more;
but when there is no question of amounts and values, it seems quite clear that
there is jurisdiction to decree a divorce. There have been, in the Grundy
County Court, and in the other County Courts which have the same jurisdic-
tion, many divorces granted, and there are many of the cases where one or both
of the parties have since married and have new families. This Complainant
has also taken a new wife; to him and to his brothers and sisters in distress, if
this and similar decrees should be reversed on this point, the consequences will
be very serious, We hope this will cause your Honors to give us the benefit
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of the doubts, if any exist in your mind; and that your Honors will refrain
from, if possible, generating the large number of bastards which will be pro-
duced by a reversal of this and other kindred decrees.
. it~ L0 Juillivy Gt bylys —

The next of the supposed errors is, that the aflidavit“’of non-residence 1s
upon belief, and does not contain a positive statement of the Deponent that the
Defendant is a non-resident. The 8th section of the Chancery Act does not
certainly require a more positive statement than that contained in the aflidavit,
because it is impossible for any person to make, conscientiously, such positive
statement. The affidavit should show, with reasonable certainty, a state of case
when personal service by summons cannot be made. A man whose wife has
left him, cannot tell positively that she is out of the State at the time he makes
it. He can only give his best judgment and belief. The language of the affi.
davit is, that he believes Margaret Heatherwick does not reside in the State of
Illinois; that she is not now within said State. It may be doubted whether
the statement that she is not now in this State is one stated as of belief, or a
positive one that the fact is so. It would be a fair construction to say that he
meant that she was not then within the State, and that he believed her residence
was not in it. There was the usual search by the sheriff, and the summons was
returned not found; and this, with the affidavit of a husband in relation to an
absent wife, shows satisfactorily enough that she had gone out of the State, so
that process could not be served upon her.

The third assignment is not true in point of fact, The expression * your
Orator, James Heatherwick, of said County and State,” conveys the same idea
as the words ¢ James Heatherwick, a resident of said County and State”
would. We always convey this idea, in deeds and the like, by saying A. B., of
the County of, &c., without using the word residents.

The fourth assignment of error is untenable. The decree was not taken,
at the term in June, to which the process was returnable, but the case was con-
tinued till the September term, at which the decree was entered up, as it prop:
erly might be under the provisions of the 8th, 9th and 10th Sections of the.
Chancery Act.

The 5th, 6th, Tth and 8th errors may be disposed .of together. It does
nat follow, because two affidavits are copied in this record, that therefore there
was no other proof in the case. There is nothing in the record from which it
may be fairly inferred that this was all the evidence upon which the Court act-
cd. Indeed, there are facts recited in the decree as proven, not mentioned in.
either of these affidavits. In the case in the 14 Ill., 147, it affirmatively ap-
pears that the report of the Master in Chancery was all the evidence upon which
the Court based the decree. Not so here. It does not even appear, except by
inference, that it was probably so, that these affidavits which the Clerk found
on file, and copied into this record, were used as eridence at all. It has several
times been held that, in cases of this kind, it is not necessary that the evidence
should be preserved : 18 Ill., 39, and 22 Ill, 187. And it may be said gener-
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ally that it is enough that, after the default, the Court heard proof on the sub-
ject of the allegations in the Dill, and that it is not necessary that'there shovld
Le & minute recital in the decree of all the evidence. The Complainant had
sworn to the bill containing an allegation that he was of Grundy County. - If
more is necessary, it should be presumed that the Court heard proofs of this
fuct, though not expressly recited in the decree, when it appears that proofs
were adduced in the case. The reason of the requirement of proof, when a bill
is taken fot confessed is, to prevent a divorce by collusion, and an admission by
the Defendant of the truth of the allegations in relation’to the cause of divorce.
It the Complainant’s bill contains the necessary allegations to give the Court
jurisdiction, and it appears that the Court heard proofs in the case, and:if it be
not necessary to preserve the evidence, the Appellate Court surely cannot:suy
that the Court below did not have the necessary facts proved to give it jurisdic-
tion of the cause, because the evidence that the Complainant resided in Grundy
County is not preserved by recitals in the deerce, though alleged in the bill.

There ddes 'not seemr to us to be any assignment of error in support of
which dven a plausible argument can be made, unless it be the first one ; and it
would be rather « nice and captious construction of -the Statute to say that ju-
visdiction was only conferred in case wheve money was due and claimed, or prop-
erty was in dispute. : ‘
LELAND & BLANCIHARD,

Soliitors for Appellee.
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Tripune Book AND Jon OFrick, 51 Clark Street, Chicago.

IN THE [

Supreme Conrt of the State of Mmoss,

THIRD GRAND DIVISION,

APRIL. TERM, A.D. 1863.

MARGARET HEATHERWICK,

Appellant,
VErsus
JAMES HEATHERWICK,
Appellee.
RECORD ABSTRACT OF RECORD.

PAGE.

1 Praecipe filed April 25, 1861.
2 Summons issued April 25, 1861.

9 3  Summons returned May 24, 1861— Not found ”; and filed May 24,
1861. :

3 Bill of complaint filed April 25, 1861.

3 4 Bill for divorce addressed to the Hon. Corounoun Grant, Judge of the
County Court of Grundy county.

4 Bill avers the marriage of James Heatherwick and Margret Heath-
erwick, on the 10th day of December, A. D. 1851, at Palos, Cook county,
Tllinois, by the Rev. Dennis Rogan, and that they cohabited together as
man and wife from said date until the last of February, 1856.

That there was no issue, and at the marriage appellee owned an im-
proved farm, worth from $1,600 to $2,000, sitnated in the county of

Cook and State of Illinois.
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PAGE.

5

2

That appellant resided with appellee from his marriage, until about Y
the last of February, 1856, and that he provided abundance, ete.

That appellant had two sons and a daughter by her former husband,
who resided with appellee during the time aforesaid, and whom he sup-
ported and educated as his own children.

That he treated his wife kindly, and that she had no just cause of
complaint against him, but disregarding her marital obligations, she
absented herself about the last of February, 1856, and willfully deserted
the appellee and her home in Cook county, Illinois, without any reason-
able or just cause, and continued absent without any excuse or pretext,
until filing of bill, and that appellee sought an interview with her, to
induee her to return, but failed, and that he hath not been able to find
her or see her since her desertion, and that he Dbelieves she is not in the
State of Illinois.

And then when appellant absconded, she with her children carried
away all the household furniture belonging to him, together with a large
amount of other personal property, and songht to deprive him of his
earnings, and caused it to be represented that she was willing to return
if he would execute his note for $1,000, and secure the same by mort-
gage on his farm for the use of her children.

That being desirous for her return, he did execute his note for $1,000,
payable to the order of Louis Bush and Fergus Dixon, and secured the
same by mortgage on his farm.

That after doing so she refused to return, and when said note became
due, said appellee being unable to meet the same, his farm was sold
under said mortgage to one Ward, her brother-in-law, for $1,144, where-
by appellee has been defrauded of a large amount of property.

That appellee can only have relief in a court of equity.

Prays that appellant may answer said bill, and that a summons may
issue to her, commanding her, etc., and for a divorce.

Bill sworn to be true by appellee, to the best of his knowledge, recol-
lection and belief, on the 4th day of April, 1861.

Appellee filed in said Grundy county, February 25, 1861, an affidavit
stating that he believes appellant does not reside in the State of Illinois,

and that she is not now within said State.
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PAGE.
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That on the 6th of June, 1861, it being one of. the regtlar days of the
June term of tlie Grundy County Court, for the said year, the foIlowhlg
among othet proceedings wels Yhd:

James HEaTHERWIOK 8. MARGARET HEATHERWICK,—Divorce.
Now on this third day of the term this causge is continued.

That afterwards, Newport & Grant, Solicitors foi' appellee, filed proof

of publication.
STATE OF ILLINOIS, } o Grundy Co‘unty Court, :
GRUNDY COUNTY, : June Term; A. D. 1861.
Janmes HeArnErwick 25. MARGARET HIEATHERWIOK.
Bt or Divorer.

Sets forth, aftidavit of non-residence of appellant has been filed i the
office of the clerk of said court ; notities said appellant that appellee filed
his bill of complaint on the 25th ot April, 1861, that a summons issued
thereupon, against said appellant, returnable on the 1st Monday of June,
1861.

Notifies appellant, that unless she appears on the first Monday of the
next term of said court, to be holden at the Court House, in Morris,
Grundy county, on the.day aforesaid, and plead, answer or demnr to the
said bill of complaint, the samne will be taken as confessed, and decree
entered against her according to the prayer of the bill. Signed, Perty
Armstrong, Clerk. Morris, May 8, 1861.

Then follows the certificate of C. A. Southerd, proprietor of the
Grundy County weekly Herald, in due torm, dated Morris, June 4, A. D.
1861. On the back of which appears the filin
1861.

g, dated September 2,

t=})

Then follows what purports to be the affidavit of John Heatherwick,
which has no venue. It sets out that he knows the parties intimately for
nine or ten years, and that he resides in Cook county, Illinois, and that
the parties resided therein ; states appellee bears a good character, etc.,
ete., that appellant’s is bad, ete.; that appellant'left appellee without just
cause or provocation, near the last of March, 1856 ; that they have not
lived together since ; that appellee has not seen appellant since 5 that ap-

pellant took from appellee valuable articles of property, such as beds,
bedding, cte. 5 that by false and fraudulent pretenses she succeeded in get-
ting frown appellee $1,000; and which purports to be sworn to before W.
A. Gooding, Notary Public, April 29, 1861, and which was filed Sep-
tember 4, 1861.
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PAGE.
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Then follows what purports to be the affidavit of Wm. Heatherwick,
which has no venue, and which was sworn to before W. A. Gooding, a

Notary Publie, April 16, 1861, and filed September 4, 1861, and which
is substantially as follows : :

Deponent says he is well acquainted with James Heatherwick for over
forty years, and that he bears a good character ; that he is also well
acquainted with Margaret, his wife, and has been for over six years; that
the general reputation of said Margaret is bad, that she is very quarrel-
some, ill-tempered, etc. That James was married to her on or about
December 10, 1851, and continued to live together at times till March
31, 1856, when she left, taking bedding, cte., and from that time to the
present date, said James has not scen her, and does not know of her

whereabouts." " Believes she married to obtain James’ property, ete.

WILLIAM HEATHERWICK. [seaL.]

Sworn and subseribed, April 16, A. D. 1861. 2
W. A. GOODING,
Notary Public.

Indorsed,
Filed September 4, 1861.
P.- A. Armsrrone, Clerk.

DECREE.

Jares HeATHERWICK In Grundy County Court.
vS. In Chancery.
MarcArET HEATHERWICK. Decree.

Monday, September 2, 1861.

On this day this cause comes on, cte. Recites filing of bill, issning of
summons, sherift’s return, proot of publication, ete.

Ordered, that defendant answer, etc., by 8rd of September, inst.

And now, on this 4th day of September, it appearing that no answer,
ete., is filed, defendant called, comes not. Default entered. Bill taken
as confessed.

Whereupon, on inspection of papers and proofs filed in the cause, it
appears to the court that complainant and defendant were married on the
10th day of December, 1851, at Cook county, Illinois, by the Rev. Dennis

Rogan, and they cohabited as man and wite from said date until last of
February, 1856 ; that there was no issue by said marriage; that said
James owned an improved farm in Cook county, Illinois, worth from
$1,600 to $2,000; that complainant, during cohabitation, provided in



RECORD 5
PAGE,

abundance ; that defendant had two sons and a daughter, whom com-
15 plainant, during the time aforesaid, supported and educated as his own
children.

That he treated his wife kindly ; that she had no just cause of com-
plaint against him, but disregarding her marital obligations, absented
lierself from him about the last of February, 1856, and willfully deserted
him and her home in Cook county, Illinois, without any reasonable or
just cause, and continued absent, without any excuse or pretext, until
filing of bill, and that said James sought an interview with her, to induce
her to return, but failed ; that he hath not been able to find or see her
since her desertion.

That when she absconded, she and her children carried away all his
household furniture, and other personal property, and sought to deprive
him of his earnings, and caused it to be represented that she was willing
to return if he would execute his note for $1,000, and secure the same by
mortgage on his farm for the use of her children.

That desiring her return, he did so in good faith, but having done so,

16  she refused to return. That he, said complainant, being unable when
the mortgage became due, to pay it, she caused the farm to be sold under
it to her brother-in-law, etc., whereby he has been defrauded of a large
amount of property.

That it further appearing, by the proofs exhibited, that said Margaret
was quarrelsome, ill-tempered, ete., and that she endeavored to defraud
him.

Therefore, it is ordered by the court, that the marriage contract be dis-
solved, etc.
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IN THE

Supreme Court of the State of Hlmois,

THIRD GRAND DIVISION,

APRIT, TERM, A_D. 1863.

MARGARET HEATHERWICK,
Appellant,
versus
JAMES HEATHERWICK,
Appellee.

BRIEF AND POINTS.

This is a suit for divorce, commenced in the Grundy County Court, by
filing ill on the 25th of April, 1861. Summons was issued to the sher-

iff of Grundy county, same day, and returned by him May 24,1861,
“ Not found.”

On April 25, 1861, appellee filed an affidavit, sworn to on April 4, 1861
setting forth, that ¢ he believes appellant does not reside in the State of
Illinois, and that she is not now (then) within said State.”

Notice of publication was made in the Grundy County “ Weekly Her-
ald,” commencing on the 8th of May, 1861, and ending May 27, 1861,
which was filed September 2, 1861.

At June term 1861, cause was continued.

At September term 1861, and on September 2, 1861, a rule was en-
tered requiring appellant to answer, etc., by September 3, inst.

On September 4, 1861, default of appellant was entered, and bill taken
as confessed, and decree of divorce entered.
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Deeree based on desertion for a period of over two years.

At a subsequent period we shall refer more particularly to the allega-
tions of the bill; the evidence and the decree.

The first ground of error assigned, is, that the Grundy County Court
is not by law given jurisdiction in causes of divorce.

By the New Constitution, in force April 1, 1848, County Courts were
established by Sec. 18 of' Art. 5. The Legislature is empowered to con-
fer such jurisdiction in civil cases as it may deem proper.

The Act of 1849, establishing County Courts, did not confer any power
on said courts to grant divorces, or exercise any chancery powers.

By the Act of February 15, 1855, (see Sess. Laws of 1855, p. 160,) it
is enacted that * the County Court of Grundy county” ¢ shall have, and
they hereby receive the same powers in jurisdiction in all civil cases,
suits and actions and proceedings, which are conterred upon and are now
in force in the County Courts of La Salle,” etc.

By the Act of February 27,1854, (see Sess. Laws 1854, p. 239,) spe-
cial jurisdiction was conferred on the County Court of La Salle, etc.,
“in all civil cases, suits and actions and proceedings, when the amount
due and claimed, or the value of the property shall not exceed the sum
of $1,000.” This is the act by which it is claimed the Grundy County
Court had power to grant the divorce in this case.

Does this act confer any such jurisdiction? We say, clearly not. By
the law of March 3, 1845, (see Rev. Stat., p. 197,) jurisdiction in all
cases of divorce and alimony, are specially conterred on the Circuit Courts
setting as courts of chancery. The act enlarging the jurisdiction in all
cases, etc., in the County Courts of La Salle, etc., is applicable only to
that class of cases where the amount due and claimed, or the value of
the property does not exceed $1,000. It does not give jurisdiction co-
extensive with that of the Circuit Courts. No power is given in cases of
partition, divorce, or to grant writs of ne eveat or injunction.

The Grundy County Court, therefore, is not a court of general but of
limvited chancery jurisdiction. It isa creature of the statute, and must
derive all its powers therefrom ; none is given it by any statute in cases
of divorce, nor is there any law, on the statute book, which by implica-
tion confers it.
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The second ground of error is, that the affidavit of the non-residence
of the appellant, states that the appellee ‘ believes Margaret Heatherwick
does not reside in the State of Illinois, and thatshe is not now (then)
within said State.”

This was sworn to April 4, 1861. The bill was filed April 25, 1861.
T'hat was the commencement of the sunit. IForall that appears therefore,
in the record, appellant might have been (in fact was) a resident of Cook
county, Illinois, when the bill was filed.

And the truth is, that during the autumn preceding the filing of the
bill, appellee commenced a suit for divorce in the Cook County Circuit
Court, and service was duly had on appellant, and that she filed a demur-
rer to said bill, and that appellee dismissed the suit, and that appellant
has resided in Cook county, Illinois, ever since their marriage, and within
three or four miles of their old home.

The Court will notice that the affidavit studiously avoids stating that
appellee made the same on information, or that he made or cansed to be
made, any inquiry as to the residence of appellant.

We contend and maintain that no jurisdiction was conferred on the
Grundy County Court, because the affidavit was made on belief only.
Such affidavits must be positive, and state non-residence unequivocally.

In the case of Dyer v. Flint, reported in 21 Ill. p. 80, this court held
¢“that an aflidavit for a writ of attachment must allege positively and
unequivocally the requirements of the statute. It is not sufficient for
such allegations to be made on the information and belief of the attach-

ing creditor or his agent.”

We can see no reason for making any distinction between the allega-
tions of the affidavit of non-residence in attachment suits, and in chancery
cases.

We shall not insist on the 4th, 5th, 6th and 7th assignments of error.

The 8th assignment of error is, that neither the decree nor the bill avers,
nor does the proof show, that appellee resided in Grundy county at the
time of filing the bill, or at any other time.

The 2nd section of the statute on divorces requires that the proceedings
shall be had in the county where the complainant resides.
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The Court will see from what purports to be the evidence taken in the
canse, that both parties resided in Cook county, that nothing appears
indicating that appellee ever changed his residence; his farm and
property were and are there; the returns of the sheriff of Cook
county on the sci. fa. in this case show that he resides in Cook county
now. Those claimed to have been witnesses in this cause also resided
and now reside in Cook county. What purports to be the affidavits filed
in the cause on which the decree is founded, were sworn to before W. A.
Gooding, a Notary Public, residing at Lockport, Will county, about five
miles from where hoth parties actually reside.

The whole proceedings manifestly show that the sunit was commenced
in Grundy county, clandestinely, with a view to prevent the appellant
from knowing anything about it, and was in fact a stupendous fraud on
the Court, on justice, and the defendant. e had tried to get a divorce
in Cook county and failed, and then perpetrated this base fraud upon the
Court.

TFurther comment or argument, it seems to us, is unnecessary.

IRVIN & SNOWHOOXK,
Solicitors for Appellant
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Supreme Goust of FMlinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

MARGARET HEATHERWICK

vs. _ ERRor T0 GRUNDY CoUNTY COURT.

JAMES HEATHERWICK.

The first error assigned is, that the Grundy County Court had no jurisdic-
tion to render a decree of divorce. By an act of the Legislatu.e, found on
page 298 of Purple’s Statutes, the same jurisdiction was conferred upon the
County Court of Grundy as LaSalle and other County Courts had, by virtue
of the Act of February, 1854, found on page 853 of the same book. This
Act conferred jurisdiction in *“all civil cases, suits, actions, and proceedings,
the only limitation being that, when the amount due and claimed, or the value
of the property, should exceed the sum of one thousand dollars, there should
not be jurisdiction. Of course, when there is no amount claimed as due, or
when there is no property involved, there is not the excess as to amount or
value which limits or restrains > the general words—all civil causes, suits, ac-
tions, and proceedings, or to state it more succinctly, no dollars does not exceed
one thousand dollars ; no value does not exceed that of $1000,00: when the
controversy is about money or property, there is a limit. There is no limit in
relation to cases, suits, actions, and proceedings, except that they must be civil,
not criminal. Complainant could claim no more than $1000 alimony on a suit
for divorce, in the County Court, and there could not be a decree for more;
but when there is no question of amounts and values, it seems quite clear that
there is jurisdiction to decree a divorce. There have been, in the Grundy
County Court, and in the other County Courts which have the same jurisdic-
tion, many divorces granted, and there are many of the cases where one or both
of the parties have sinco married and have new families. This Complainant
has also taken a new wife; to him and to his brothers and sisters in distress, if
this and similar decrees should be reversed on this point, the consequences will
be very serious, We hope this will cause your Honors to give us the benefit
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of the doubts, if any exist in your mind; and that your Honors will refrain
from, if possible, generutina the large number of bastards which will be pro-

duced by a reversal of/t nd other kindred decrees .
(A~ L A @( 2945

The next of the suppos errors is, that the aﬂldu,vm of ifon-residence is
upon belief, and does not contain a positive statement of the Deponent that the
Defendant is a non-resident. The 8th section of the Chancery Act does not
certainly require a more positive statement than that contained in the affidavit,
because it is impossible for any person to make, conscientiously, such positive
statement. The affidavit should show, with reasonable certainty, a state of case
when personal service by summons cannot be made. A man whose wife has
left him, cannot tell positively that she is out of the State at the time he makes
it. He can only give his best judgment and belief. The language of the affi.
davit is, that he believes Margaret Heatherwick does not reside in the State of
Illinois; that she is not now within said Btate. It may be doubted whether
the statement that she is not now in this State is one stated as of belief, or a
positive one that the fact is so. It would be a fair construction to say that he
meant that she was not then within the State, and that he believed her residence
was not in it. There was the usual search by the sheriff, and the summons was
returned not found ; and this, with the affidavit of a husband in relation to an
absent wife, shows satisfactorily enough that she had gone out of the State, so
that process could not be served upon her.

The third assignment is not true in point of fact. The expression * your
Orator, James Heatherwick, of said County and State,” conveys the same idea
as the words ¢“James Heatherwick, a resident of said County and State”
would. We always convey this idea, in deeds and the like, by saying A. B., of
the County of, &ec., without using the word resjdents.

The fourth assignment of error is untenable. The decree was not taken
at the term in June, to which the process was returnable, but the case was con-
tinued till the September term, at which the decree was entered up, as it prop:
erly might be under the provisions of the 8th, 9th and 10th Sections of the
Chancery Act.

The 5th, 6th, Tth and 8th errors may be disposed of together. It does
not follow, because two aftidavits are copied in this record, that thorefore there
was no other proof in the case. There is nothing in the record from which it
may be fairly inferred that this was all the evidence upon which the Court act-
cd. Indeed, there are facts recited in the decree as proven, not mentioned in
either of these affidavits. In the case in the 14 Ill., 147, it atfivmatively ap-
pears that the report of the Master in Chancery was all the evidence upon which
the Court based the decree. Not so here. It does not even appear, except by
inference, that it was probably so, that these affidavits which the Clerk found
on file, and copied into this record, were used as evidence at all. It has several
times been held that, in cases of this kind, it is not necessary that the evidence
should be preserved : 18 Ill., 89, and 22 Ill., 187. And it may be said gener-
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ally that it is enough that, after the default, the Court heard proof on the sub-
ject of the allegations in the bill, and that it is not necessary that there should
be a minute recital in the decree of all the evidence. The Complainant had
sworn to the bill containing an allegation that he was of Grundy County. If
more i3 necessary, it should be presumed that the Court heard proofs of this
fact, though not expressly recited in the decree, when it appears that proofs
were adduced in the case. The reason of the requirement of proof, when a bill
is taken for confessed is, to prevent a divorce by collusion, and an admission by
the Defendant of the truth of the allegations in relation to the cause of divorce.
[t the Complainant’s bill contains the necessary allewations to give the Court
juvisdiction, and it appears that the Court heard proofs in the case, and if it be
not necessary to preserve the evidence, the Appellate Court surely cannot sy
that the Court below did not have the necessary facts proved to give it jurisdic-
tion of the cause, because the evidence that the Complainant resided in Grundy
County is not preserved by recitals in the deerce, though alleged in the bill.

There does not scem to us to be any assignment of error in support of
which even a plausible argument can be made, unless it be the first one; and it
would be rather a nice and captious construction of the Statute to say that ju-
risdiction was only conferrediin case where money was due and claimed, or prop:
erty was in dispnte.

LELAND & BLANCIIARD,

Rolizitors for Appellee.
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Trisuxe Boox AND Jop OFFick, 51 Olark Street, Chicago.

IN THE

Supreme Conrt of the State of el

THIRD GRAND DIVISION,

APRITI, TERM, A.D. 18683.

MARGARET HEATHERWICK,
Appellant,

VErsus

JAMES HEATHERWICK,
Appellec.

BRIEF AND POINTS.

This is a suit for divorce, commenced in the Grundy County Court, by
filing bill on the 25th ot April, 1S61. Summons was issued to the sher-
ift of Grundy county, same day, and returned by him May 24,1861,
“ Not found.”

On April 25, 1861, appellee filed an affidavit, sworn to on April 4, 1861
setting forth, that ¢ he believes appellant does not reside in the State of
Illinois, and that she is not now (then) within said State.”

Notice of publication was made in the Grundy County ¢ Weekly Her-
ald,” commencing on the 8th of May, 1861, and ending May 27,1861,
which was filed September 2, 1861.

At June term 1861, cause was continued.

At September term 1861, and on September 2, 1861, a rule was en-
tered requiring appellant to answer, etc., by September 38, inst.

On September 4, 1861, defanlt of appellant was entered, and bill taken
as confessed, and decree of divorce entered.
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Decree based on desertion for a period of ovet two years.

At a subsequent period we shall refer more particularly to the allega-
tions of the bill, the evidence and the decree.

The first ground of error assigned, is, that the Grundy County Court
is not by law given jurisdiction in causes of' divorce.

By the New Constitution, in force April 1, 1848, County Courts were
established by Sec. 18 of Art. 5. The Legislature is empowered to con-

fer such jurisdiction in civil cases as it may deem proper.

The Act of 1849, establishing County Courts, did not confer any power
on said courts to grant divorces, or exercise any chancery powers.

By the Act of February 15, 1855, (see Sess. Laws of 1855, p. 160,) it
is enacted that ¢ the County Court of Grundy county” ¢ shall have, and
they hereby receive the same powers in jurisdiction in all civil cases,
suits and actions and proceedings, which are conterred upon and are now
in force in the County Courts of La Salle,” etc.

By the Act of February 27,1854, (see Sess. Laws 1854, p. 239,) spe-
cial jurisdiction was conferred on the County Court of La Salle, ete.,
“in all civil cases, suits and actions and proceedings, when the amount
due and claimed, or the value of the property shall not exceed the sum
of $1,000.” This is the act by which it is claimed the Grundy County
Court had power to grant the divorce in this case.

Does this act confer any such jurisdiction? We say, clearly not. By
the law of March 3, 1845, (see Rev. Stat., p. 197,) jurisdiction in all
cases of divorce and alimony, are specially conterred on the Circuit Courts
setting as courts of chancery. The act enlarging the jurisdiction in all
cases, etc., in the County Courts of La Salle, ete., is applicable only to
that class of cases where the @mount due and claimed, or the walue of
the property does not exceed $1,000. It does not give jurisdiction co-
extensive with that of the Circuit Courts. No power is given in cases of
partition, divorce, or to grant writs of ne eweat or injunction.

The Grundy County Court, therefore, is not a court of general but of
limited chancery jurisdiction. It isa creature of the statute, and must
derive all its powers therefrom ; none is given it by any statute in cases
of divorce, nor is there any law, on the statute book, which by implica-
tion confers it.
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The second ground of error is, that the affidavit of the non-residence
of the appellant, states that the appellee  believes Margaret Heatherwick
does not reside in the State of Illinois, and that she is not now (then)
within said State.”

This was sworn to April 4, 1861. The bill was filed April 25, 1861.
That was the commencement of the suit. Forall that appears therefore,
in the record, appellant might have been (in fact was) a resident of Cook
county, Illinois, when the bill was filed.

And the truth is, that during the autumn preceding the filing of the
bill, appellee commenced a suit for divorce in the Cook County Circuit
Court, and service was duly had on appellant, and that she filed a demur-
rer to said bill, and that appellée dismissed the suit, and that appellant
has resided in Cook county, Illinois, ever since their marriage, and within
three or four miles of their old home.

The Court will notice that the affidavit studiously avoids stating that
appellee made the same on information, or that he made or caused to be
made, any inquiry as to the residence of appellant.

‘We contend and maintain that no jurisdiction was conferred on the
Grundy County Court, because the affidavit was made on belief only.
Such affidavits must be positive, and state non-residence unequivocally.

In the case ot Dyer v. Flint, reported in 21 Ill. p. 80, this court held
“that an aflidavit for a writ of attachment must allege positively and
unequivocally the requirements of the statute. It is not sufficient for
such allegations to be made on the information and belief of the attach-

ing creditor or his agent.”

We can see no reason for making any distinction between the allega-
tions of the affidavit of non-residence in attachment suits, and in chancery
cases.

-

We shall not insist on the 4th, 5th, 6th and 7th assignments of error.

‘The 8th assignment of error is, that neither the decree nor the bill avers,
nor does the proof show, that appellee resided in Grundy county at the
time of filing the bill, or at any other time.

The 2nd section of the statute on divorces requires that the proceedings
shall be had in the county where the complainant resides.
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The Court will see from what purports to be the evidence taken in the
cause, that both parties resided in Cook connty, that nothing appears
indicating that appellee ever changed his residence; his farm and
property were and are there; the returns of the sheriff of Cook
county on the sci. fa. in this case show that he residesin Cook county
now. Those claimed to have been witnesses in this cause also resided
and now reside in Cook county. What purports to be the affidavits filed
in the cause on which the decree is founded, were sworn to hetore W. A.
Gooding, a Notary Public, residing at Lockport, Will county, about five
miles from where both parties actually reside.

The whole proceedings manifestly show that the suit was commenced
in Grundy county, clandestinely, with a view to prevent the appellant
from knowing anything about it, and was in fact a stupendous frand on
the Court, on justice, and the defendant. Te had tried to get a divorce
in Cook county and failed, and then perpetrated this base fraud upon the
Court.

Further comment or argument, it seems to us, is unnecessary.

IRVIN & SNOWHOOK,
Solicitors for Appellant
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Suopreme Gows? of Bllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863.

MARGARET HEATHERWICK
vs. ERROR T0O GRUNDY CoUNTY COURT.

JAMES HEATHERWICK.

The first error assigned is, that the Grundy County Court had no jurisdic-
tion to render a decree of divorce. By an act of the Legislature, found on
page 298 of Purple’s Statutes, the same jurisdiction was conferred upon the
County Court of Grundy as LaSalle and other County Courts had, by virtue
of the Act of February, 1854, found on page 853 of the same book. This.
Act conferred jurisdiction in ¢“all civil cases, suits, actions, and proceedings,
the only limitation being that, when the amount due and claimed, or the vulu.e:
of the property, should exceed the sum of one thousand dollars, there should,
not be jurisdiction. Of course, when there is no amount claimed as due, or.
when there is no property involved, there is not the excess as to amount or
value which limits or restrains;” the general words—all civil causes, suits, ac-
tions, and proceedings, or to state it more succinctly, no dollars does not exceed-
one thousand dollars ; no value does not exceed that of $1000,00: when the.
controversy is about money or property, there is a limit. There is no limit in
relation to cases, suits, actions, and proceedings, except that they must be civil,
not criminal. Complainant could claim no more than $1000 alimony on a suit
for divorce, in the County Court, and there could not be a decree for more;
but when there is no question of amounts and values, it seems quite clear that
there is jurisdiction to decree a divorce. There have been, in the Grundy
County Court, and in the other County Courts which have the same jurisdic-
tion, many divorces granted, and there are many of the cases where one or both
of the parties have since married and have new families. This Complainant
has also taken a new wife; to him and to his brothers and sisters in distress, if
this and similar decrees sheuld be reversed on this point, the consequences will
be very serious. We hope this will cause your Honors to give us the benefit
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of the doubts, if any exist in your mind; and that your Honors will refrain
from, if possible, generating the large number of bastards which will be pro-

duced by a reversal of this and other kindred, decrees. - :
T P e ) G g

The next of the suppbsed errors is, that the affidavit “of non-residence is
upon belief, and does not contain a positive statement of the Deponent that the
Defendant is a non-resident. The 8th section of the Chancery Act does not
certainly require a more positive statement than that contained in the affidavit,
because it is impossible for any person to make, conscientiously, such positive
statement. The affidavit should show, with reasonable certainty, a state of case
when personal service by summons cannot be made. A man whose wife has
left him, cannot tell positively that she is out of the State at the time he makes
it. He can only give his best judgment and belief. The language of the affi.
davit is, that he believes Margaret Heatherwick does not reside in the State of
Tllinois; that she is not now within said State. It may be doubted whether
the statement that she is not now in this State is one stated as of belief, or a
positive one that the fact is so. It would be a fair construction to say that he.
meant that she was not then within the State, and that he believed her residence.
was not in it. There was the usual search by the sheriff, and the summons was
returned not found; and this, with the affidavit of a husband in relation to an
absent wife, shows satisfactorily enough that she had gone out of the State, so
that process could not be served upon her.

The third assignment is not true in point of fact. The expression “ your
Orator, James Heatherwick, of said County and State,” conveys the samo idea
as the words “James Heatherwick, a resident of said County and State”
would. 'We always convey this idea, in deeds aud the like, by saying A. B., of
the County of, &c., without using the word residents.

The fourth assignment of error iz untenable. The decree was not taken
at the term in June, to which the process was returnable, but the case was con.
tinued till the September term, at which the decree was entered up, as it prop:
erly might be under the provisions of the 8th, 9th and 10th Sections of the
Chancery Act, '

The 5th, 6th, Tth and 8th errors may be disposed of together. It does
not follow, because two affidavits are copied in this record, that thorefore there
was no other proof in the case. There is nothing in the record from which it
may be fairly inferred that this was all the evidence upon which the Court act-
¢d. Indeed, there are facts recited in the decree as proven, not mentioned in
either of these affidavits. In the case in the 14 IIL., 147, it aflirmatively ap-
pears that the report of the Master in Chancery was all the evidence upon which
the Court based the decree. Not so here. It does not even appear, except by
inference, that it was probably so, that these affidavits which the Clerk found
on file, and copied into this record, were used as evidence at all. It has several
times been held that, in cases of this kind, it is not necessary that the evidence
should be preserved : 18 I, 89, and 22 IIl., 187. And it may be said gener-
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ally that it is enough that, after the default, the Court heard proof on the'sub-
ject of the allegations in the bill, and that it is not necessary that there should
be a minute recital in the decree of all the evidence. The Complainant had
sworn to the bill containing an allegation that he was of Grundy County. If
more is necessary, it should be presumed that the Court heard proofs of this
fact, though not expressly recited in the decree, when it appears that proofs
were adduced in the case. Th reason of the requirement of proof, when a bill
is taken for confessed is, to prevent a divorce by collusion, and an admission by
the Defendant of the truth of the allegations in relation to the cause of divorce.
If the Complainant’s bill contains the necessary allegations to give the Court
Juvisdiction, and it appears that the Court heard proofs in the case, and if it bhe
not necessary to preserve the evidence, the Appellate Court surely cannot suy
that the Court below did not have the necessary facts proved to give it jurisdic-
tion of the cause, because the evidence that the Complainant resided in Grundy
County is not preserved by recitals in the deeree, though alleged in the bill.

There does not seem to us to be any assignment of error in support of
which even a plausible argument can be made, unless it be the first one; and it
would be rather a nice and captious construction of the Statute to say that ju-
risdiction was only conferred in case where money was due and claimed, or prop- .
by was in dispnte.

LELAND & BLANCHARD,
Nolivitors for Appelles.
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TrIBUNE Book AND Jon OFrice, b1 Clark Street, Chicago.

IN THE i

Supreme Comet of the State of IHineis,

THIRD GRAND DIVISION,

APRIL. TERM, A_D. 1868.

MARGARET HEATHERWICK,

Appecllant,
versus
JAMES HEATHERWICK,
Appellee.
RE(E(?BD ABSTRACT OF RECORD.
1 Praecipe filed April 25, 1861.
2 Summons issued April 25, 1861.
2 3 Summons returned May 24, 1861— Not found ” ; and filed May 24,
1861.

3 Bill of complaint filed April 25, 1861.

3 4 Bill for divorce addressed to the Hon. CorLqumouy Grant, Judge of the
County Court of Grundy county.

4 "Bill avers the marriage of James Heatherwick and Margret Heath-
erwick, on the 10th day of December, A. D.1851, at Palos, Cook county,
Tilinois, by the Rev. Dennis Rogan, and that they cohabited together as
man and wife from said date until the last of February, 1856.

That there was no issue, and at the marriage appellee owned an im-
proved farm, worth from $1,600 to $2,000, sitnated in the county of
Cook and State of Illinois.



RECORD
PAGE.
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That appellant resided with appellee from his marriage, until about
the last of February, 1856, and that he provided abundance, ete.

That appellant had two sons and a daughter by her former husband,
who resided with appellee during the time aforesaid, and whom he sup-
ported and educated as his own children.

That he treated his wife kindly, and that she had no just cause of
complaint against him, but disregarding her marital obligations, she
absented herself about the last of February, 1856, and willfully deserted
the appellee and her home in Cook county, Illinois, without any reason-
able or just cause, and continned absent without any excuse or, pretext,
until filing of bill, and that appellee sought an interview with her, to
induce her to return, but failed, and that he hath not been able to find
her or see her since her desertion, and that he believes she is not in the
State of Illinois.

And then when appellant absconded, she with her children carried
away all the household furniture belonging to him, together with a large
amount of other personal property, and sought to deprive him of his
earnings, and caused it to be represented that she was willing to return
if e would exccute his note for $1,000, and secure the same by mort-
gage on his farm for the use of her children.

That being desirous for her return, he did execute his note for $1,000,
payable to the order of Louis Bush and Fergus Dixon, and secured the
same by mortgage on his farm.

That after doing so she refused to return, and when said note became
due, said appellee being unable to meet the same, his farm was sold
under said mortgage to one Ward, her brother-in-law, for $1,144, where-
by appellee has been defranded of a large amount of property.

That appellee can only have relief in a court of equity.

Prays that appellant may answer said bill, and that a summons may

issue to her, commanding her, ete., and for a divorce.
Bill sworn to be true by appellee, to the best of his knowledge, recol-
lection and belief, on the 4th day of April, 1861.

Appellee filed in said Grundy county, Febrnary 25, 1861, an affidavit
stating that he believes appellant does not reside.in the State of Illinois,
and that she is not now within said State.
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3

That on the 6th of June, 1861, it being one of the regulardays of the

June term of the Grundy County Court, for the said year, the following
among other proceedings were had:

Jarmes Heatnerwick vs. MArRGARET HEATHERWIOK,—Divorce.
Now on this third day of the term this cause is continued.

That afterwards, Newport & Grant, Solicitors for appellee, filed proof
of publication. ‘
STATE OF ILLINOIS, } o Grundy County Court,

GRUNDY COUNTY, ’ June Term, A. D. 1861.
James Hearnerwick 25, MARGARET HEATHERWICK.
BiLn or Divorce.

Sets forth, affidavit of non-residence of appellant has been filed in the
office of the clerk of said court ; notifies said appellant that appellee filed
his bill of complaint on the 25th ot April, 1861, that a summons issued
thereupon, against said appellant, returnable on the 1st Monday of June,
1861.

Notifies appellant, that unless she appears on the first Monday of the
next term of said court, to be holden at the Court House, in Morris,
Grundy county, on the day aforesaid, and plead, answer or demur to the
said bill of complaint, the samne will be taken as confessed, and decree
eéntered against her according to the prayer of the bill.  Signed, Perry
Armstrong, Clerk. Morris, May 8, 1861.

Then follows the certificate of C. A. Southerd, proprietor of the
Grundy County weekly Herald, in due form, dated Morris, June 4, A. D.
1861. On the back of which appears the filing, dated September 2,
1861. :

~ Then follows what purports to be the affidavit of John Heatherwick,
whiclr has no venue. It sets out that he knows the parties intimately for
nine or ten years, and that he resides in Cook county, Illinois, and that
the parties resided therein ; states appellee bears a good character, ete.,
etc., that appellant’s is bad, ete.; that appellant'left appellee without just
cause or provocation, near the last of March, 1856 ; that they have not
lived together since ; that appellee has not seen appellantsince ; that ap-
pellant took from appellee valuable articles of property, such as beds,
bedding, ete. ; that by false and fraudulent pretenses she succeeded in get-
ting from appellee $1,000; and which purports to be sworn to before W.
A. Gooding, Notary Public, April 29, 1861, and which was filed Sep-
tember 4, 1861.
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Then follows what purports to be the affidavit of Wm. Heatherwick,
which has no venue, and which was sworn to before W. A. Gooding, a
Notary Public, April 16, 1861, and filed September 4, 1861, and which
is substantially as follows :

Deponent says he is well acquainted with James Heatherwick for over
forty years, and that he bears a good character; that he is also well
acquainted with Margaret, his wife, and has been for over six years ; that
the general reputation of said Margaret is bad, that she is very quarrel-
some, ill-tempered, etc. That James was married to her on or about
December 10, 1851, and continued to live together at times till March
31, 1856, when she left, taking bedding, ete., and from that time to the
present date, said James has not secen her, and does not know of her

whereabouts. Believes she married to obtain James’ property, etc.
WILLIAM HEATHERWICK. [seaL.]

Sworn and subscribed, April 16, A. D. 1861. 2
W. A. GOODING, S
Notary Public. |
Indorsed,
Tiled September 4, 1861.
P. A. Armsrrone, Clerk.

DECREE.
James HEATHERWICK In Grundy County Court.
V8. In Chancery.
MarcareT HEATHERWICK. Decree.

Monday, September 2, 1861.

On this day this cause comes on, etc. Recites filing of" bill, issuing of
summons, sherift’s return, proof ot publication, ete.

Ordered, that defendant answer, etc., by 3rd of September, inst.

And now, on this 4th day of September, it appearing that no answer,
etc., is filed, defendant called, comes not. Defaunlt entered. Bill taken
ag confessed.

‘Whereupon, on inspection of papers and proofs filed in the cause, it
appears to the court that complainant and defendant were married on the
10th day of December, 1851, at Cook county, Illinois, by the Rev. Dennis

Rogan, and they cohabited as man and wife from said date until last of
February, 1856; that there was no issue by said marriage; that said
James owned an improved farm in Cook county, Illinois, worth from
$1,600 to $2,000; that complainant, during cohabitation, provided in
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abundance ; that defendant had two sons and a daughter, whom com-
15  plainant, during the time aforesaid, supported and educated as his own
children.

That he treated his wife kindly ; that she had no just cause of com-
plaint against him, but disregarding her marital obligations, absented
Lerself from him about the last of Febrnary, 1856, and willfully deserted
him and her home in Cook county, Illinois, without any reasonable or
just cause, and continued absent, without any excuse or pretext, until
filing of bill, and that said James sought an interview with her, to induce
her to return, but failed ; that he hath not been able to find or see her

~ since her desertion.

That when she absconded, she and her children carried away all his
household furniture, and other personal property, and sought to deprive
him of his earnings, and caused it to be represented that she was willing
‘to return if he would execute his note for §1,000, and secure the same by
mortgage on his farm for the use of her children.

That desiring her return, he did so in good faith, but having done so,

16  she refused to return. That he, said complainant, being unable when
the mortgage became due, to pay it, she cansed the farm to be sold under
it to her brother-in-law, etc., whereby he has been defrauded of a large

- amount of property.

That it forther appearing, by the proofs exhibited, that said Margaret
was qual'l'elsome; ill-tempered, ete., and that she endeavored to defraud
him.

Therefore, it is ordered by the court, that the marriage contract be dis-

solved, etc.
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