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ARGUMENT FOR APPELLANT.

Supreme Court, Third Grand Division, -

APRIL TERM, A.D.1860.

~

Springdale Cemetery, :
5. Appea! from Peoria Circuit Court.
Job Smith and Hiram Pierce.

The evidence in this case, shows that Smith & Pierce contracted
with the appellant to build a cemetery vault, and to furnish the-
materials therefor, for the sum of $525. Abstract, page12. They
built the vault. Directly after it was built, it fell in.

In the account filed, Smith & Picrce credit the appellant with.
the sum of $345, (Abstract page 1,) but the appellant proved.
payments to the amount of $399.32, which the appellees admitted "
except $20, which $20, however, we think, is sufficienly proved~
Abstract, page 6. These payments include no charnge for re-
bulldmg the arch. Then assuming that the payment of - $399.32
is proved, there remained due for building the arch, $125.68; or,.
deducting the $20, the sum of $145.68.

It is proved by Hall, (Abstract 6,) that the re-building of the
arch, cost the appellant over $301, and the re-covering of it, $35;
making the cost of the construction over $326. The jury found
in favor of the appellees, $150, something more than could
have been actually due them, upon an accurate estimate, even if
the work had been properly done, and the vault had not fallenin-
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The evidence tends very strongly to prove (if it does not abso-
Iutely prove) that the falling of the vanlt was the result of defect-
ive workmanship, or materials It cannot be reasenably accounted:
for, upon any other hypothesis. But, however that may be, it is-
shown that there was a dispute between the parties, as to whose:
fault it was that the vault fell in. There were just grounds om
the part of the appellant, for contending that the appellees were:
liable for all the damages oceasioned by the vault’s falling.  This
was not a mere preteace, on the part of the appellants, for the pur-
pose of extorting money, or services from the appellees. Such a
is not motive to be presumed — certainly not, where the evidence
shows such very sufficient grounds for so contending,-on the part
of the appellant.

This being the state of facts betwwen the parties, the appellant
refused to pay the residue of' the contract price, unless the appel-
lees would re-build the vault; and thereupon it was agreed be-
tween the parties, that they should re-build ity and that then the
appellant should pay the original contract price for constructing
the vault. The evidence upon this point, is clear, ‘and uncon-
tradicted.

James McCoy (Abstract, 7—8)testifies to this agreement. Peter’
O. Loucks (A bstract 9) says: “ e (Smith) agreed to re-build it,
and the defendant was to pay the contract price when that was
done.” Loucks, at that time, was acting as President and Agent
of the association, and Shith was acting for Smith & Pierce, in
regard to this very contract. Loucks states again, the contract
to re-build, (Abstract 10-11,) and he says: “ At the third inter-
view, Smith proposed as stated in my second eross examination
which I did not accept, but told him, that if he would go on and
Build the vault, we would settle theny with him, which he agreed:
to do, and was to do it the first thaw, or warm weather. There
was no additional compensation to be paid Smith & Pierce for’
re-building the vault,”

Smith & Pierce did net re-build the vault, as Loucks testifies,.



(371

bat on the ninth day of January, A. D. 1857, comineiiced this
suit against the appellant. In the summer following, the ayppel-
lant re-built the vault at a cost of three hundred and thirty-six
dollars.

There is one point in this case; which, as we conceive; musf
necessarily cause it to be reversed. This agreement to re-buildy
as a settlement of the controversy between the parties, was bind~
ing upon appellees.

Fitchy vs ITaight, 4 Scam. 51.
McKinley, vs. Watkins, 13 Tll. 140.
Taylor, vs. Patrick, 1 Bibb, 168.
Russell, vs. Cook, 8 IIill, 504.

11 Mees & Wels, 641, 3 Serg. & R. 331.
5 Pet. 99, ct passim.

The appellees, then, could not recover the residue of the cone
tract price, until they had re-buiit the vault, which they have
not done. Again, it they did not re-build, according to their
agreement, which they did not, they were liable to the appellant
for the damages resulting from that breach of contract. The
measure of those damages would be the reasonable cost of re-
building; which has been proved, prima facie, to be three hundred
and thirty-six dollars; and this sum should have been allowed
to the appellant in this action. The jury entirely disregarded
this evidence, and the Court below, erred in not granting a new
frial on that account.

" Several of the instruetions given for the appellees; are erroncous.
The second instruction of the appellees is altogether objectionable,
The substance of it is, that it Smith promised to re-build, for the
purpose of getting his pay, then the promise is not bindingy pro-
vided Smith & Pierce had built according to contract, in the
first place. If that be so, then the compromise of a doubtful
claim is not a good consideration for a promise. The authorities:
cited, show that such is a good consideration. It is immaterial,
whether the vault was built aceording to centract in the first .
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place. If the vault soon fell in, and the appellant might justly
believe it was froln defects, and did, bona fide, so contend; and
to settle this dispute, the agrecment of settlement was made, it is
valid. Tle instruction utterly ignores this principle of law.

. The third instruction is not law. The latter portion of the
instruction in effect, is, that it Smith, to settle the dispute, pro-
posed to Loucks to re-buildy on condition that the appellant would:
puy the amount due, admission so made, should be disregarded
by the jury. Now, Smith did make such a proposition, and for
that very purpose. So this instruction, in effect, directs the j jury
to disregard this proposition of Smith’s, although it is proved:
that the proposition ripened into an agreement. A mere proposal
of compromise, is not binding as a contract, unless accepted, it
is true; but it is not law, and never before was conceived to be,-
that, as alledged in this instruction, “ admissions of parties, with
4 view to settley [ are] not evidence.” The entire instruction is
grossly bad.

We think that the fourth instruction for the appellees should:
ot have been given. The building of the vault was a work of
skill.  The appellant might have known how it was built, and
promised to accept it.  Still, if it fell down they would not neces-
sarily be bound Ly that acceptance.

Van Buskirk, vs. Murden 22 T11., 446,

The fifth instruction for appellees entirely evades the evidence,
in regard fo the agreement ot settlement, and in efiect, instructs
fhe jury to disregardit. Thesixth, is liable to the same objection,
and to the further objection, that it directs the jury to find for the
appellees, it at all; “the value” of the work and tnaferigls;
when it is expressly proved, that the work was done under a
contract for a fixed price.

The fourteenth instructs the j jury, that if the vault was properly
built, then, although it fell down, they must find for the appellees,
still reiterating, in cffect, that the j Jjury must disregard the settle~
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ment. The seventeenth is objectionable for the same reason,
and it directly conflicts with the dccision in Van Buskirk, vs.
Murden.

There is one practice adopted by some Circuit Courts, which
we consider very objectionable. It is qualifying the instructions
given on one side, by instructions on the other, merely, without
calling the attention of the jury to the qualification. Every in-
struction should contain a proposition of law in itself, and be
given in such manner as to be applicable to the state of case
made by the evidence; otherwise it is calculated to mislead the
jury. It should direct the jury to the real points in controversy.
In this case it may be said, as to several instructions given for
the appellees, which are erroneous in themselves, that they are
qualified by the twelfth instruction for the appellant. But the
latter instruction does not profess to be a qualification ot the in-
structions for the appellees. Each instruction stands by itself.
The jury so read them, and so understand them. Upon the
evidence, the instructions are a budget of contradictions, The
consequence is, that the jury disregard all the law given, and
decide by accident. . We hope that this practice may be discoun-

tenanced by this Court.
MANNING & MERRIMAN,

Attorneys for Appellees.

£
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IN THE SUPREME GOURT

STATE OF ILLINOIS.

APRIL TERM. 1860.

S

THE SPRINGDALE
CEMETERY ASSOCIATION,

vs.

JOB SMITH, et al.
DEFENDANT’S BRIEF AND POINTS.

This suit was brought by the plaintiff’s below, to recover the amount due for build-
ding a vault for the defendant belov.

The plaintiff’s below proved on the trial that they employed experienced work-
men ; good materials and used due care in building the vault and that the whole was

done under the supervision of the president of the defendant.

See testimony of Jere-
miah T. Smith, Printed Abstract, page 2; William Thompson, Record, page 19;

William Bennett, page 3, James Morris, page 4. There was 48,268 bricks used in the
construction, worth $12.00 per M., ....ooouvuneeurerrereeeeooeeeeo $579 20
See Smith’s testimony, page 1 and 2. '

Add Cementing, see Card’s testimony, record J I B c00onc000msensocmon 20 00

A

$699 20

D efendant R paid e T e e e i 379 32

ST e R Tl A T L e L e ol 219 88
The Jury found for the Plaintiff below, $150.
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After the vault was finished, a portion of the arch fell down, and the main (uestion
in the case is whether the falling down was in consequence of any defeet in the mate-
rials used, or in any want of skill or carc on the part of the defendant.

1. Porxr.—All the witnesses examined on thie part of the plaintiffs below, unite in
proving that the materials were good and the work well and properly done.

The defendants below called Ulrickson, who testified that the work was not well
done.  Also, Hall to the same point. It is to be observed that plaintiffs below done
away with the evidence of hoth these witnesses. by showing that at the time Ulrickson
made his examination, he could not see how the arch was built. The e2ment was on
the in or under side of the arch, and soil on the out side.

See Thompson’s testimony, Abstract 13.  Sce Cyrus Pierce tastimony, Abstract 13,
and other to same point.

Hall was contradicted in cvery important particular.

The manner in which the vault was built was a question for the Jury. It was sub-
mitted to the jury fairly, and it is submitted whether this Court under the evidence will
set aside the verdict,

The Record further shows that the arch was rebuilt by Pierce. The main walls of
the vault were used.  The arch built in the same manner by the same workman, and
no fault found with it.

2p. Porxt. The second error assigned upon the record, is that, ‘portions of the de-
position of Peter O'Loucks was suppressed. No such objection or ground was claimed
or set forth on the wotion for a new trial, and it is submitted that plaintiff cannot avail
itself of such objection now. :

The propriety of excluding that portion of the deposition will be apparent when the
record shows that the defendants below claimed that Smith and Pierce entered into a
written contract. See contract annexed to Louck’s depositions, and sce the 10th in-
struction asked by defendants below.

Now was it proper for Loucks to swear to the provisions of the contract when the
Company rvelied on a written contract, and offered the same in evidence to the jury.
Besides it does not appear when the objection to the suppression was made; whether
at the time the order was made or afterwards. As a matter of fact, the motion to sup-
press was made before the case was called for trial.  Besides all this the written con-
tract offered in evidence proved the same thing in substancz, so that no injury was done.

The third point relied on by the plaintiff in error, is that Smith promised to rebuild
the vault. This conversation between Smith and Toucks took place after the arch feli
down.

The Court will notice that Swmith went three different times to Loucks to settle,
No claim was made by Loucks that the vault was defectively done.  Smith wanted
his pay; and if the vault was built by Smith and Pierce accor ding to contract he was
under no legal liability to rebuild the arch.

1. The promise or agreement claimed to have been made by Smith to repair the arch
was not that Smith and Pierce would rebuild it, but that he alone would do it. The
agreement was not made by the two ; and being made by Smith alone, it could not be
set up to defeat the action brought by hoth,

2. If Smith and Pierce built the vault according to the contract and in a good
workman like manner, and the arch fell down without fault or negligence on their part
their was no consulemtmn for Smith’s agreement to rebuild the avch.
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3. Loucks did not on his part or on the part of the Company, agrce to pay any-
thing for rebuilding the vault. He only proposed to pay Smith and Peirce for build-
ing the one they did build, if Smith would rebuild the arch.

4. This proposition was made for the purpose of settling the dispute and admissions
or propositions made for the purpose of a compromise and not evidence against the
party making theirs.

The case was tried before a Jury before the Justice, who found for the plaintiff $180-
On the trial before the Circuit Court, the verdict was for $150. Substantial justice
has been done. The whole case fully and fairly presented in the instructions to the
Jjury ; and it is submitted whether the Court will force the parties into another trial.

This Court has laid down the rule so clear and distinct, in so many cases that a ver-
dict will not be disturbed, unless clearly against the weight of evidence, that it is not
deemed neccessary to refer to authorities.

The record shows a case where much neccessarily must be left to a jury. Loucks
resigned his Presidency and figures as the principal witness in the case; and while
Smith and Peirce could not appear as witness; they believe they have showed good
ground for the judgment helow.

GROVE
For Defendant.
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IN THE SUPREME COURT,

STATE OF ILLINOIS.

APRIL TERM, 1860.

THE SPRINGDALE
CEMETERY ASSOCIATION,

8.
JOB SMITH, et al.
DEFENDANT'S BRIEF AND POINTS.

This suit was brought by the plaintif’s below, to recover the amount due for build-
ding a vault for the defendant below. .

The plaintiff’s below proved on the trial that they employed experienced work-
men ; good materials and used due care in Building the vault and that the whole was
done under the supervision of the president of the defendant. See testimony of Jere-
mish T. Smith, Printed Abstract, page 2; William Thompson, Record, page 19;
William Bennett, page 3, James Morris, page 4. There was 48,268 bricks used in the

construction, worth $12:00 per M., vuuuueereeiuneeerenemnnnnsesesemmoseseensns $579 20
See Smith’s testimony, page 1 and 2.
Add Cementing, see Card’s testimony, record JTED B nootnocbooansaoecaons 20 00

$599 20

Defendantiiipaid,..contitis St St S sl . Simnie S G S 379 32
See Abstract, page 6,......... B 0000080 i A OB O DGR otk 219 88

The Jury found for the Plaintiff below, $150.
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After the vault was finished, a portion of the arch fell down, and the main question
in the case is whether the falling down was in consequence of any defect in the mate-
rials used, or in any want of skill or care on the part of the defendant.

1. Porxr.—All the witnesses examined on the part of the plaintiffs below, unite in
proving that the materials were good and the work well and properly done.

The defendants below called Ulrickson, who testified that the work was not well
done.  Also, Hall to the same point. It is to be observed that plaintiffs below done
away with the evidence of both these witnesses. by showing that at the time Ulrickson
made his examination, he could not see how the arch was built. The cement was on
the in or under side of the arch, and soil on the out side.

See Thompson’s testimony, Abstract 18. Sce Cyrus Pierce testimony, Abstract 18.
and other to same point.

Hall was contradicted in every important particular.

The manner in which the vault was built was a question for the Jury. It was sub-
mitted to the jury fairly, and it is submitted whether this Court under the evidence will
set aside the verdict,

The Record further shows that the arch was rebuilt by Pierce. The main walls of
the vault were used. The arch built in the same manner by the same workman, and
no fault found with it.

2p. Poixt. The second errar assigned upon the record, is that, portions of the de-
position of Peter O’Loucks was suppressed. No such objection or ground was claimed
or sct forth on the motion for a new trial, and it is submitted that plaintiff cannot avail
itself of such objection now.

The propriety of excluding that portion of the deposition will be apparent when the
record shows that the defendants below claimed that Smith and Pierce entered into a
written contract. Sce contract annexed to Louck’s depositions, and sec the 10th in-
struction asked by defendants below.

Now was it proper for Loucks to swear to the provisions of the contract when the
Company velied on a written contract, and offered the same in evidence to the jury.
Besides it does not appear when the objection to the suppression was made; whether
at the time the order was made or afterwards. As a matter of fact, the motion to sup-
press was made before the case was called for trial.  Besides all this the written con-
tract offered in evidence proved the same thing in substance, so that no injury was done.

The third point relied on by the plaintiff in error, is that Smith promised to rebuild
the vault. This conversation between Smith and Loucks took place after the arch fell
down.

The Court will notice that Smith went three different times to Loucks to settle_
No claim was made by Loucks that the vault was defectively done.  Smith wanted
his pay; and if the vault was built by Smith and Pierce according to contract he was
under no legal liability to rebuild the arch.

1. The promise or agreement claimed to have been made by Smith to repair the arch
was not that Smith and Pierce would rebuild it, but that he alone would do it. The
agreement was not made by the two ; and being made by Smith alone, it could not be
set up to defeat the action brought by both,

2. If Smith and Pierce built the vault according to the contract and in a good
workman like manner, and the arch fell down without fault or negligence on their part
their was no consideration for Smith’s agreement to rebuild the arch.
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3. Loucks did not on his part or on the part of the Company, agree to pay any-
thing for rebuilding the vault. He only proposed to pay Smith and Peirce for build-
ing the one they did build, if Smith would rebuild the arch.

4. This proposition was made for the purpose of settling the dispute and admissions
or propositions made for the purpose of a compromise and not evidence against the
party making theirs.

The case was tried before a Jury before the Justice, who found for the plaintiff $180-
On the trial before the Circuit Court, the verdict was for $150. Substantial justice
has been done. The whole case fully and fairly presented in the instructions to the
jury ; and it is submitted whether the Court will force the parties into another trial.

This Court has laid down the rule so clear and distinct, in so many cases that a ver-
dict will not be disturbed, unless clearly against the weight of evidence, that it is not
deemed neccessary to refer to authorities.

The record shows a case where much neccessarily must be left to a jury. Loucks
resigned his Presidency and figures as the principal witness in the case; and while
Smith and Peirce could not appear as witness ; they believe they have showed good
ground for the judgment helow.

GROVE
For Defendant.






IN THE SUPREME COURT,

~ STATE OF ILLINOIS.

APRIL TERM, 1860.

THE SPRINGDALE

CEMETERY ASSOCIATION,
78

JOB SMITH, et al.

DEFENDANT’S BRIEF AND POINTS.

This suit was brought by the plaintiff’s below, to recover the arount due for build-
ding a vault for the defendant below.

The plaintiff’s below proved on the trial that they employed experienced work-
men; good materials and used due care in building the vault and that the whole was
done under the supervision of the president of the defendant. See testimony of Jere-
miah T. Smith, Printed Abstract, page 2; William Thompson, Record, page 19;
William Bennett, page 3, James Morris, page 4. There was 48,268 bricks used in the

construction, worth $12.00 per M., v...uvvunrereeerereeeeeeriieeeeieeeen. 8579 20
See Smith’s testimony, page 1 and 2.
Add Cementing, see Card’s testimony, record page 5,..................... 20 00

—

$699 20

Defendantisipaidye-ste seshale o) b Sude i der i ioten - < og 379 32
Seer ADEtracEe el B st Ml E o e s rvaa e Pl A e LI 219 88

The Jury found for the Plaintiff below, $150.
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After the vault was finished, a portion of the arch fell down, and the main question
in the case is whether the falling down was in consequence of any defect in the mate-
rials used, or in any want of skill or care on the part of the defendant.

1. Porxt.—All the witnesses examined on the part of the plaintiffs below, unite in
proving that the materials were good and the work well and properly done.

The defendants below called Ulrickson, who testified that the work was not well
done.  Also, Hall to the same point. It is to he observed that plaintiffs below done
away with the evidence of both these witnesses. by showing that at the time Ulrickson
made his examination, he could not see how the arch was built. The cement was on
the in or under side of the arch, and soil on the out side.

See Thompson’s testimony, Abstract 13. See Cyrus Picrce tastimony, Abstract 13.
and other to same point.

Hall was contradicted in cvery important particular.

The manner in which the vault was built was a question for the Jury. It was sub-
mitted to the jury fairly, and it is submitted whether this Court under the evidence will
set aside the verdict,

The Record further shows that the arch was rebuilt by Pierce. The main walls of
the vault were used. The arch built in the same manner by the same workman, and
no fault found with it.

2p. PorNt. The second error assigned upon the record, is that, portions of the de-
position of Peter O'Loucks was suppressed. No such objection or ground was claimed
or set forth on the motion for a new trial, and it is submitted that plaintiff cannot avail
itself of such objection now.

The propriety of excluding that portion of the deposition will be apparent when the
record shows that the defendants below claimed that Smith and Pierce entered into a
written contract. Sce contract annexed to Louck’s depositions, and sce the 10th in-
struction asked by defendants below.

Now was it proper for Loucks to swear to the provisions of the contract when the
Company velied on a written contract, and offered the same in evidence to the jury.
Besides it does not appear when the objection to the suppression was made; whether
at the time the order was made or afterwards. As a matter of fact, the motion to sup-
press was made before the case was called for trial.  Besides all this the written con-
tract offered in evidence proved the same thing in substance, so thatno injury was done.

The third point relied on by the plaintiff in error, is that Smith promised to rebuild
the vault. This conversation between Smith and Loucks took place after the arch fell
down.

The Court will notice that Smith went three different times to Loucks to settle
No claim was made by Loucks that the vault was defectively done.  Smith wanted
his pay; and if the vault was built by Smith and Pierce accor ding to contract he was
under no legal liability to rebuild the arch.

1. The promise or agreement claimed to have been made by Smith to repair the arch
was not that Smith and Pierce would rebuild it, but that he alone would do it. The
agreement was not made by the two ; and being made by Smith alone, it could not be
set up to defeat the action brought by both,

2.. If Smith and Pierce built the vault according to the contract and in a good
workman like manner, and the arch fell down without fault or negligence on their part
their was no consideration for Smith’s agreement to rebuild the arch.
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3. Loucks did not on his part or on the part of the Company, agree to pay any-
thing for rebuilding the vault. He only proposed to pay Smith and Peirce for build-
ing the one they did build, if Smith would rebuild the arch.

4. This proposition was made for the purpose of settling the dispute and admissions
or propositions made for the purpose of a compromise and not evidence against the
party making theirs.

The case was tried before a Jury before the Justice, who found for the plaintiff $180-
On the trial before the Circuit Court, the verdict was for $150. Substantial justice
has been done. The whole case fully and fairly presented in the instructions to the
Jjury ; and it is submitted whether the Court will force the parties into another trial.

This Court has laid down the rule so clear and distinct, in so many cases that a ver-
dict will not be disturbed, unless clearly against the weight of evidence, that it is not
deemed neccessary to refer to authorities.

The record shows a case where much neccessarily must be left to a jury. Loucks
resigned his Presidency and figures as the principal witness in the case; and while
Smith and Peirce could not appear as witness ; they believe they have showed good
ground for the judgment below.

GROVE

For Defendant.

N~
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SUPREME COURT OF ILLINOILS.

Third Grand Division.—To the April Term, 1860.

<« SpriNepALE CEMETERY AssocratioN,”—

|
Appellant. |
oL \ .»l,:l)ull./'rum (irewil Cowrt, Peoria
; | Counly.
Jos Swirit & Hiray Prirce.— Appellees.
Pl |
2 P Ty S 0 e bl
Pages 1 &2 Suit commenced before a Justice of the Peace. by appellees against appellant,

Jan. 29th, 1857, on an open account. of which the following is & copy :

N

$ “‘The Springdale Cemetery Association,
1856 To SMITIT & PEIRCE. Dr.
Oct. and Nov. To 48,000 brick, furnishing lime and mortar, and Tay- B
ing up vault, at 512 per thonsand.. ... coeeeconeoe- $576.00
4 Cementing vault and furnishing materials,. ......... 6,00
% Furnishing centre for arch, .. ....oooereneerereees 20,00
: -$642,00
% " Oreditiat sundny LMES, o deeiccoorcean s .. 345,00

$207.00.7

Defendant below also filed an account, in substance, as follows :

«Smith & Peirce,

‘ To Springdale Cemetery Association, Dr.
1856 For Cash paid L. ITarman, for ex-
Cavation. .. coveen e sasaees & 53,00
Oct. 25th to Nov. 3d, Cash paid—in all,....ooovnenees 345.00
49 Damage for failure toperform con-
e e S S 500,00
$898,00.%
2 Trial was had before said Justice and a jury,.on the Tth of Feb., 1857, and
judgment rendered for plaintiffs for $180. :
| Defendant appealed to Cirenit Court.
13 The cause was tried at the November term, 1859, before said Court and a jury,

w1 s and judgment rendered for plaintifi’s for $150 and cost, and_defendant appealed to
this Court.

The bill of exceptions shows, that on said trial, the pluintili‘s Lelow called Jere-
miah T. Smith, who said, he was, and had been a brick-mason for ten years, knew
plaintiffs’, and the cemetery ground where they built a vault for defendant, in
fall of 1856. Witness, with Frederick Hartshorn, measured it after it was built:
think it was 22 feet long in the inside, and 22 feet 8 inches from out to out.

Front wall solid ; the other walls hollow, and 20 inches thick. Meas-

g
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urement all round, was 66 feet. It was 12 feet wide inside, 15 feet 4 inches from
out to out, and T feet 4 inches high, to the spring of the arch. There were 48,268
brick in it, by masons’ measure: worth $12 per thousand to furnish materials
and build the vault, (admitted that plaintiffs’ furnished all the materials); I
helped build the vanlt. Peter O. Loucks said some things wanted change.
By his direction, the wings were made some 2% feet longer and about 18
inches higher. The piers were near 2 feet high when he came. At his request,
we tovk them down and built them 4 inches wider. We had them 8 inches wide,
and he wanted them 12, These piers are the projections in the front wall, called
pilasters or anties, and stand out 4 inches from the wall. I was there at the start
of the mason work, and left when the wings, side walls, and seven courses of the
arch, were up.  Cyrus Peirce, Johm Johnson, and Bennett, there at same time.
Company’s men were digging foundation when we came. We worked from five
to seven days. The sand came from Burn’s bank, and was good. The brick
were from Giles” and A No. 1. Plaintifls paid 87 per thonsand—an extra price
for them. The mortar was from Wilson’s lime, and good. Work well done,
so far as T could see. Loucks expressed himself satisfied : was there every day
except one or two, while T was there.  The workmen followed his directions.  He
saw the materials, and made no objections that T heard. T would likely have
known it he had. THe told us about the front, and Smith told us to alter as

Loucks directed. The hands were good, experienced workmen.

Cr. BEx. Smith & Pierce were partners. Loucks gave no directions about
building the arch : [[is directions referred only to the plan not the execuation of
the work. Wings built longer by his directions. He said the plan called for 8 inch
pilasters-—and he had them altered to 12, The cost of alteration of such wing
was about §12.  Seven courses of the arch, about 2 feet, laid when T left. The
keying of the arch is the most particular and difficult part. Worked by the plan,

except as Loucks directed changed: ITe made no changes except in front.

Re. Ex. Plan referred to only to get size of walls and arch. Walls hollow.
Loucks directed about putting in ties. Think side walls built 6 inches higher than
plan. Don’t know by whose direction. Was there when Morris cemented vault
on inside © this was the 20th or 26th Nov., three years ago. T staid till Morris
finished. The centre piece was taken ont abont a month after the brick work was

done.  In my judgment the job was well done, and was then finished.

Nathan Giles, called by plaintiffs, said: Am brick-maker® sold the brick to
plaintiffs to build this vault. Helped load two loads. These were good brick. Was
paid something extra, don’t know how much, for good brick. Judging, from
aeneral appeavance, the kiln from which the brick came was good. There were

soft brick in it, but don’t know if taken. Plaintiffs bought hard brick.

David Burns, next called, said : Hauled sand for vault; same I furnished other
builders, think some better. My teams hauled the brick ; T helped load one or
two loads ; have no particular recollection, but think they were good ; saw them

at vault, did not examine particularly.
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Cr. Ex. My teams hauled all the brick for this vault, but two loads ; hauled 80

or 40,000: got one dollar per thousand. My bill was between $30 and $40,
about $35. I,@)'zllls ranged from 500 to 800 or 900 bricks each.

William Thompson, next called, said :  Am a brick-mason, and have been from
14 to 18 years; helped build the vault ; materials good, so far as T know ; laid
a(l:)out. first and last brick ; men all prevtty good workmen. Loucks there, off and
on, pretty much all the the time, and gave some directions about the pilasters.
Wings built something larger, and sides 4 to 6 inches higher, by his direction.
Work well done, so far as I know. Loucks appeared pleased, found no fault with
work or materials, that I heard. We went straight through with the work : were
T or 8 days atit; outside cemented as wall was laid. Centre picce in when 1
left.

Cr. Ex. Mad cement enough for outside. Loucks directions had nothing to do
with turning arch, or manner of doing work, except as to plan, and made it no
harder to build. This arch, a half circle ; as strong a form as any: if well built

and materials good, ought to stand.

William Bennett.—IIelped to build front of this vault, and worked about two
hours on arch. Ilave been brick-mason 16 or 18 years. Loucks there several
times, gave directions as to front. IHad a plan. Would come round and figure out
from it, and make suggestions. Materials pretty good so far as I recollect. Work
well done. Loucks’ directions regarded only the plan or style of building, not
the manner of executing the mason work. The front had nothing to do with
strength of arch. Plan used by Loucks here identified by witness as the same
attached to deposition of Loucks.

On Re. Ex. This witness stated : There are no specifications on this plan;
don’t know whether the other plan there or not.

Cyrus Peirce.—Am brick-mason. Ilelped to build this vault. As far as 1 know
materials good, and think workmanship very good. Think the work done under
Loucks’ direction, and to his satisfaction. Helped to finish the arch, but not to
ceinent inside. Cement on outside good, and properly put on. It was an inch
thick. Loucks there, more or less; don’t know that he accepted the work, but
scemed pleased. He is not a mason or architect. Gave directions about front;
don’t know that he gave any about manner of building arch. ‘

Re. Ex. Arch 1 foot thick.

Gozen L. Ryor.—Am carpenter. Made centre pieces for this archj
made in the usual way Worth $25 to make and take them up. Smith paid me.
The arch is semicircle. Saw vault after arch was taken down. Side walls not
injured. Not cemented inside then. Water, in case of rain, conld not flow to
any extnet on the top of the arch from the hill behind. Saw loose bricks in
arch at this time: one whole & two or three pieces were loose, and one which
might be called the key brick had fallen down one-half to three-fourths of an inch,
John Hall called my attention to it, said he thought arch would fall. I did not
think so. Hall pushed loose brick up with stick, and it would fall back.
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Re. Ex. Ilall told me he had taken out the arch. Iall keeper of ground, and in
attendance. The brick could not have been rendered loose by taking out centres.
The loose brick particularly spoken of, was from 7 to 9 feet back from front and
right in top of centre of arch. Walls not dry at this time. Side walls 6 or 7 feet
high when I put it centres. IHall raised the brick to let me see it was loose. The
other bricks referred to, as loose, 1 could see were below the others,one before and
onc behind the one Iall raised. All appeared to be in top or centre course. I
made 5 wooden centres for this arch. Laid common fencing board on them. A
man of ordinary capacity might take out centres; though the arch might be
injured by the process, by getting the timbers on a ballance. Saw no injury that
could have resulted from taking down these centres. The damage, if any, would
have been to front wall, in forcing it out. The brick referred to were not

loosened by taking down these centres.

James Morris.—I cemented inside of this arch on 26th November, 1856. Did
the work properly. Materials good. The centres had been taken out. Smith
helped me a little at the start. If any bricks loose I should have noticed it. Saw
none. Could not have cemented over loose brick without putting it in. Am a
Lrick-layer and have been 16 years. Arch looked like good job.

Cr. Ex. 1 commenced at top or centre. Smith put some on. 1 was out several
times during the day, say one-half dozen times. My attention not called to the
way the arch was built, nor to.what Smith was doing. My back was often turned

~to him. If any holes in the top, except for ventilation, did not see them.

Re. Ex. Don’t know Smith & Peirce cemented any while I was out. After we
started, Smith was smoothing inside of arch. Worth 20 cents per square yard to

furnish materials and cement arch inside, about $13 in all.

Patrick Harman.—I dug foundation for vault. Smith employed me. When
finished, Loucks and Lightner came, and wanted it dug 3 feet deeper, and agreed
to give me $20 for it. Whether charged to Smith don’t know. Lightner paid me.
Smith employed me first, and gave an order on Lightner, for amount of original
bill and the $20, for deepening, some $53 in all, which Lightner paid. The direc-
tion to me was to dig 3 feet deeper. Talked first of setting vault further into hill
but concluded to make it deeper.

Re. Ex. Loucks and Lightner said the vault should be set further back.

Patrick ITarman, Jr.—I helped dig foundation. Dug it 3 feet deeper afterwards.
This brought roof of wall nearer level of ground above. Smith showed us stakes
to dig by. Hall, and I think Loucks was there.

William Giles.—Am brick-maker. Smith bought brick of us to build said vault.
Bargained for as good a lot as we could furnish. Gave him good lot. Got 7000
extra brick for front IIelped load brick.

Plaintiffs here rested.

Defendant then called James Hazzard, who said: Am brick-mason, and have
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been since 1833. Saw this vault after it fell in. Have built a good many arches.
Unless broken down in some way, this arch, if properly built, should not have
fallen: 1t was a semicircle, the strongest form of arch. About one-third of the
arch, the back end, was standing when I saw it. The side walls were not sprung,
when they do not give, scarcely any weight on top should throw the arch down ;

nor would rain & water, flowing on it from above, efiect it, if properly cemented.

Cr. Ex. About two-thirds the length of the arch, along the centre, had fallen
when I saw it. It had not fallen clear down at the sides. One side was higher
than the other. The rain and frost should not have thrown it down ; nor should
the door being open effect it. The cement on the inside was then firm, and cov-

ered all the arch not down.
Re. Ex. Saw some soft brick in the arch. Once in a while one pretty soft.

Luther Card :  Am bricklayer, and have been long time at the business. Saw
this vault after it fell. This was in February, three years ago. Its form is the
strongest that can be built ; and, if well built, should not have fallen.  When

sides do not give way, scarce any weight on top should throw it down.

Or. Bx. There is near 100 yards cementing on inside and out of this arch.
Worth 20 cents per square yard to furnish materials and cement it.  One-third to
one-half the arch was standing when I saw it. The cementing was on the inside
of that part of the arch then standing. Cannot state why it fell ; no reason for it
if well built.

John Hall : Know this vault. Was there all the time they were building it.
Noticed the brick used. Some too soft. Told the workmen so. Some soft brick
put in side walls and some in arch. Courses in arch not straight. At key course:
the opening was one-half inch wide at one end, and over a course wide at the
other. Both sides of arch were begun and run up together.  When they com-
menced cementing on outside, they had not cnough cement, and mixed up a goad:
deal common mortar to make it hold out. T covered the vault. On Saturdiy
after they got through building, T asked Smith when it would do for me to take
out the centres. Ile said: “Any time after Monday.”” 1 then asked when it
would do to cover it. Ilesaid: ‘It will do to begin this afternoon;” and marked
how high I might then cover it. The balance of covering he said I might put on
as soon after that week as 1 wished. I went on and covered {he vault. T rigged:
scaffolding on cach stde, wheeled up the dirt, dumped it down on the scaflolding,
and then had it shoveled on the vault. Don’t know how long it took to cover it;
but it cost something over $50. The cemetery company paid for this. There
was no rain while we were covering the vault, nor till abcut the next Wednes-
day, a day or two after we got through. No dirt of any account washed off be-
fore the vault fell.  Water cannot run from the hill above on {his vault. The
ground slopes so as to carry {he water to the sides; and an old log lying ip the
hill just behind the vault, protects nearly two-thirds of it. I took the centres out
about the last of the week after the arch was closed, and after waiting some days
thinking some onc wight Le sent Lo {ake them out. Ryors came to do if, with
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another man, just after 1 finished, and before 1 left the ground. In taking them
out, I first dug along one side and let the props settle all along, so as to let the
the centres down about a foot on that side. On the other the centres rested about
one-half inch on the wall. 1 then took all the props except the centre one out, put
a rope around this, and with men outside pulled it out, and the centres came reg-
ularly down. I saw no disturbance of the arch except a piece of brick which fell
frotn near the loose one, to which I pointed Mr. Ryors. Was there when arch
was cemented on inside, and saw Smith chipping pieces of brick and chinking
them in where the bricks were loose. It was cemented the next week, I think,
after centres were taken out. On Saturday, three or four days after cementing, I
found the vault down. There was about twenty inches of dirt on top when it
fell.  Smith said nothing to me about the way I pulled the centres down. Peirce
rébuilt the vault under a new contract, after Smith and he had dissolved. It was
rébuilt on same centres and sidewalls, except a soft brick here and there, which
we had taken out ; and as rébuilt is still standing. May be an inch or two more
dirt on it now than before. There have been many heavy rains since. The ré-
building cost $301 and some cents, which the defendant paid; also, about $35 for

recovering vault.

Defendant here offered receipts, showing payments to plaintiffs on account of
said vault, amounting to 3399 22, which are admitted by plaintiffs, except $20 of
the amount paid Harman for deepening foundation, which plaintifis claim shouid
not be charged to them. The sum paid for rébuilding the arch is not included in

said amount.

Witness then further said: By the contract, plaintifis were to go into the hill
ten feet further than first dug.  Harman begged off, and it was then agreed to go
deeper down. By the change the digging was onc-half less than to go back into
the hill.  Smith agreed to pay for sinking the foundation deeper. Defendant was

to pay Harman and charge to Smith.

Or. Ex. In Loucks’ absence I was to see that the work was done as required
by plan. IHave the superintendence of the cemetary grounds. Was not present
when the contract was made, but saw and read it over. The centres were made
of boards. The posts were made of young saplings. 1 asked Smith when it would
do for me to take out the centres, saying, at the same time, “We want the vault
as soon as possible.” e replied: “It will do any day after Monday.” 1T told
some of the men some of the brick they were using should not go in if the build-
ing were mine. It rained the fall the arch fell. It fell in last of November or
first of Dec. I spoke to Pierce when rebuilding the arch to have the soft brick
in sides dug out. 1 did not take out the centres the last time. Saw Smith poke up
two spauls to tighten bricks in key of the first arch when he came to cement on
inside. Since this vault rébuilt, another rault built on these grounds, from which
I helped to take the centres out.  When this arch first finished there were about
four ymasons at work. The opening at the key course was narrowest in front.
‘Smith consented to dig the foundation.deeper, rather than go fayther back into the
hill.
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Re. Ex. The plauns for this vault were on the ground, and referred to while
plaintiffs were building it. 1t was rébuilt by Pierce in latter part of June and

beginning of July, 1857.

Charles Ulricson : 1 know the vault in question ; saw it after part of the arch
had fallen. Am an architect, and have been for 21 or 22 years. Am conversant
with the different modes of building arches. Saw this arch in Jannary or Febru-
ary : onc-half or some more had then fallen © understood it fell in December pre-
ceding. 1 examined the masonry of the arch where not covered: The cement
had fallen off a number of square fect, which could be seen. There was a length
of six or seven feet along the top or centre of that part of the avch still standing,
from the aperture where broke, back, and running down the sides about two feet
which was uncovered. There were also some other spots from which the cement
was off. The course of brick in thisarch did not runin parallel lines: At the key
course they were wider apart behind than forward.  What constituted the key
was as much as two courses wide behind, and tapered forward soas tobe only one
course wide where it broke off, and seemed to have come together or nearly so in
front. To be strong, an arch should be so constructed that all the brick should
verge directly toward the centre. As built, the brick in this arch were not so laid,
but were laid irregularly, verging toward different points. Two diagrams made

by witness were here exhibited to the jury. for which see page 30 of record.

The upper diagram, witness said, shows how the brick in a well-built arch
should be laid, the lower one the manner the brick in this arch were laid, as could
be plainly seen where the arch was broken. On the sides and for some distance
up the arch was pretty well built, but toward and at the centre it was not well
built. The brick were so laid as hardly to form a key at all. It became neces-
sary to fill up with spauls and broken brick to close the arch.  This arch was a
semicircle, the strongest form of arch, and very hard to break, unless the sides or
abutments give way. 1 did not form a distinct idea of the cause of its falling.
Tad it been well built, it should not have fallen. There was no weight of dirt on
it to throw it down. It was a foot thick, and the weight such an arch should
carry could hardly be caleulated.  When an arch is well built it is best to take
out the centres soon, and while the wall is green, thus giving the brick in settling
an opportunity to press together more regularly. If poorly built it is best to let
{the centres stand till mortaris well set to brick and become indurated, when, if
mortar is good and has time to become hard and chrystalize, it will become almost
as hard as brick, and may hold up the arch however irregularly laid. There was

snow on the ground when I went up.

James McCoy next called, said: I was present in the fall this arch was built,
at a conversation in Peter 0. Loucks’ store in Peoria, between said Loucks and
Smith, one of the plaintiffs, about said arch. Smith came to get Loucks to ac-
cept it. Loucks said he hoard it had fallen down. Smith wanted company fo
pay for building it. Loucks said company would not pay for it unless Smith

waould rébuild it, then they would pay according to contract. Smith said he
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would fix it up the first fair weather, but wanted the companyto furnish materials,
to which Loucks would not agree. Loucks scemed to convince Smith, and I un-

derstood Smith to agree to furnish materials and rébuild the arch the first fair
weather.

Or. Ex. Smith asked Loucks at first to go up and accept the vault, and said
the falling in was not his fault. Loucks insisted that it was his fault ; and finally

the agreement to rébuild was made as before stated.
Deposition of Peter O. Loucks.
Ans. to first int.:  Know parties to suit.

To 2d. Know contract made between Smith & Peirce and the cemetery asso-
ciation for building vault on ground of the company a little north of the city.
Don’t remember date ; think was in October or November, 1856. I negotiated it
for the company with Smith. Smith & Peirce were to build a vault according to
a plan 1 had drawn.  The size and style were denoted on the plans, as also the
materials to be used, which Smith was to fnrnish, and for which he was toreceive
§515. But after the contract was signed, Smith said he had omitted to cherge
for coment, and wanted $10 added for that. I then erased the 15 and put in 25.
Tle told me it was convenient for him to do it right away, and that he would do it
cheaper just then as he had nothing on hand. On {his account he got the job. I

belonged to the company then, and was a committee to make the contract.

.

“To3d. The plaus A and B, now exhibited, see pages 50 and 51 of Record, are
the same by which we contracted, and were used during progress of work.

To 4th. The writing under the plan on paper A, with erasures, as now seen,
was made at same time with the contract.

To 5th. The signature under said writing is Smith’s, and made when we made
the agreement.

To 6th. This writing was to evidence the contract as far as it went. When
the contract was made, the wings, as designed, were to be ten feet long. If the
wings required to be longer defendant was to pay for the extra length. But this
was not mentioned in the written contract: otherwise the writing was designed

{o evidence the contract.

To 7th. Smith & Peirce began to dig foundation the next weck, but delayed
(=} o

the mason work some three or four weeks after the foundation was dug.

To 8th. 1 know Smith began and progressed with the vault till the arch was about
two-thirds turned : as T was there secing whether the work was done according to
contract. After that T knew nothing about the work till Smith came and wanted
to settle for it. 1 referred him to the secretary. IIe said he had seen him,
but he objected to settling because the cementing was not done. Smith then
agreed to cement it, and when done, he was to set a day, and we were to go and
accept the job, if done according to contract. Smith came a week or ten days
after and set the next day ; and Mr. Lightner and I were to go up with him. He
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did not come, but came some days after, and again wanted to settle. I then told
him T learned the vault had fallen in.  IIe agreed to rebuild it, and defendant was
to pay the contract price when that was done. Plaintiffs never rebuilt the arch to

my knowledge.

To 9th. Plaintiffs built the wings two or three feet longer than per contract;
the additional cost could not exceed $10 : no other extra work was done that I
recollect. There was an alteration about the door way, but it had been put up

wrong, and they took it down and vebuilt it to conform to the plan.

To 10th. Plaintiffs agreed to put in good hard brick. In springing the arch
they put in a good many bats and soft brick; to which T objected, and told the
workmen they were using too many bats and soft brick. Smith was not present
then. I told Smith, when they were hauling the brick, they were hauling too
many soft brick; he said he had engaged and paid for hard brick and would go

and sce abont it, and started for that purpose.

To 11th. I have no interest now in the result of {his suit. My interest ceased
two years since or more.

Cr. Ex. by plaintiffs :

Ans. toint. 1st. I was President of the Company when the contract was made.
I acted as such, in all, about two years, and till after this suit commenced, when
I sold my stock, and had no farther interest in the company. When I made the
contract T had an interest of $400, which I had paid in. The contract with Smith
& Peirce, was in writing, except what related to the wings. Don’t know whether
company agreed to make road to vault, nor whether the road was to be repaired
before the vault was built. Don’t know when the road was made, but it was
made when I went out and found men digging the foundation. The company
selected the site, but did not digythe foundation, nor did they prepare it. 1 was
present from time to time, till the arch was about two-thirds turned. The company
was to furnish front door stone, sill and coping. Furnished sill about time of dig-
ging foundation. Coping not all furnished till front was (up. Part of it on the
ground before. I sold one share of stock to Edward Hudson, for sixty dollars,
and ballance to company. Did not sell in order to become a witness, but because
I had a chance to sell. I thought it probable the company would call me, but that
was not my reason for selling. The company made no change in depth of founda-
tion. It was not dug at first as deep as intended. Tarman not in employ of

‘company. The company made the road over which the brick tvas hauled, but I

don’t know that they were to do it.
Ex. in chief resumed.

Ans. to int. 1st. Plaintiffs not delayed because of the coping. Part of it was
on hand when the wall was ready for it, and Smith said it was of no consequence
about the remainder, as he could as well set it when he came to cement the vault.

To 2d. An alteration of the foundation was made either by Smith or Ilarman,

who was in Smith’s employ. The effect was to.diminish amount of digging. The
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45

10 °
vault was set in a bank, and the alteration threw it farther 01'1;1', and avoided the ~ -
deep digging in the bank. The stakes had been set by Lightner, Hall and
myself, with Smith, before concluding the contract. When Smith and Harman
said they were ready to lay the foundation, I went out, Smith telling me Hall said
the excavation was not enpugh into the bank. . And 1 so found it, and showed
Smith it was not according to the stakes. Harman said he had dug as he con-
tracted with Smith and would dig no deeper unless paid more for it. . Smith

agreed to have it dove, the company to pay Iarman and charge Smith.

To 3d. At time of making contract nothing was said about making or repairing "

. any road for use of plaintifls. Before this, Lightner or Hall had said the company

would repair a certain road at or near a ravine, which was done, but don’t know
when. '

To 4th. Plaintiffs never made any complaint about roads that I know of.

5th. Think should have known if they had.

6th...Smith was out at the cemetery with us and over. the roads before the con- - .

tract and: kuew their condition.

2d. Cr. Ex:
1st. Smith came first to settle, about the last of November the year the vault .,

" was built.

9d. The word contract was not mentioned in the conversation. T supposed the -
work was all right. Knew nothing to contrary, then.
3d. 1 made no claim then that the vault was not bLuilt according to contract.

4th. He came the second time, in from T to 10 days after. v
5th. Think he said in this second conversation, that the job was done, or to that

effect.

6th. 1 did not deny it in that conversation.

7th. It was a week or ten days after, when he came the third time.

gth. It was then,I told him I heard the arch had fallen in.

oth. Smith said it was not his fault, but was caused by water running down
the bluff.

10th. It was at this time he offered to repair the vault.

11th. He offered to repair if we would furnish materials.

12th. It was part of his proposition that the company should furnish materials.

13th. e proposed to repair the first warm weather.

14th. T did not understand his proposition to be,.that he would do it ““as soQn
as the weather would admit in the next Spring.”’ : .

15th. There was talk about repairing the vault that winter.

16th. I do not recollect the precise words, but it was to the effect that it would
thaw and become warmer in a few days and then he would do it.

17th: Smith’s proposition was only to do the mason work.

Re. Ex. by defendant:
1st. I never saw Peirce about settling, but had three interviews with Smith on
the subject, The first time he said the job was done except cementing. That he
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had the hands engaged and would do that immediately, and would like to
settle, as he needed money to pay his hands. T referred him to Mr. Lightner, the
secretary.  We did not settle then. I next saw him after my return from St.
Louis. when he called to set a time to go and receive the vault.  We agreed on
the next day. He failed to come and we did not go. At the third interview,
Smith proposed as stated in my second cross examination, which I did not accept
but told him that if he would go on and build the vault, we would settle then with
him, which he agreeed to, and was to do it the first thaw ov warin weather. [v

my proposal Smith was to furnish every thing and he agreed to it.

2d. There was no additional compensation to be paid to Smith & Peirce for
rebuilding the vault.

3d. -Hayes was to set the coping which he had not ready in time. T.did not
sce him do it. But he brought his bill for doing it to the company.

(ross-Examination renewed.

Int. 1st.. Mr. Peter 0. Loucks, will you now state npon oath all that was said
by Mr. Smith and by yourself in the conversation that took place belween you, at
the time you told him you had heard the arch or vault had broken dowa?  Re-
peat the conversation as it took place, without note or comment, if’ you please.
Also, the l:ulgu:lgé used by the p:n‘tic.'u. Relate theavhole conversation fully, dis-
tinctly and fairly, so help you God. State where the conversation tnu‘-\'.l,xl:xco,
when, and who were present.

Ans. It is impossible for me to recollect all that took place. T have already
stated in substance, as near as I can recollect, all that took place at that time.
The conversation took place in my store on Washington street.  James MeCoy
was pr :é(!nt at the time, and heard the whole conversation.

Tnt. 2d. Do you upon oath state that you cannot make any favther or fuller an-
swer to interrogatory last above.

Ans. Not with any certainty.

Int. 3d. IIow many private conferences have you had with the attorneys of
defendants, since commencement of this suit ?

Ans. They have spoken to me several times, but 1 caunot tell how many, as 1

have not kept account.

Int. 4th. Referring again to the conversation you had with Smith at the time
you told him the vault had broken down, will you please relate that portion of
gaid conversation you do recollect.  Which of you spoke first on the subject, and
what did he say?

Ans. T have already stated what T recollect of the matter, and cannot tell who
spoke first.

Int. 5th. Do you positively refuse to answer the last interrogatory propounded
to you?

Ans. I have already answered it as near as I can recollect.

. Tnt. 6th. Did Smith in that conversalion say anything? If he did, state what

- Li2-said—repeat his words.
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Ans. " T cannot repeat his words any nearer than I have already don

o.
Int. Tth. Please repeat now what he said in that conversation ?

- Ans.  What I have already stated before, as n qarly as T can recollect.

Int. 8th. Did you say anything in that conversation 2 If you did, please re-
peat what you said, using the same words as nearly as you can.

Ans. I did: and as nearly as I can recollect are thé same as T already stated.

Int. 9th.  Did anybody else say anything in that conversation? If they did,
state who it was, and what they said.

Ans. Idon’t know of anythine beine said by any one else.
: ) 5 A J

Int. 10th.  Will you now please repeat the conversation that took place between
You, at the time you told him you had heard the vault had broken in, in the order
in which it ook place, using the words, if you remember them, and if you do not,
S0 state, and repeat the conversation in substance, as it took place, to the best of

your recollection.

Ans. Mr. Smith being in my store at that time, and after a great deal of con-
versation on both sides, and which 1 do not recollect sufficiently to state the very
words: but Mr. Smith did at first propose to rébuild. the vault, providing the com-
pany would furnish the materials.  And in veply to this proposition, I told him
the company would not accept, but that the company would be satisfied to accept
the vault provided he would rébuild it at Smith’s expense, and which he said he

would do the first warm weather.,

The contract referred to by the witness, Loucks, and attached to his deposition,

'S follow:;
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down centres. 1t was properly done, and as I should have done it. No possible
injury could result to this arch from the manner of doing it.

Gozen L. Ryors next called: Ieard Hall’s statement about taking down cen-
tres. 1t was done right. Arch not hurt by it.

Defendant here rested.

Rebutting evidence by plaintifls.

.James Morris recalled: Did not see Smith chinking loose brick in arch;
when cemented. If he had, should likely have seen it if looking that way. The
arch looked well-—as well as last one—when I cemented it. Courses as straight

and brick laid as well in one as the other.

Cr. Ex. My attention not called to fact whether courses straight or not.

Thompson recalled: Heard IHall’s testitnony. Did not mix common mortar

with cement for this arch. Saw none mixed. Think should have seen it if' done.
Think had plenty cement. Think some chunks in soil Hall covered vault with,
but didn’t notice particularly. Didn’t hear Hall or Loucks complain of soft brick.
This arch a half circle, and row locked. Some binders put in. Lach tier was sep-
arately keyed. One looking on inside couldn’t tell whether arch well built or not.
Opening at key course narrower in front than behind. Less than onc-half inch
wide before, something overa course behind.  We split the brick in front and put
in mortar and spauls behind to key it. Have built several arches just like this.
Courses as straight as we could lay them without a line.

Or. BEx. All the courses in an arch should be properly laid, and support cach
other, and the arch sprung on same pitch throughout. Tenders mixed the
cement, but don’t know who. Saw part but not all of It mixed. Arch finished

Saturday before election.

Jeremiah Smith, recalled:—Hclped rebuild the vault. Saw no soft brick dug
from sides. Think I should if done. Remember no complaint by Loucks or Hall,
about soft brick. When we rebuilt the arch, cement was off in spots, and about
a foot round the edges. Used the old brick, and cement still on them. As many
bats in second as in first arch. One-third of the arch had fallen. We knocked
the rest—a little over half of it—down with scantling. It was very firm. Couldn’t
soe if courses straight or not. Was cemented over inside, and dirt on outside.
Cement not off where key or arch brick was. Some spots not over eight inches
across where cement was. Ulricson might be mistaken—I might be. First saw

the arch after it fell, about two weeks before suit before Justice.

Cyrus Peirce, recalled. Helped rebuld this vault. Saw no picking of soft
brick from wall. Heard no complaint from Hall or Loucks ‘about soft, brick.
Think first vault built as well as second, which still stands. In laying the brick
they naturally turned the centre. Remember seeing no strips along centre
from which cement was off. One-third, or a little more of Arch standing when
rsbuilt. Saw no common mortar mixed with cement for outside. Ifinuch, should
have felt it in working. Ulricson couldn’t tell how vault was built: from inside.
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Ifties all laid straight and each properly keyed, could’nt tell from inside how it
was built.

Think courses come out about same in last as in firstarch, Cant say if opening
wider behind than before. Took no more pains with second than first arch.

L. Harman, recalled :—The dirt dug for covering the arch was strong sift dirt.
Some lumps in it. Did not hear Smith agree to second digging. We talked of set-
ting it further back. Lightner and Loucks thought it was not far enough back.
Or. Ex. Don’t know who set stakes first time. Thought Smith was to pay me for
first digging. The brush and timber were cleared off where I was to dig. I did
not dig as far back as the ground was cleared.

Re. Ex. No complaint that foundation not dug where was to be.

R. Scofield, next called, said:—It began to rain Dec. 1st, 1856. Dec. 2d the
wettest day I ever saw. It froze on night of second.  Cant say how long it con-
tinued frozen. Was heavy rain on Tuesday or Wednesday before, but not sure
of this. 1 Remember the rain on Dec. ist and 2d, as I was married about then.

Thomas B. Whitby, next called by Plaintiffs, said :—1 have been an architect for
fiftecen years. Ileard the testimony abont this arch. No difference between
strength of arch built as this was done, in which the courses are laid straight.
The low lock arch the strongest kind. No difference if courses not straight, if
keyed up well and joints parallel.  If wall green and work bad, more likely to
fall when centres taken out than after. If this arch stood two or three weeks, it
was long enough to test the workmanship. Frost may throw down an arch after
it comes out. Have known arches thrown down in this way. Frost tends to
Kill the mortar. A loose brick in an arch twenty feet long, would not endanger it.
One may take out half’ dozen pieces, if not together, without damage. Irom
Plaintifls’ {cstimony. the work in this arch was well done.  Effects of throwing a

solid lump of earth on top when mortar green, injurious.

Cr. Ex. Never knew arch thrown down by frost. Not workmanlike to have
loose brick in arch. Pressure should be equal in all parts of the arch. Can be no
perfect kep if key lines not same throughout. Presumption in such case that the
work was not well keyed. Harder to key where opening narrow. When a brick
is set in, the pressure should be equal on every part, as great below as above. If
hard spaul press above and soft mortar below, key not good. If the brick in this
arch were laid, as shown by Ulricson, it could not be keyed.

\Vright,'ne.\'t. called by plaintiffs, said :—If work in an arch defective, & centres
taken out while green, the arch more likely to fall then than after.

Plaintiffs here again closed.

Defendant then read in evidence the summons issued in this case by the Justice,
showing that suit was commenced on the 9th of Jan. 1857.

Charles Ulricson, recalled by defendant, said :—Hall’s way of taking out these
centres, as good as any that can be adopted for a semicircle arch. The diagram,
first exhibited before alone shows how an arch should be buit. The example below
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2d. If the jury believe from the evidence that such contract was made and
afterward partially deviated from, as to plan, by consent of plaintiffs without any
stipulations as to price, such deviation would not entitle plaintiffs to more than
the contract price, unless they have proved it to be worth more ; and in that event
the contract price must govern in regard to all work done in pursuance of it, and
forms the rate by which to estimate the value of such deviation.

3d. When a mechanic or other workman undertakes, for a valuable considera-
tion, to furnish materials and do a piece of work for another. the law implies a
warranty that the work so done shall be reasonably sufficient for the end designed.
And if the jury believe from the evidence that plaintiffs undertook to build an
arched cemetery vault for defendants, and that either from defect of materials or
workmanship the arch feli in, plaintifls are Jiable to defendants in this suit for all
such damages as have been proved to be thereby occasioned.

4th. Although a contract by a mechanic to do work and furnish materials in
his line of trade is silent as to degree of skill to be exercised, the law, neverthe-
less, obliges him to do the work in a workmanlike manner, and so as to answer
the end for which it was designed.

5th. If the jury believe from the evidence that the plaintifls agreed to furnish
materials and build a vault for defendant and ona plan furnished by defendant, for
an agreed price, without any expressed stipulation as to skill in the workmanship,
and that the same, soon after being finished, fell down, without fault on part of
defendant, or defeet in the plan, the plaintiffs ave answerable for the damages
thereby occasioned.

6th. Unless the jury believe from the evidence that the witness, ITall, removed
the centres from the vault by the request or under the direction of defendant,
the defendant is not responsible for that act whatever might have been its cfiect.

Tth. If the jury believe from the cvidence that the ‘plaintiffs undertook to
build the vault in question without any agreement as to time of payment, the
law implies that payment was not to be made till the work was finished or ready
to be delivered to defendant in good condition. And if the jury further believe
from the evidence that after said work was done and before delivery to defendant,
the arch of said vault fell down without any fault on part of defendant, and that
the same was not rebuilt by plaintiffs under their original contract, when this suif
was commenced, the plaintiffs are not entitled to recover.

8th. If the jury believe from the evidence that after the arch fell down plain-
tiff, Smith, agreed to rebuild it upon terms that were accepted by defendant, and
that defendant stood ready to comply with the terms so agreed on, and that plain-
tiffs failed to comply on their part, plaintiffs are not entitled to recover in this
action.

9th. If the jury shall believe from the evidence that the arch of the vault fell
in only a few days after it was finished, that fact is proper for the consideration of
the jury in determining whether the same was built in a good and workmanlike
manner.

10th. That the plan and specifications by Loucks, with the writing thereunder,
is in evidence before the jury, and is a valid contract between the parties until
proved to have been set aside by a subsequent agreement between said parties,
and it js not material that it should be signed by both parties—if signed by aue
party, and acquiesced in by the other, and acted on by both, it is sufficient. .
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11th. If the jury believe, from the evidedce, that plaintiffs.built an arched vault
for defehdant, urider thé contract given: in evidence; ‘that said arch feIl"ixi, and
that plaintiffs afterward were to rebuild it, without further compensation than that
specified in the original contract, within a certain time, and that plaintiffs did not
rebuild it within that time, and that defendant rebuilt it afterward, then defendant
is entitled to have a reasonable compensation for so rebuilding it, set off against
what plaintiffs would be otherwise entitled to recover.

12th. If the jury believe, from the evidence, that plaintiffs built the vault men-
tioned by witnesses in this case for defendants, That soon after it was built, it fell
in: that there was then a bona fide dispute between plaintiffs and defendant,
through its proper agent as to whose fault it was that the vault fell in, and
whether defendant should pay plaintifis for building such vault, and that to settle
such dispute, it was agreed by plaintifls, (acting through Smith, one of them),
and defendant, (acting through P. O. Loucks, its agent), that plaintifls should
rebuild said vault, and that ¢hen, in consideration thereof, defendant should pay
plaintifis the full amount defendant had contracted to pay plaintiffs, in first place,
for building such arch, this would be a valid agreement and binding upon plain-
tiffs : and if plaintiffs did not perform such agreement to rebuild, they would be
liable to defendant for damages, which defendant suflered by reason of the vault
not being so rebuit by plaintiffs.

13th. If the jury believe, from ihe evidence, that defendant has suffered dam-
age from default or want of care and skill of plaintiffs, in performing their contract
for building vault mentioned by witnesses in this cause, and that such damage
exceeds the amount which plaintifis would otherwise be entitled to recover, the
jury should find for defendant the amount of such excess, as shown by the evi-
dence.

14th. If the jury believe, from the evidence, that the arch of tire vault fell down
after it was built, and before it had been used and accepted by defendant, it is in-
cumbent on plaintiffs to show, by satisfactory evidence the cause of such falling
down, or {hat the falling down was not caused {rom any defect in materials or
workmanship, and if they have failed to make such proof, the law will imply that
it was because of improper construction or materials, that, the vault fell in: and
in that event plaintiff cannot recover.

Which instructions were given by the court:

Verdict for plaintifls of $150.

Motion by defendant to set aside verdict, and for new trial, for the following
reasons :

Ist. Verdict is against the weight of evidence.

9d. Verdict is against law.

3d. Court gave erroneous instructions to the jury, for plaintiff.

Motion over-ruled, and judgment for plaintiffs, and defendant excepted.

ASSIGNMENT OF ERRORS:

1st. In excluding proper evidence offered by defendants below.
9d. In instructions given to the jury for plaintifls below.

3d. In overruling motion of defendant for new trial.

4th. In rendering judgment for plaintiffs, upon the verdict.

T Oy pRRTAN, | Tor Applant
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SUPREME COURT OF ILLINOIS.

Third Grand Division—April Term, 1860,

‘‘ Springdale Cemetary Assaciation,’’ Appellants,
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APPEAL FROM CIRCUIT COURT. OF
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