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Supreme Courl.

WASHINGTON/COUGHRON,

SUS

i
J

Mogris GurcuueY Interpleading with

This case comes here upon the decision of the Court below in refusing
o correct a record entry.

The first question is, were all such persons as were interested in the motion, notified of its
pendency ? To answer this it will be necessary to ascertain the state of the original record,
and who were thereby affected, or to be affected by enforcing it.

The parties were originally Coughron, PIff., and Gates, sole Deft. to a judgment by confes-
sion for $128.25, and costs, with an order for special execution. This is all that the original
judgment amounted to; calling it a mechanic’s lien don’t make it so. The party sues out a
summons on the common law side of the Court, to answer “in a petition for a mechanic’s lien,
to the damage of said Plaintiff of $200.” Before the term of the Court when that writ was
returnable, the Defendant authorizes an Attorney to appear for him in that cause, and confess
a judgement for the amount of the Plaintiff’s claim, and thereupon a petition is filed contain-
ing a sufficient statement to entitle the party to recover, if filed as a declaration, and the plea
of the general issuc interposed alone. To this the Defendant, by his Attorney, files a cogno-
vit actionem for $128.25, amount of the items of Plaintiff’s demand as attached to his petition,
and the Court in vacation renders a common-law judgment for that amount, and a special ex-
ecution.

It is not pretended or claimed for the purposes of this case, that the Court could render
any decree on the chancery side of the Court, establishing a lien, as such, on property in vaca-
tion. Itisa question of doubt whether the Court at that time possessed power to render a
decree upon confession of parties in vacation; something would depend upon the character of
the decree. If it was upon a mere money demand, to be satisfied by an ordinary execution, it
is difficult to see any good reason why, under the broad language of the statute giving a Court
having both chancery and common-law jurisdiction, power to render judgment upon confes.
sion, why it cannot as well render a money decree as a money judgment. And in any event,
such a decree would render our Statute to be nothing but a judgment, and in case of doubt,
would be referred to that power of the Court, under which it might stand consistently with the
law and the intention of the parties.

But the langnage used in the entry is nothing but the language of a common-law judg-
ment, establishes no lien, and directs that execution issue to make it of certain lands, describ-
ing them.

This, then, as between the parties, is merely a judgment. Can it be anything else as to
third persons? Are they at liberty to treat it as a decree establishing a mechanic’s lien adverse
to their interests, when upon its face it is no such thing? Under the mistaken view that this
judgment did, or might effect injuriously, their rights, Gutchues files the affidavid of Swift
and makes a motion to set aside this judgment, and be let in to defend, and discloses the fact
that Swift had, under trust deed from Gates, sold the property described in the judgment, bid
it in himself, and made a Warranty Deed to Gutchues. In reply to that, Coughron discloses.
the fact that Gutchues had leased the premises and agreed to take up the incumbrance to
Swift, receive a deed from him, and when repaid by rent or otherwise, to reconvey to Gates—
these facts as to state of title are not denied.

At this time, then, when the motion to interplead was first made, the only parties inter-
ested were Gutchues, holding warranty deed from Swift, and Gates and Coughron.

The petition states facts upon its face that show that no proceedings under it could by any
possibility affect Gutchues’ interest in the land, whatever it might be, as more than six months
had elapsed after work done and time for it to be paid for had elapsed. (Sec. 24 of Lien
Law.)

The work was done under a general employment, and no time set for its payment ; it was
then under the law to be paid for as soon as completed. The petition then says that when the-
work was done it was then agreed that Coughron should not be paid for it until one year from
that time, January Ist, 1848—in other words, the original contract was modified, and payment
of the money that was then due at the time of completing the work, for it was extended for
one year. By this extension Coughron lost his lien, under the decision of 3 Scam. 179. The
original contract is what controls in these cases of licns, as to the time when they attach and.
how soon they must be enforced to save them.
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This state of the case, that is, that Coughron had a lien but had lost it, that Gutchues as a
prior incumbrancer on the property, could not be injured, appeared on the face of the papers,
and it must be presumed was within the cognizance of the Court below, and therefore is im-
portant in correctly understanding the character and effect of the orders made by the Court
and their construction.

T'am under obligation to the counsel (Mr. Morris) for his admissions on page 3rd of his
printed brief, as to the law of the case, and the rights of the parties.

It is clear under the facts as presented in the record then before the Court—1st, That Gates
had an interest that might be sold on an execution. 2nd, That Gutchues was but an incum-
brancer. 8rd, That the defect in his title converting him to an incumbrancer, was not the
act of Swift, but his own act. 4th, That his interest as an incumbrancer was by laches of
Coughron prior to his (C’s) lien as a mechanic, and must be redeemed by him. 5th, That Swift
had no longer any occasion to take care of Gutchues’ interest.

Upon this motion on the affidavit of Swift, and nothing to show that Gutchues interposed
in the matter personally, except that Collins, as his Attorney, moves to open the judgment, &e.,
a cause is placed on the docket entitled “Washington Coughron vs. Morris Gutchues, who
interpleads with Ira Gates.” Thisis not Coughron vs. Gates, but Coughron vs. Gutchues.
The case under this entitling remains on the docket of the court without further action
taken by either party until March, 1850, when the order is made to correct the record entry
of which this motion is now interposed.

Eixecution was issued and parties’ land sold, and redemption about to expire, when Swift
still troubled with the nightmare of a mechanic’s lien, files, April 27th, 1851, a bill to restrain
the sheriff from making deed, and to set asidesale. After this bill was filed Gutchues sells to
Whaples, July 7th, 1853, and Whaples to Morris, Seps. 9, 1853,

Then Morris, Whaples, Gutchues, Swift and Gates are, or may be, interested in resisting
this motion to correct, and they are all notified and appear—Gates consents—the others resist.

There are two constructions to be put on the order of March 1st 1850 ; one that it merely
dism issed the interpleader; the other, that it dismissed the original caumse. 1f the latter,
then the question is, did the order of Nov. 15, 1851, on notice to Collins, the Attorney of
Gutchues, authorise the order that was then made ? If it did, then the execution and sale are
regular; if it did not, does it lie in the mouth of the resistants, who are mere incumbrancers to
object ?

Which of the two constructions shall we put on the order? It is clear from the affidavit
filed, that so far as the interests of Gutchues and Swift were concerned, there was no object to be
gained by their interpleading. Coughron could not establish a lien upon his own showing ;
they were not partics to it, and could not be affected by it. They, even if made parties, the
proceeding conceding that their claims were prior to the claimant’s, could not be affected by it.
This interpleader, then, being a useless proceeding, is it not to be presumed that the parties
and the court were dismissing the auxillary motion to the original cause, correctly entitled in the
motion itself, and not the original case. Again, under that motion, the Court had no power
to interfere as between Gates and Coughron. Gates admits his indebtedness and gives a
judgment. The Court might stay that judgment, as to third persons, but could not upon
their motion set it aside as to the party defendant confessing it, and yet Swift, the guardian
of Gutchues, not content with taking care of his interest, also wants to protect Gates and set
aside a judgment as to him, when there is not a shadow of pretense that Gates, ever contend-
ed that it was wrong.

This should have been the character of the orders of Oct. 6 and Oct. 3, 1848 ; they should
not have affected the whole proceeding of Coughron vs. Gates, but only so far forth as it affect-
ed Gutchues’ interests in the land; and it is to be presumed that the reason why, as Chicker-
ing says in his affidavit nothing further was done at the time because probably the counsel sup-
posed those orders did not affect the rights of Coughron as against Gates at all, under that view dis-
missing the interpleader, would be sufficient, nothing further would have been necessary, Coughron
could at once take out his execution. But when after court the matter is investigated, it is
found that those orders were broader than were necessary, and operated to stay execution as
against Gates himself, the counsel applies to the Judge, he says you had better wait until term
time and then the proper orders can be entered so as not to be any question about it. The
counsel, to do nothing in the dark, give notice to Gutchues’ counsel of what they intend to do,
and he makes no objection.

If, however, the Court should view this as an order dismissing the case of Coughron vs.
Grates—then was the notice of Nov., 1851, to Collins, sufficient. At that time the only party
outside of the record interested was Gutchues; so far as (tates was concerned, the papers on
file were then sufficient to warrant a judgment against him,—and Whaples and Morris had not
yet bad their conveyances, they had notice when they acquired title, as the order was then made
of record, the lease between Gates and Gutchues of record, and they notified by les pendeus—
for from Oct. 1848, to the present, this property has been in litigation.

e st
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The notice is to Collins, the attorney of record for Guteheus, entitled in Coughron vs. Gates,
is directed to «“J. H. Collins, Esq., att’y for Morris Gutcheus, who interpleads in above case
with above defendant,” is for the entering of a “new judgment in above suit,”” and service ac-
cepted by him. Was this sufficient notice? As to the time and manner and person, it was
for the Court below to say—see 11 Ills., 59—and no objection seems then to have been taken
to it. 'We are upon this question of notice cited by the counsel to 4 Scam. 409. The Court
say that to reinstate a cause upen the docket, notice, accompanied by copies of the affidavit on
which it is founded, should be given to the opposite party. The point of the case is that a
copy of the affidavit must be served,—not that it must be served on the party and not the at-
torney—for in that case the notice was upon the attorney.

But fa much clearer case is that of 11 Il's. 59, O’Conner vs. Mullen,—under which this
notice is clearly sufficient, and the giving of notice is a matter for the Court below to regulate.

It is not now charged that Collins was not the attorney of Gutcheus, that he did not give
him notice, or that he did not attend to the interest of his client. The motion is made before
the Judge who made the original order; he seems to have been satisfied with the correctness
of the notice, and the propriety of the order he then made. What wasit? The order dis-
missing the interpleader still left the orders of Oct. 6, 1848, and Oect. 30, 1848, standing ;
they had to be vacated first, or such an order entered by the Court as was equivalent to it ; un-
til that was done no exccution could issue upon that judgment. The dismissal of the inter-
pleader, without further order, would not have that effect, and this is evidently what Judge
Spring meant when he said it should be done in term. The attorney of Gutcheus is notified
that such an application would be made, for I think that so far as he, Gutcheus, is concerned,
the setting aside of those orders would come clearly within the notice. Its effect was substan-
tially the same; no objection was made ; Collins was an attorney practicing in that Court, and
it is to be presumed that if he had objection to make he would have made it. He made none then,
—the Court who was familiar with the matter, whose attention is shown to have been called to it
in particular by application in vacation, allows it to be done. And who objects to it now, and
for what reason? Gutchues and his grantees who have acquired this property from him, with
notice object to Coughron collecting his debt, subject to their rights whatever they may be.
The reason assigned is that this was originally a mechanic’s lien suit ; that summons was issued
before petition filed; that judgment was entered in vacation. Now these are mere irregulari-
ties ; might be heard in the mouth of Gates, but not from third parties, who can only show
that a judgment is as to them unjust, not irregular—against conscience, not against the prac-
tice of the Court.

This judement as to Gates is final—it concludes him ; no mere irregularity can vitiate it ;
his confession waived all that. The Court will as to him, presume that the parties intended
what they did and could do. His, (0.’s,) lien was gone, but he had a claim upon Gates. Gates
could say take your execution against this land and I will confess:a judgment for the amount
of your claim. There is nothing in this that is illegal—12 Iredell. N. Car. 88.  1f Gates had no
interest, the judgment was a nullity as to the land.- If he had, Coughron was entitled to it in
satisfaction. And it is competent for the parties to stipulate as to the extent of a judgment,
and it don’t lie in the mouth of third persons to,object.

The counsel in this case are extremely unwilling that we should confess our ervors; they
can’t let us surrender—they will not accept a truce on any terms. We baptized our proceeding
in its infancy ¢ a mechanic’s lien suit,”” and though even in that character, which it can hardly
be said ever to have had, they not being parties to it, are and can be in no way bound by it, yet
they still call it so, for unless they can harp on mechanics lien, they have no basis for their ar-
gument. They don’t deny their character of prior incumbrancers—whom we now have aright
to redeem from, but seek to raise a question upon the bona fidis and regularity of the assign-
ment from Gates to us. Admit if you please that Gates confessed a judgment which was with-
out any consideration whatever, yet such a judgment is competent for the redemption of lands
from Sheriff’s sales; is it not equally so for a redemption from a mortgage ?

Could Grates, had he been disposed, set aside this judgment? Does not enough appear in the .
record up to and at the confession, to show that Conghron had a valid demand in contract for.
services rendered to $128,25 7 Was not Clark sufficiently authorized to appear and confess it?
If so, Gates himself cannot interfere—see 8 Blackford, 133. The judgment is good and final
as to him—and is so as to all claiming under or through him.

The cases in chancery hinge upon this—that hy their bill they charge that this suit is to en-

force a mechanic’s lien, and if a lien is established by it, it casts a cloud upon their title. But
under the argument of the counsel on his third page, from the references to 3 Gibon” to «“17
T1. 4247, and his remarks, it is difficult to see how, they are to be injured, or that there is any
equity in Swift’s bill.
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JI NGTON COUGHRON. ) SuveremE CourT—ERROR TO
vs. Cook Cv. Common Pleas Court.
es, Intorpledant with Ira Gates. 3 -
ABSTRACT. 27{ d/}-ymn P 2z ,(11_(/', b Lrrer«

On 16th Dec. 1854, the Plaintiff filed his motion by I:dll & Burgess his Attorneys, Page 16
{Lull then being Administrator of Gates and Attorney for Plaintiff,) to corroct the order
and judgment made in this case, March 1st. 1859, viz: “¢ This day comes the parties by
their attorneys, and on motion of Collins. defendants attorney, it is ordered that this
cause be stricken from the Docket at the ¢ost of the plaintiff. Therefore, it is considered
(by the Court) that the defendant have and recover of the said plaintiff, his costs and
charges by him in this behulf expended, and have execcution therefor,” de so amended
that Gutchees withdraws his interp 'eader,and on his motion it be stricken from the docket.

On 22nd April, 1856, (April Term,) this motion was heard (with two Chancery suits
‘toucking this and other matte:s, in one of which this motion was filed,y which motion the 40
Court over-ruled, and plaintiff excepted. This is assigned for error. The papers in the
two Chancery suits with the following were read on this motion.

On 6th September, 1848, Gates, by writing, authorizing any attorney of any Court of
record to appear for him and corfess judgment for the amount of the plaintiff’s claim 9
and rclease, error, &ec. ; ;

‘On (next day,) Tth September, 1348, Mr. Lull dled the same with plaintiffs petition for .
méchanics’ lien, and cognovit, signed in H. A. Clark’s name only, not as attorney for any

one.
The petition states, about 1st December, 1846, Gatos pretended- to be the owner of Pet. _’T
‘certain land, (desceribing it.) That he did enter into a verbal agreement with Gates,” to

do carpenters work-on house, barn &c., on said land, at $1,50 per day. The number of 4
days he bestowed in labor on the premises was 85} days—claimed $128 and 25 cents, :
due him as per bill annexed. Completed work, middle of January, 1847, At the time

of completion it was qgreed payment shou d not be demanded till 1st January, 1848, which

is elupsed, payment refused—prays that the Court would make an order that said prem-

ises be sold to satify his lien,according to the Statute and proceeds applied, &c.

Judgment was then entered by the Clerk in vacation awarding execution against the 4.
premises for $128 and 25 cents—Execution issued and returned, “stayed by order of the é?,
Judge,” & On 61m Ocr. 1848, R. K. Swift made affidavit of the facts appearing of
regord in the case, and of his ownership of the estate by sale to him under a Trust
Deed and prior lien, and his subsequent sale and deed, of warranty to Morris Gutchees
of the same—that he was interested to defend it against the plaintiff’s pretended lien
Which he believed had no just or equitable foundation whatever, and set on foot to extort
mooey from him—that he has a good defence to it. On due notice given and motion, 20
30th October, 1848, (at October Term,) the judgment and all proceedings under it was a7
set aside and vacated, and: the cauge. placed-on docket” with liberty to-Gutchus to hecome
party to the Petition.  (But the plaintiff did not, nor’ would, make either Gutch-

. a8 or Swift, a party to his Petition, so two years passed away, consequently.) On_March, 88
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1st 1850, on motion; by ColliLs, the cause was stricken Trom the dockei at the plaintiff 's.

costs; and judgment given against him for costs.  (Parties were then out of court, 11,

IIL. R. 646,)

Mr. Lull’s affidavit of April, 9th, 1856, (as attorney for Coughron, Administra-
tor of Gutchees,) says he was present when Collins made said motion, striking the
cause from the docket, he understood hin: 2s saying he had concluded to withdraw the.
interpleader and dismiss it, supposed it was so doune—it was =0 understood—and that no
further interference would be made by Swift or Gutchees, as they wound not be ecffecte-
by the proceedings. After Court arose he applied to the Clerk for ezecution on old judg-
ment, he then found the order entered in such manner—without vacating the previous
orders, that the Clerk thought he had noright to issue it. He consulted Judge Spring,
who thought the nature of the order was final—he could not make it in veaation—that the

order of March, 1st, 1850, and all previous orders could be vacated, and new execution

awarded—(If so, why did he not give such notice and make such motion, inster.d of giving
notice, in November gave notice to Colling, he would move  for @ new judgment.”) That he,
taking ,t he order of November, 15, 1850, intended to correct the entry of 1st Mareh, prior.
Mr. Chickering testifies to the best of hisrecollection, Collins’ motion was to dismiss inter-
bleader, as he understood it. (Now the order of the Court, Mareh, ist 1850, ean not be
changed or void by parole evidence. See 15 Til. R. 85, 86 it point. The order made ata
subsequeut term—November, 151, 1850, is therefore void, and the executien thereby issus
ed; is alsoveid « Hrs allorre Cr v Al Bl s bl e gt .

On 13 March 1847, Gates & Gutchees made an agreement in writing, by which “Gates
is to rent or hire the tavern stand” for one year with privilege of two, to Gutchees at $400
a year, 400 to-be paid 25th inst., which shail draw 12 per cent. interest after paid. Gutchees
should finish the barn with his means by Octobor,and Gates to pay for it. Carpenter allow-
ed dollar a day. Gutchees to furnish money to pay off Swift, by 15th of May, then next
Gates to allow 12 per cent. interest on money Gutchees may pay; Gutchees to lay bar-
room floor, and Gates to pay for it, and also to pay Gutchus for his trouble to find a loan
of money to pay Swift, for which he was to have deed from Swift as security. Gutchees
to give bond to deed it to Gates, when money refunded by rent or otherwise; all money
Gutchees raise over his own, Gates to pay extra interest over 12 per cent.

On 12 Nov. 1850, Mr. Lull gave notice to Mr. Collins, that he would on 13th move the
Court for a new judgment against Gates. [ This notice did not legally bring Gutchees, Swift,
Or @ates, before the Court again, as Collin’s employment wes ended, and the notice to him
was nothing.  See. 11 1ll. R. 646 Goodrich vs Huntingdon.) s P 29,

On the 15 Now. 1850, the Court on that noticc made an order vacating the order of Sept.
30, 1848, (which sataside the Jjudgment and proceedings of Sept. 7, in vacation,) reinsta-
ting the old Judgmens, with an award of executions; (Leaving the order of March. I
1850, untouched and in full force, which had dismissed the plaintif’s cause, at iis costs.)

On 17 March, 1851, special alias execution issued against the Property, and the
same was advertised and bid off by the plaintiff, for the amount of his judgement, in-
terest, and costs, April, 28, 1851. But no certificate was issned or deed made, or cost paid
or execution returned.

(Tilis order awarding execution, and ths executiou and sale, are void. See 11, IL,
€46.)

On 27 April, 1851, R. K. Swiftfiled his bill against Coughron, Gates, and Church, the
sheriff, parties, defendants, to enjoin them from making the certificate and deed under
the salé to the plaintiff; with'a prayer for injunction, and on hearing to perpetuate it,
which was granted. ., ° "~ ; 2 et ’ e
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40 On 54 duly, 1855, the plaintiff filed lis Bill, vs. Gate's administrators Lull; Gutcliees,;

Swsft, Whaples, Morris, aud others to compel the execution of the deed to him for the en -
N

ire property. Lefiole Lot moistame el Y

[';Erc-:e two Chancery suits, by request of plaintifi’s solicetor were “‘consolidated” and
heard together with the motion to amend the record and change the judgement as above
stated, after the papers in the chancery suits were read. The court after argument, on
consideration dismissed the plaintifi’s Bill; decreed a perpetual injunction in Swift's cause
and overruled the plaintiff’s motion to mend or set aside the judgment of dismissal. Such
was the order of proceedings.] TN O iy Y

“Judgment sct a side without notise to the opposite party is void.” Bears vs Low, 2. [Zcc/Tszicer Cc
@ilman, 281.

“The Court has no power to reverse its own judgment after t-e term is passed, and the
parties are out of court. Bibb 846, Jieed vs Batcheldor. -

A. Court can not reinstate a cause which had been discdntinued at a prior term; any
order made thoreon is void. 5 More, R. 459, Barkurshin.

A confession of Judgment is no bar to equitable relief. The bar applies only to a legal
defence of the same party. 4, Lirt. 160, Mosedy.

The decrees of 7th September, 1848, and 15th November, 1850, obtained witheut
making Swift, Cutclices, Whaple, ard Marie, parties, is asto them fraudulent and void. ]
17, e, 424, f&’orey, L“g.ﬁi&&, 427.X) 7 B. Moore, 851. Alexander vs Stevens.

Judgmcnt or decree by confession, as against othes parties/Tust prove the debt was
Jjust aud Lonu fide, otherwise it cannot overthrow another salé,\th:ugh it be fraudulent.
Roberts on Fr. 489. 2 L cco W 4 7.

Le'see may show lessors title ended. 4 Scam. 90,

So in Mechanics’ lein case. 8 Gibon 511. Shaffer vs Weed. So the filing of the pe-
tition six months after debt due Ly the terms of the contract, the lein if any he had,
ceased as against Swift and these claiming under him by a prior lein, 3 Gibon, 511.

The petition must show a cause of action and right to recover. This does not do so.

It does not state when the money was to be paid; till on or after its complelion. It was
then agreed it should not be demanded till Jan. 1848, 8 Scam. 544.

17 lis. 424, All persons in interest should have been made parties. The rights of
those not made parties are not afected by the decree, or any procecding under it—they
must stand as if no decree had ever been made.” They, have no right to decree the
sale of our property and sell it,

In 15 Iils. 85. The court say: * It was not competent to show by parol evidence that

the Justice of Peace intended®to enter a different judgment than the one entered on his docket.
It is émportant his record should remain immutable and constitute the sure evidence of their
ndjudications as of the higher courts. Upon the faith and stability of these records,
rights are acquired and transactions based, as well as of other courts. If the Justice
¢un record one judgment to-day, and years after overturn it by testifying to another which
he kept in his memory, no sort of confidence can hereafter be placed in their records.”
This is sound logic and good sense.

The act establishing the Cook County Court in 1845, section 4 declares that the Judge
shall have power in term time to Jfiz any number of days, snd times at which he will hear
in vacation at his chambers, motions, arguments of demurers. agreed cases, &e., and for
making interlocutory orders neccessary to expedite proczedings in a cause; and the Chans.
oery Court shall be always open for granting such orders as Neccessary in practice, Pro-
vided that no final order, Judgmant, or decree shall be entered in vacation except judgments
by confession, which may be entered at any time. Provided further that the Ceurt shall
examine and sign the record and order on motion days 3
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The decree then made in this case the 7th Septemter, 1848 was void. 1fit was a jullg:
ment it iz also void—Lecause there was no declaration filed. Nor was it made and entered
on any motion day—or in term time—nor was the sanie examined and sigred by the judge
as required by law. : :

But suppose Mr. Collin’s motion was such as Lull & Chickering urderstood it to be, to
wit: ;hé. withdrawal and striking theinterpleader from the docket at Gutches’s cost.

What was there to be staicken from the Docket? Therewas noe pleadings on file of
Coughron »s. Gutchus or vice versa. A simple entry on docket, ¢ Wishington Coughron
vs. Morris Guichus who interpleads with Ira Gates.” This was all. There was a petiticn
of Coughron vs. Gates on file. But, t.H_e plaintiff nor his soliciiors would so amend it as
to make CGutchus & Swift, or either of them parties—although the Court ordered the case
to be docketed and Gutchus allowed to be made a party defendant, and be allowed to
interplead, yet the petitioner did not, i}or would amend his petition to make Gutchusn
party, and the case by that title remained on the docket without any steps by either to
amend the pleadings in the case till lsii, Mareh, 1850, when the suit was ciricken from the
docket at Petitioner’s cost—without his solicitors making any moticn for execution, for mew
judgment, or for any purpose, knowiné as they did that the forwer judgment or decree ZJ i}
was vacated and set aside—what coul(f; they have been dreamiug about? The fact is, » Aaiiog .
as I suppose, they did not understand the effect of striking the case from the docket, and 5 :
judgment for costs, until the Clerk exp}g}ined it to Mr. Lull. They dared notmake Gutches,
or Swift & party to his petition, nor has he dared to attempt to prove his claim to Ye a
just one. Although Swift charged by his affidavit, that plaintiff’s claim was the produet
of a frandulent combination to cheat a,nd fravd him, and without just foundation. Yet
they have no credible proof that his claim was for a full, or legal, or valuable or bong
fide consideration, which is necessary to be shown. See the case of Thomas vs. Southard,
2 Dana, Ky. R 476, in point. Every c¢ircumstance is this case go to prove a fraudulent
combination by Gejes end Coughron, and their solicitors acts tends same way.
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