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Supreme Court, State of Illi
FIRST GRAND IDIVISI(ON.
JUNE TERM, A. D., 1s67.

————, e

MILLER, ) ;

VS, Appeal from Bond.
JENKINS. S‘

Ist. There is nothing in the record to warrant the errors assigned.
The supposed bill of exceptions has no seal, and is therefore incomplete
and no part of the record. 2 Purp. Stat. 824, sec. 21, Jones vs. Sprague,

2-Seam. R., 55:

2d. - The affidavit of -the juror, Lemuel Adams, could not be received
to impeach his verdiet. 1 Graham & W. on N2 T, 111, 113, 114. Fores.
ter vs, Girard, Beecher’s Breese R., 74, Smith.vs. Eames, 3 Seamn. R., 81

3d.  Under'the monarchical regime jurons-were suspected, starved and
coerced like slaves into verdicts. In the Uiited States-the jurymen are the
peers of the jndges, and are allowed to separate, and,like him, eat at hotels
while cases are pending before them.. Tie modern doctrine is that the
Courts regard a jury of freemen ingorruptible, as-themselves and verdicts
will not be set aside for misconduct unless the Court is-satisfied that, they
have been unduly influenced by external causes. 1.Graham & W. on N.
T., 85. Smith vs. Thompson, 1 Cowen R., 22, Horton vs. Horton, 2 14,,

589. Harris vs. Brown, 4 Wash. C. (. R, 32, Rowe vs. The State, 11
Hump. R., 491. The power of Conrts to grant new trials for mistake of

law or fuact where injustice is done, is ample security in such eases. Per
Breese, C. J., in Smith ys. Eames, 3 Scam. R., 82.

4. Tt does not appear that the parties tampered with the jury or that
the juror at supper was spoken to or that the conversation was in his hear-
ing. Such impertinent remarks in a country where free speech is univer-
sal, would set aside all verdicts where the jury is allowed to separate.

5. The item of $20 for tools, about which the officer spoke to the
dury, “was not objected to at the trial” us:zppears by Miller’s afidavit.
The officer swore that the Jdury made up their verdict as to all the other
items before they inquired of him as to that undisputed one,

6. The 2d instruction refused was fully embraced in the first instruc-
tion given in behalf of Miller. Courts are not required to give duplieate
instructions, or additional instructions containing the same principle.
Bland vs. People, 8 Scam. R., 364. May vs Tolman, 20 [ll. R, 448. Prior
vs. White, 12 Id., 261. Main vs, McCarty, 15 1d., 441. Montag vs. Linn,
23 1d., 551.

7. In this case justice has been done. The laborer was only allowed
reasonable compensation for his services, and the judgment below ought to

<gtand,

WM. H. UNDERWOOD,
Attorpey for Defendant,

o
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INTHE SUPREME COURT,

e —— i —

State of Illinois---First Grand Division.
JUNE TERM, A. D. 1867.

- Appeal from Boud.

V8.

JAMES M. MILLER, Appellant, )
]
)
}

JOHN 8. JENKINS, Appellee. !
APPELLANT'S BRIEF.

The defence in this case is predicated upon the hypothesis of a partner-
ship between the parties. We think therefore as the 2d instruction was
drawn with reference to the evidence of this case, and as we uuderstand it
embodied the law of the case it should have been given to the jury by the
Court.

Again we contend this case must be reversed upon the ground of the
gross misconduct of one of the jurors and of the officer who had charge of the
jury. See affidavits in the record of Miller defendant, L. Adams, and Hal-
lam’s testimony on the motion for a new trial in the Court below. The
item, 20 dollars for tools had not been objected to on trial, nor is there any
evidence respecting it in the record of the case. Courts will not tolerate
such conduct on the part of an officer having charge of a jury, as this officer
is guilty of. There is no question but his statements to the jury in their
room did influence their verdict and change it from what it would have been
had he said nothing to them.

See Martin vs Morelock, 32 11l., page 485, and Yates vs People, 4&
1., page 52T. e

See also Graham & Waterman on new trials, vol. 24, pages (tempering
with the jury by an officer,) 328 and 355 inclusive, where the jury called in
witness to the room. Particularly see case cited, of Metcalf vs Dean, Cro.
Fliza, 189, But the principle is so familiar I forbear citing any further au-
thorities.

The rights of parties are too sacred to allow the jury to receive any
testimony after they have retired, in the absence of the Court and parties or

yi:hout their consent,
i PHELPS & MOORE,

Appellant.
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Appellant’'s Abstract.

JAMES M. MILLER, Appellant, )
[

VS, b APPEAL FROM BOND.
JOHIN S. JENKINS, Appellee, }

—————.

This was an action of assumpsit, brought by appellee in the county court, and taken by change of venue to
the Bond Circuit court, April term, A. D. 1867. The declaration contained the common counts for work and
Jabor. To this there was a plea in abatement, and demurrer to the plea ; demurrer sustained by the court.
Plea of general issue with notice of off-set. Motion for continuance on affidavit filed: motion allowed. Triai
ordered by the court on appellee admitting that absent witness mentioned in affidavit would testify as statedl
therein. Jury called. '

John L. Jenkins (plaintiff below) was introduced as witness, and testified that he was a cabinet
maker, that he commenced work for defendent below, July 16th, 1866, and continued to work for him
as stated in his account, and that the account for work and the other items are correct ; that at the time he
commenced work he had had conversations about a partnership, and he supposed that such an agreement yould
be made, in the firm name of Miller & Jenkins ; that shortly after Miller advertised the shop in his own name,
without consulting him, and shortly after all thoughts of partnership were abandoned ; that he was dissatisfied
and wanted to quit; that Miller told him he might stay and work by the day; that he assented and continued to
work by the day till February 20th, 1867 ; that then Miller turned him off, took the key, ordered him to leave
the shop, which he did, and that defendent below had possession of the shop and furniture ever since.

On Cross-Examination (plaintiff below) said that a large bill of furniture, amounting to some $900 was
bought, and alsc a turning lathe, for about $12,00; that these things were bought while he supposed a part-
nership would pe formed ; that he was spoken to by Miller about the purchase, but they were bought by Miller
in his own name. A memorandum containing a list of furniture with prices and figures in an account hook
were shown, (plaintiff below) and witness said he did take the list home and examine it, and did make the figur es
at Miller’s request, but not for the purpose of settlement, and did not refuse to settle because Miller proposed
to put the stock of furniture up at auction.

Hallam testified, that he had worked in the shop with plaintiff below ; thinks his charge, $3 per day, rea-
sonable.

Cross-Examination, heard Miller ask Jenkins about three weeks after they commenced work, whether he
(Miller) should charge a horse he had bought to use in running the turning lathe, to the store, or whether he
should charge by the day for it ; did not remember the answer.

Rathiff testificd, that in the fall of 1866 he had hauled wood to the parties to the suit in payment for fur-
niture, speaking to Miller about payment, Miller said he ought not to have hauled all the wood to J enkins, they
were not partners, Jenkins was only a hired hand.

Cross-Examination, witness said that the conversation took place in the store of Miller & Son; that G. W.
Miller was present, and also said Jenkins was only a hired hand ; defendent below also said Jenkins had had his
share of the wood.

A. G. Henry testified, that defendent below made returns to him as U. 8. Assistant Assessor, of the busi-
ness referred to, in his own name.

Max Horn testified that the price charged per day was reasonable.

W. S. Smith, Jr. testified, that the $900 worth of furniture was purchased by Miller ; heard no other name
mentioned.

Plant, Colcord and Alexander testify that the reputation of Wm. Mantel (the witness mentioned in affida-

vit for continuance, ) for truth and veracity, was bad.
’ ‘Wl L)
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Defendent below then introduced Stewart, who testified, that about the 26th of November he had a conver-
sation with plaintiff (below) about the furniture business; that Jenkins (plaintiff below) was working in the
shop, and Le wished witness (Stewart) to buy Miller (defendent below) out; he (Jenkins) told witness that he
could make from five to six dollars per day repairing and working in the shop ; he (Jenkins) was doing well
enough, was getting one-half the profits of the business ; he (Jenkins) thought there would be work enough for
both, himself and witness.

Stahl testified to the correctness of account of defendent below, $28,50.

G. W. Miller testified, that he was present at the conversation mentioned by Ratliff, (witness) ; that he did
not tell Ratliff that Jenkins (plaintiff below) was only a hired hand, neither did defendent below ; that he heard
defendent below tell Ratliff that Jenkins was only entitled to his share of the profits; that he (witness) was
present in February just before plaintiff below stopped work ; plaintiff below had had the paper (list of furni-
ture,) and book (shown him when on the stand as a witness,) home with him for examination—parties were
trying to settle, they conversed about the amount of stock on hand, of which he understood the paper had a list,
defendent (below) told plaintiff (below) that before they could settle they must dispose of their stock, and pro-

posed to sell it at auction, to this plaintiff objected ; cannot tell the exact words used, but there was no claim set

£

AN

&

up for pay by days’ work.

D. R. Brown testified, that about the time plaintiff (below) commenced work for defendent he told him he
was to have half the profits. ‘

James M. Miller (defendent below) testified, that about the middle of July, 1866, after several conversa-
tions with plaintiff (below) about the furniture business, he representing that with capital he could make from 5
to 6 dollars a day, and more if he had a turning lathe ; he (witness) concluded to go in with him, having some
spare capital ; it was agreed that he should furnish most of the capital, and plaintiff (below) was to attend to and
work in the shop, and that he and plaintiff (below) agreed that the profits and losses should be divided equally
between them ; that they commenced business July 16th, 1866 ; that the store was conducted and advertised in
his own name without any objection from plaintiff; that after consultation with plaintiff (below) and by his ad-
vice he bought a turning lathe and stock of goods, amounting to about $900, paying cash; that he afterwards
proposed to have the stock insured, and plaintiff (below) sanctioned it ; that he (defendent below) afterwards
found it necessary to devote most of his time to it; that the account is correct, as corrected by plaintiff (below);
that the business was not as profitable as he expected. In February parties tried to settle, the list on paper
shown first witness (plaintiff below) was made out and cash book footed up by plaintiff (below). Plaintiff (below)
proposed that witness*{defendent below) should take the stock on hand at cost,:}which he declined; and he (de-

fendent below) proposed that the stock be sold at auction, to which plaintiff (below) replied that he could not
stand that.

Cross-Examined, did not tell Ratliff that the parties were not partners.
Ratliff recalled testified- as before.

W. A. Allen called, said he heard part of the conversation, inferred that defendent (below) meant to say
that they were not partners.

This was all the testimony, whereupon defendent asked the court to instruct the jury as follows :
1st. The court instructs the jury that if they believe from the evidence that the plaintiff and defendent

“were in partnership, and that the account now sued on is a part and grew out of said partnership transaction, they

must find for the defendent, unless they also believe from the evidence that said partnership has been settled.
2d.  The court instructs the jury that if they believe from the evidence in this case that John L. Jenkins
and James M. Miller formed a partnership, by the terms of which James M. Miller was to furnish most of the
capital, and said John L. Jenkins was to give the care, diligence and mechanical skill, &c., and that the said
parties agreed that the net profits and losses were to be shared equally between them; and that said Jenkins

‘agreed to share said losses and profits, and receive such share in fuil of all claim for remuneration for his servi-

ces, they must find for the defendent, unless they believe that said partnership has been settled.
The first of which was given, and the second refused ; whereupon the jury found a verdict for plainti ff, for
the sum of $182,25; and thereupon defendent by council moved for a new trial, for the following reasons :
JOHN L. JENKINS, g In Circuit Court, April Term, A. D. 1867.

V8.

JAMES M. MILLER, Motion for New Trial.

The defendent moves for a new trial for the following causes :
1st. Because the court refused the instructions requested by defendent. (2d instruction.)
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2d. Because the judgment is contrary to law and evidence.
3d. Because the Jury disobeyed the instructions of the court as per affidavit.
4th. Because of improper conduct of officer in charge of the jury as per affidavit.
5th. Because the verdict should have been for the defendent.
S. A. PHELPS, Attorney,
and in support thereof introduced the following affidavit of defendent’s and Lemuel Adams :

STATE OF ILLINOIS, % o

BOND COUNTY, In Circuit Court, April Term, A. D. 1867.

JOHN L. JENKINS, Personally appeared before the undersigned, James M. Miller, who
V8.
JAMES M. MILLER, being sworn, says, that he is informed and believes that the members of

the jury were prejudiced by conversations had in their presence contrary to the instructions of the court. That
Thomas Wilkins, one of the members of said jury, boarded at the ‘“American House,” kept by Mrs. McCord, a
daughter of Ratliff, one of the witnesses whose testimony was contradicted. That at the supper table on the
evening after the jury was permitted to separate under instructions of the court, Mrs. McCord and other mem-
bers of her family and boarders conversed at length in regard to the testimony, and particularly in regard to the
testimony of said witness Ratliff; also with regard to the contradictory testxmony,-—and witness,—and the mer-
its of the case,—and how it ought to be decided—(in the presence of ‘said Thomas Wilkins }—and that this con-

" yersation was continued for some time, the parties conversing expressing their opinions freely, and against de-

tendent, until a remark was made by one rather in favor of affiant, when the said juryman mentioned the instruc-
tions of the court, and the conversation was ended. But affiant is informed and believes that this conversation
had been continued without any objection being made by said Wilkins, until three different persons, if not more,

‘had expressed themselees freely upon the above subjects, and against the your affiant’s right to defend the Slllt

Your affiant is also informed and believes that J. H. Hallam, who ‘was a witness against affiant, and who is a
constable or acting deputy sheriff, and officer of the court, had charge of the jury on the retirement, and while
consulting on the verdict, conversed with the jury, and pretended to inform them with regard to items charged

in defendent’s account ; and did pretend to inform them with regard ‘to a charge for ‘‘tools” amounting to

$20,00 in said account, and which items had not been objected to in the trial of the case. And affiant believes

‘that said jury were influenced by said statements, and were prejudiced against affiant at the ¢American House,”

and by the improper interference of said J. H. Hallam.

Subscribed and sworn to before me this 24th day of JAMES M. MILLER.
April, 1867. S. A. PHELPS, J. P.

V8.
JAMES M. MILLER,

that, while said jury were in consultation upon a verdict, and before they had agreed upon a verdict, J. H. Hal-

JOHN L. JENKINS, % In Circuit Court, April Term, A. D. 1867.

Lemuel Adams, one of the jurors in the above case, being sworn, says

lam, the constable in charge of said jury, conversed with them and made statements with regard to a charge of
$20,00 for ‘‘tools,” and that such statements were designed to have, and did have an influence on the verdict
of said jury

Subscribed and sworn to before me this 25th da¥ LEMUEL ‘ADAMS.

of April, 1867. S. A. PHELPS, J. P. %

And J. H. Hallam, the officer referred to in said affidavits, being in court, was sworn, and testified that
while he was out of the jury room and had the door locked, he heard a rattlmg at the door and went in, and
the j jury wanted him to go into the court room and ask the court what the évidence was as to whose possession
the tools charged in defendents account were in,—that he told the jury it would do no good, as the court would
only seud him back, and refer them to the evidence ; and he did not go. He then remarked that he knew in
whose possession the tools were,—then several of the jury remarked that as he was a witness in the case he
might as well tell it ; that he hesitated some time and then told them that the tools were in defendent’s posses-
sion ; and that at the time they called him-in, the jury had their verdict agreed upon, excepting that item.

Which motion for a new trial was overruled by the court, and judgment entered upon said verdict. To
which opinion of the court, in overruling said motion for a new trial, the defendent by his counsel at the time
excepted, and prays that this, his said bill of exceptious, may be signed and sealed by the court, and made part
of the records in this case.

: S. A. PHELPS, for Appellant.
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TN THE SUPREME COURT.

[ R NI —

State of Illinois---First Grand Division.
JUNE TERM, A. D. 1867. i

JAMES M. MILLER, Appellant, )
8. E Appeal from Boud.
JOHN S. JENKINS, Appellee. |
APPELLANT'S BRIEF.
The defence in this case is predicated upon the hypothesis of a partner-
ship between the parties. We think therefore as the 2d instruction was

drawn with reference to the evidence of this case, and as we understand i¢

embodied the law of the case it should have been given to the jury by the

“Court.

Again we contend this case must be reversed upon the ground of the
gross misconduct of one of the jurors and of the officer who had charge of the

.jury. See affidavits in the record of Miller defendant, I, Adams, and Hal-

lain’s testimony on the motion for a new trial in the Court below. The
item, 20 dollars for tools had no: been objected to on trial, nor is there any
¢vidence respecting it in the record of the sase. Courts will not tolerate
sich conduct on the part of an officer having charge of a jury, as this officer
is guilty of, There is no question but his statements to the jury in their
room did influence their verdict and change it from what it would have been
had be said nothing to them.

See Martin vs Morelock, 32 11, page 485, and Yates ve People, 8¢
115, page 527.

See also Graham & Waterman on new trials, vol. 2d, pages (tempering
avith the jury by an oﬂicér,) 328 and 355 inclusive, where the jury called in
witness to the room. Particularly see case cited, of Metcalf vs Dean, Cro.
Fliza, 189. Baut the principle is so familiar I forbear citing any further au-
thorities.

The rights of parties are too sacred to allow the jury to receive any
testimony after they have retired, in the absence of the Court and parties or

without their consent. ;
PHELPS & MOORE,

Appellant,
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FIRST GRAND DIVISION.
JUNE TERM, A. D., 1867.
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MIIPLER,

Vs, Appeal from Bond.
JENKINS.

ist. There is nothing in the record to warrant the errors assigned.
The supposed bill of exceptions has no seal, and is therefore incomplete
and no part of the record. 2 Purp. Stat. 824, sec. 21.  Jones vs. Sprague,

2 Scam. R., 55.

2d. The aflidavit of the juror, Lemuel Adams, could not be received
to impeach his verdict. 1 Graham & W. on N. T\, 111, 113, 114. Fores.

ter vs. Girard, Beecher’s Breese R., 74.  Smith vs. Eames, 3 Scam. R., 8

3d.  Under the monarchical regime jurors were suspected, starved and
coerced like slaves into verdicts. In the United States the jurymen are the
peers of the judges, and are allowed to separate, and, like him, eat at hotels
while cases are pending before them, The modern doctrine is that the
Courts regard a jury of freemen incorruptible, as themselyes and verdicts
will not be set aside for misconduct unless the Court is satisfied that they
have been unduly influenced by external causes. 1 Graham & W. on N.
T., 85. Smith vs. Thompson, 1 Cowen R., 221. Horton vs. Horton, 2 1d,,
589. Harris vs. Brown, 4+ Wash. C. (. R, 32, Rowe vs. The State, 11
Hump. R., 491. The power of Conrts to grant new trials for mistake of

-Jaw or fact where injustice is done, is ample security in such cases. Per

Breese, C. J.,in Smith vs. Eames, 3 Scam. R., 82,

4. It does not appear that the parties tampered with the jury or that
the juror at supper was spoken to or that the conversation was in his hear-
ing. Such impertinent remarks in a country where free speech is univer-
sal, would set aside all verdicts where the jury is allowed to separate.

5. The item of $20 for tools, about which the officer spoke to the
jury, ‘“was not objecged to at the trial” us appears by Miller’s affidavit.
The officer swore that the jury made up their verdict as to all the other
items before they inquired of him as to that undisputed ore.

6. The 2d instruction refused was fully embraced in the first instruc-
tion given in behalf of Miller. Courts are not required to give duplicate
structions, or additional instruetions containing the same principle.
Bland vs. People, 8 Scam. R., 364. May vs Tolman, 20 [ll. R., 443. Prior
vs, White, 12 Id., 261. Main vs. McCarty, 15 Id., 441. Montag vs. Linn,
23 Id., 551.

7. In this case justiece has been done. The laborer was only allowed
reasonable compensation for his services, and the judgment below ought to
stand.

WM, H. UNDERWOOD,
Attorney for Defendant.
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JAMES »r, MILLER, Appeliant. b
VS,
JOHN 8§, JENKINS, Appellee,

AFPPEAL FROM BOND,

-

This avas an action of assumpsit, brought by appellee in the county court, and taken by change of venue tg
the Bond Cireuit court, April term, A. D. 1867. The declaration contained the common counts for work and
labor. To this there was a plea in abatement, and demurrer to the plea ; demurrer sustained by the court.
Plea of general issue with notice of off-set. Motion for continuance on affidavit filed : motion allowed. Trial
ordered by the court on appellee admitting that absent witness mentioned in affidavit would testify as stated
therein, Jury called.

John L. Jenkins (plaintiff below) was introduced as witness, and testified that he was a cabinet
maker, that he commenced work for defendent below, July 16th, 1866, and continued to work for him
as stated in his account, and that the account for work and the other items are correct; that at the time he
commenced work he had had conversations about a partnership, and he supposed that such an agreement would
be made, in the firm name of Miller & J enkins ; that shortly after Miller advertised the shop in his own name,
without consulting him, and shortly after all thoughts of partnership were abandoned ; that he was dissatisfied
and wanted to quit; that Miller told him he might stay and work by the day ; that he assented and continued to
work by the day till F ebruary 20th, 1867 ; that then Miller turned him off, took the key, ordered him to leave
the shop, which he did, and that defendent below had possession of the shop and furniture ever since,

On Cross-Examination (plaintiff below) said that a large bill of furniture, amounting to some $900 was
bought, and alsc a turning lathe, for about $12,00; that these things were bought while he supposed a part-
nership would be formed ; that he was spoken to by Miller about the purchase, but they were bought by Miller
in his own name. A memorandum containing a list of furniture with prices and figures in an account book
were shown, (plaintiff below) and witness said he did take the list home and examine it, and did make the figures
at Miller’s request, but not for the purpose of settlement, and did not refuse to settle because Miller proposed
to put the stock of furniture up at auction. .

Hallam testified, that he had worked in the shop with plaintiff below ; thinks his charge, $3 per day, rea-
sonable.

Cross-Examination, heard Miller ask Jenkins about three weeks after they commenced work, whether he
(Miller) should charge a horse he had bought to use in running the turning lathe, to the store, or whether he
should charge by the day for it ; did not remember the answer. ’

Ratliff testificd, that in the fall of 1866 he had hauled wood to the paities to the suit in payment for fur-
niture, speaking to Miller about payment, Miller said he ought not to have hauled all the wood to Jenkins, they
were not partners, Jenkins was only a hired hand. 3

Cross-Examination, witness said that the conversation took place in the store of Miller & Son ; that G, W.
Miller was present, and also said Jenkins was only a hived hand ; defendent beloy also said Jenkins had had his
share of the wood.

A. G. Henry testified, that defendent belyw made returns to him as U. S. Assistant Assessor, of the busi-
ness referred to, in his own name.

Max Horn testified that the price charged per day was reasonable,

W. 8. Smith, Jr. testified, that the $900 worth of furniture was purchased by Miller ; heard no other name
mentioned.

Plant, Colcord and Alexander testify that the reputation of W, Mantel (the witness mentioneg in,?fﬁdi-
* G 3 %

vit for continuance, ) for truth andzveﬁﬁeiﬁy-, was bad.
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Defendent below then introduced Stewart, who testified, that about the 26th of November he had a conver-
sation with plaintiff (below) about the furniture business; that Jenkins (plaintiff below) was working in the
shop, and he wished witness (Stewart) to buy Miller (defendent below) out; he (Jenkins) told witness that he
could make from five to six dollars per day repairing and working in the shop; he (Jenkins) was doing well
enough, was getting one-half the profits of the business ; he (Jenkins) thought there wculd be work enough for
both, himself and witness.

Stahl testified to the correctness of account of defendent below, $28,50.

G. W. Miller testified, that he was present at the conversation mentioned by Ratliff, (witness); that he did
not tell Ratliff that Jenkins (plaintiff below) was only a hired hand, neither did defendent below ; that he heard
defendent below tell Ratliff that Jenkins was only entitled to his share of the profits; thut he (witness) was
present in February just before plaintiff below stopped work ; plaintiff below had had the paper (list of furni-
ture,) and book (shown him when on the stand as a witness,) home with him for examination—parties were
trying to settle, they conversed about the amount of stock on hand, of which he understood the paper had a list,
defendent (below) told plaintiff (below) that before they could settle they must dispose of their stock, and pro-
posed to sell it at auction, to this plaintiff objected ; cannot tell the exact words used, but there was no claim set
up for pay by days’ work.

D. R. Brown testified, that about the time plaintiff (below) commenced work for defendent he told him he
was to have half the profits.

James M. Miller (defendent below) testified, that about the middle of July, 1866, after several conversa-
tions with plaintiff (below) about the furniture business, he representing that with capital he could make from 5
to 6 dollars a day, and more if he had a turning lathe ; he (witness) concluded to go in with him, having some
spare capital ; it was agreed that he should furnish most of the capital, and plaintiff (below) was to attend to and
work in the shop, and that he and plaintiff (below) agreed that the profits and losses should be divided equally
between them ; that they commenced business July 16th, 1866 ; that the store was conducted and adveriised iu
his own name without any objection from plaintiff; that after consultation with plaintiff (below) and by his ad-
vice he bought a turning lathe and stock of goods, amounting to about $900, paying cash ; that he afterwards
proposed to have the stock insured, and plaintiff (below) sanctioned it; that he (defendent below) afterwards
found it necessary to devote most of his time to it ; that the account is correct, as corrected by plaintiff (below);
that the business was not as profitable as he expected. In February parties tried to settle, the list on paper
shown first witness (plaintiff below) was made out and cash book footed up by plaintiff (below). Plaintiff (below)
proposed that witness (defendent below) should take the stock on hand at cost, which he declined; and he (de-
fendent below) proposed that the stock be sold at auction, to which plaintiff (below) replied that he could not
stand that.

Cross-Examined, did not tell Ratliff that the parties were not partners.

Ratliff recalled testified as before.

W. A. Allen called, said he heard part of the conversation, inferred that defendent (below) meant to say
that they were not partners.

This was all the testimony, whereupon defendent asked the court to instruct the jury as follows :
~ 1st. The court instructs the jury that if they believe from the evidence that the plaintiff and defendent
were in partnership, and that the account now sued on is a part and grew out of said partnership transaction, they
must find for the defendent, unless they also believe from the evidence that said partncrship has been settled.

24. The court instructs the jury that if they believe from the evidence in this case that John L. Jenkins
and James M. Miller formed a partnership, by the terms of which James M. Miller was to furnish most of the
capital, and said John L. Jenkins was to give the care, diligence and mechanical skill, &c., and that the said
parties agreed that the net profits and losses were to be shared equally between them; and that said Jenkins
agreed to share said losses and profits, and receive such share in fuil of all claim for remuneration for his servi-
ces, they must find for the defendent, unless they believe that said partnership has been settled.

The first of which was given, and the second refused ; whereupon the jury found a verdict for plainti ff, for
the sum of $182,25; and thereupon defendent by council moved for a new trial, for the following reasons :

JOHN L. JENKINS, § In Circuit Court, April Term, A. D. 1867.

V8.
JAMES M. MILLER, Motion for New Trial.

The defendent moves for a new trial for the following causes:
1st. Because the court refused the instructions requested by defendent. (2d instruction.)
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© 2d. - Because the judgment is contrary to law and evidence.
3d. Because the Jury disobeyed the instructions of the court as per affidavit.
~ 4th. Because of improper conduct of officer in charge of the jury as per affidavit.
5th. Because the verdict should have been for the defendent.
S. A. PHELPS, Attorney,
and in support thereof introduced the following affidavit of defendent’s and Lemuel Adams :

STATE OF ILLINOIS, ? . :
BOND COUNTY, In Circuit Court, April Term, A. D. 1867.

JOHN L. JENKINS, % Personally appeared before the undersigned, James M. Miller, who
A\ ;

JAMES M..MILLER, being sworn, says, that he is informed and believes that the members of

" the jury were prejudiced by conversations had in their presence contrary to the instructions of the court. That

Thomas Wilkins, one of the members of said jury, boarded at the ‘‘American House,” kept by Mrs. McCord, a
daughter of Ratliff, one of the witnesses whose testimony was contradicted. That at the supper table on the
evening after the jury was permitted to separate under instructions of the court, Mrs. McCord and other mem-
bers of her family and boarders conversed at length in regard to the testimony, and particularly inregard to the
testimony of said witness Ratliff ; also with regard to the contradictory testimony,—and witness,—and the nier-
its of the case,—and how it ought to be decided—(in the presence of said Thomas Wilkins )—and that this con-
versation was continued for some time, the parties conversing expressing their opinions freely, and against de-
tendent, until a remark was made by one rather in favor of affiant, when the said juryman mentioned the instric-
tions of the court, and the conversation was ended. But affiant is informed and believes that this conversation
had been continued without any objection being made by said Wilkins, until three different persons, if not more,
had expressed themselees freely upon the above subjects, and against the your affiant’s right to defend the suit.
Your affiant is also informed and believes that J. H. Hallam, who was a witness against affiant, and who is a
constable or acting deputy sheriff, and officer of the court, had charge of the jury on the retirement, and while
consulting on the verdict, conversed with the jury, and pretended to inform them with regard to items charged
in defendent’s account ; and did pretend to inform them with regard to a charge for *‘tocls” amounting to
$20,00 in said account, and which items had not béeen objected to in the trial of the case. And affiant believes
that said jury were influenced by said statements, and were prejudiced against affiant at the ¢‘American House,”
and by the improper interference of said J. H. Hallam.

Subscribed and sworn to before me this 24th day of JAMES M. MILLER.
April, 1867. S. A. PHELPS, J. P.

V8.
JAMES M. MILLER,

that, while said jury were in consultation upon a verdict, and before they had agreed upon a verdict, J. H. Hal-

JOHN L. JENKINS, g In Circuit Court, April Term, A. D. 1867.

Leémuel Adams, one of the jurors in the above case, being sworn, says

lam, the constable in charge of said jury, conversed with them and made statements with regard to a charge of
$20,00 for “‘tools,” and that such statements were designed to have, and did have an influence on the verdict
of said jury

Subscribed and sworn to before me this 25th day LEMUEL ADAMS.
of April, 1867. S. A. PHELPS, J. P. g

And J. H. Hallam, the officer referred to in said affidavits, being in court, was sworn, and testified that
while he was out of the jury room and had the door locked, he heard a rattling at the door and went in, and
the jury wanted him to go into the court room and ask the court what the evidence was as to whose possession
the tools charged in defendents account were in,—that he told the jury it would do no good, as the court would
only seud him back, and refer them to the evidence ; and he did not go. He then remarked that he knew in
whose possession the tools were,—then several of the jury remarked that as he was a witness in the case he

"might as well tell it ; that he hesitated some time and then told them that the tools were in defendent’s posses-

sion ; and that at the time they called him in, the jury had their verdict agreed upon, excepting that item.
Which motion for a new trial was overruled by the court, and judgment entcred upon said verdict. To
which opinion of the court, in overruling said motion for a new trial, the defendent by his counsel at the time
excepted, and prays that this, his said bill of exceptions, may be signed and sealed by the court, and made part
of the records in this case.
S. A PHELPS, for Appellant.
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