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State of Ihlinois, } @hivd Grand Divisiow,
SUPBREME COURT. BORIRIC T BB S G
R  EDMUND S. HOLBROOK B P -

V8.
WILLIANM CONEY & BENJANMIN S. PRETTYMAN.
Hrror to Tazewell.

BRIEF AND ARGUMENT OI' DEFENDANTS.

The plaintiff in this case proved by the decree recited in the deed from
Bostwick to Doolittle, that none of the lots in controversy were ever
scheduled by the bankrupt, or known to the court at the date of the deed
from Bostwick to Holbrook, offered by plaintiff in evidence; and that the
court that entered the decree of bankruptey, as soon as informed of the
interest of the bankrupt in the lots in controversy, entered a specific de-
cree requiring them to be sold at public auction by the assignee, which was
accordingly done, and Doolittle, the assignes of the defendants, hecame the
purchaser, and it was accordingly then conveyed to Doolittle; and that
defendants, from him, obtained it by due course of conveyance.

The bankrupt law (see & U. S. Statutes at large, page 447 sec. 9,) re-
quires “That all sales, transfers and other conveyances of the assignee of
the bankrupt’s property and rights of property shall be made at such
times and in such manner as shall be ordered and appointed by the court
in bankruptey.”

The title of the plaintiff depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the deed offered in

evidence.
%27

This deed offered in evidence was properly rejected, because there was
no ovder or’decree of the court requiring the assignee to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
be dispensed with. Itis a judicial power and cannot be delegated. This
point is well considered and fully decided in the case of Osborn vs. Baxter
et al., 4 Cushing’s Rep. page 407.

This sale is made under a statutory power, andin all such sales # must
appear that the requisitions of the statute, as conditions precedent to the
operation of the power to pass the estate, have been complied with. And
this sale and conveyance to the plaintiff, not having been made in the way
prescribed by the statute, receives no sanction from it, and is void. See
Young vs, Dowling, 15 Ills. R. page 481. And a void deed should not be
read in evidence. See/Scammon, page 323, Smith vs. Iileman. But this
decd offered in evidence is further objectionable upon its face. The statute
requives (see 5 U. S. Statutes, page 448, scc. 15,) that a copy of the de-
cree of bankruptey, and a copy of the decree appointing the assignee of the
bankrupt, “skall be recited in ceery deed of lands belonging to the bank-
rupt sold and conveyed by any assignee under and by virtue of this act.”
This deed, offered in evidence, countains no recital of the decrece declaring
James B. Campbell a bankrupt; which decree declaring him a hankrupt
plaintiff’ read in evidence to the court. See record, page 38.  And which
this court, on inspection of ‘the record, page 42, will perceive s not recited
in the deed offered in evidence. The deed, therefore, is irregular and voit;
see Warren vs. Homestead, 33 Maine Reports, page 256; and ounghl io
have been rgjected. See Smith vs. Hileman, 1 Scammon, 323, where this
question in principle is decided. The recital of the decree appointing the
assignee alone, which is all that is recited in the deed, is not suificient, and
the deed offered in evidence was properly rejected. The plaintilfy there-
fore, could not recover, and the judgment of the Court should be aflirmed.

B. S. PRETTYMAN,
Attorney for Defendunts.
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Hirror to Tazewell.

BRIEF AND ARGUMENT OF DEFENDANTS.

The plaintiff’ in this case proved by the decree recited in the deed from
Bostwick to Doolittle, that none oi the lots in controversy were ever
scheduled by the bankrupt, or known to the court at the date of the deed
from Bostwick to Holhrook, offered by plaintiff in evidence; and that the
court that entered the decree of bankruptey, as soon as infurmed of the
interest of the bankrupt in the lots in controversy, entercd a specilic de-
cree requiring them to e sold at public anction by the assignee, which was
accordingly done, and Doolittle, the assignen of the defendants, hecame the
purchaser, and it was accordingly then conveyed to Doolittic; and that
defendants, from him, obtained it by due course of conveyance.

The bankrupt law (see 5 U. S. Statutes at large, page 447 sec. 9,) re-
quires “That all sales, transfers and other conveyances of the assiguee of
the bankrupt’s property and rights of property shall be made at such
times and in such manner as shall be ordered and appointed by the court
in bankruptey.”

The title of the plaintiff’ depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the deed offered in
evidence.

7:@27/'%

This deed.offered in evidence was properly rejected, because there was
no ovder or decree of the court requiring the assignee to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
be dispensed with. Itis a judicial power and cannot be delegated. This
point is well considered and fully decided in the case of Osborn vs. Baxter
et al., 4 Cushing’s Rep. page 407.

This sale is made under a statutory power, andin all such sales 7 must
appear that the requisitions of the statute, as conditions precedent to the
operation of the power to pass the estate, have been complied with. And

- this sale and conveyance to the plaintiff, not having been made in the way

prescribed by the statute, receives no sanction from it, and is void. See
Young vs, Dowling, 15 Ills. R. page 481. And a void deed should not be
read in evidence. See/Scammon, page 323, Smith vs. Hileman. But this
decd offered in evidence is further objectionable upon its face. The statute
requives (see 5 U. S. Statutes, page 448, sce. 15,) that a copy of the de-
cree of bankruptey, and a copy of the decree appointing the assignee of the
bankrupt, ¢ shall be recited in cvery deed of lands belongine to the bank-
rupt sold and conveyed by any assignee under and by virtue of this act.”
This deed, offered in evidence, contains no recital of the decree declaring
James B. Campbell a bankrupt; which decree declaring him a bankrupt
plaintift’ read in evidence to the court. See record, page 38. And which
this court, on inspection of the record, page 42, will perceive is not recited
in the deed offered in evidence. The deed, therefore, is irregular and void;
sce Warren vs. Homestead, 833 Maine Reports, page 256: and ought o
have been rejected.  See Smith vs. Hileman, 1 Scammon. 523, wheve (il
(uestion in principle is decided.  The recital of the decree appointing the
assignee alone, which iz all that is recited in the deed, iz net suliiciond, and
the deed offered in evidence was properly rejected.  The plaintiliy there-

.

fore, could not recover, and the judament of’ the Court should he alirmed.
B. 8. PRETTYMAN,

Aloiney for Defendunts.
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State ot Phiwgis, | Thivd Grand Divisiow,
SUPREME COUBT. ) XPRIL TERM, 1861,

~ = EDMUND S. HOLBROOK %
WILLIAM CONEY & HBE‘Q]JI%.JANHHN S. PRETTYIAN.

Error to Tazewell.

BRIEF AND ARGUMENT OF DEFENDANTS.

The plaintiff in this case proved by the decree recited in the deed from
Bostwick to Doolittle, that none of the lots in controversy were ever
scheduled by the bankrupt, or known to the court at the date of the deed
from Bostwick to Holbrook, offered by plaintiff in evidence; and that the
court that entered the decree of bankruptcy, as soon as informed of the
interest of the bankrupt in the lots in controversy, entered a specific de-
cree requiring them to he sold at public auction by the assignee, which was
accordingly done, and Doolittle, the assignes-of the defendants, became the
purchaser, and it was accordingly then conveyed to Doolittle; and that
defendants, from him, obtained it by due course of conveyance.

The bankrupt law (see 5 U. S. Statutes at large, page 447 sec. 9,) re-
quires “That all sales, transfers and other conveyances of the assignee of
the bankrupt’s property and rights of property shall be made at such
times and in such manner as shall be ordered and appointed by the court
in bankruptey.”

The title of the plaintiff depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the deed offered in
evidence.

This deed off'ere(i in evidence was properly rejected, because there was
1o ovder or’decree of the courf requiring the assignee to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
be dispensed with. It is a judicial power and cannot be delegated. This
point is well considered and fully decided in the case of Osborn vs. Baxter
et al., 4 Cushing’s Rep. page 407.

This sale is made under a statutory power, andin all such sales ¢ mast
appear that the requisitions of the statute, as conditions precedent to the
operation of the power to pass the estate, have been complied with. And
this sale and conveyance to the plaintiff, not having been made in the way
prescribed by the statute, receives no sanction from it, and is void. See
Young vs, Dowling, 15 Ils. R. page 481. And a void deed should not be
read in evidence. See/Scammon, page 323, Smith vs. Hileman. But this
deed offered in evidence is further objectionable upon its face. The statute
requires (see 5 U. S. Statutes, page 448, scc. 19,) that a copy of the de-
cree of bankruptey, and a copy of the decree appointing the assignee of the
bankrupt, shall be recited in cvery deed of lands belonging to the bank-
rupt sold and conveyed by any assignee under and by virtue of this aot.”
This deed, offered in evidence, contains no recital of the decree declaring
James B. Campbell a bankrupt; which decree declaring him a bankrupt
plaintiff read in evidence to the court. See record, page 38. And which
this court, on inspection of the record, page 42, will perceive is not recited
n the deed offercd in evidence. The deed, therefore, is irregular and void ;
sec Warren vs. Homestead, 33 Maine Reports, page 256; and ought to
have been rejected. See Smith vs. Hileman, 1 Scammon, 323, where this
question in principle is decided. The recital of the decree appointing the
assignee alone, which is all that is recited in the deed, is not suflicient, and
the deed offered in evidence was properly rejected. The plaintifl; there-
fore, could not recover, and the judgment of the Court should be affirmed.

B. S. PRETTYMAN,
Allorney for Defendunts.
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SUPREME COURBT., } XPRIL T El:* “”_ e

i i EDMUND S. HOLBR®DK v
VS.

WILLIAT CONEY & BENJAMIN 8. PRETTYAAN,.

Error to Tazewell.

BRIEF AND ARGUMENT OI' DEFENDANTS.

The plaintiff' in this case proved by the decree recited in the deed from
Bostwick to Doolittle, that none of the lots in controversy were ever
scheduled by the bankrupt, or known to the court at the date of the deed
from Bostwick to Holbrook, offered by plaintiff in evidence; and that the
court that entered the decree of bankruptey, as soon as informed of the
interest of the bankrupt in the lots in controversy, entercd a specific de-
cree requiring them to be sold at public auction by the assignee, which was
accordingly done, and Doolittle, the assignes of the defendants, became the
purchaser, and it was accordingly then conveyed to Doolittle; and that
defendants, from him, obtained it by due course of conveyance.

The bankrupt law (see & U. S. Statutes at large, page 447 sec. 9,) re-
quires “That all sales, transfers and other conveyances of the assignee of
the bankrupt’s property and rights of property shall be made at such
times and in such manner as shall be ordered and appointed by the court
in bankruptey.”

The title of the plaintiff depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the deed oltered in

evidence.
#PY

This deed offered in evidence was properly rejected, because there was
no ovder or decree of the court requiring the assignee to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
be dispensed with. Itis a judicial power and cannot be delegated. This
point is well considered and fully decided in the case of Osborn vs. Baxter
et al., 4 Cushing’s Rep. page 407.

This sale is made under a statutory power, andin all such sales ¢ must
appear that the requisitions of the statute, as conditions precedent to the
operation of the power to pass the estate, have been complied with. And
this sale and conveyance to the plaintiff, not having been made in the way
prescribed by the statute, receives no sanction from it, and is void. See
Young vs, Dowling, 15 Ills. R. page 481. And a void deed should not be
read in evidence. See/Scammon, page 323, Smith vs. Hileman. But this
decd offered in evidence is further objectionable upon its face. The statute
requires (see & U. S. Statutes, page 448, sce. 15,) that a copy of the de-
cree of bankruptey, and a copy of the decrce appointing the assignee of' the
bankrupt, “shall be recited wn every deed of lands belongine to the bank-
rupt sold and conveyed by any assignee under and by virtue of this act.”
This deed, offered in cvidence, contuing no vecital of the decrce declaving
James B. Campbell a bankrupt; which deerce declaring him a bankrupt
plaintifl read in evidence to the court. See record, page 38.  Aud which
this conrt, on inspection of the record, page 42, will perceive i not recited
in the deed offered in evidence. The deed. thercfore, is irregnlar and void ;
see Warren vs. Homestead, 33 Maine Reports, page 256 : and ought {o
have been rejected.  Sce Smith ve. Hileman, 1 Scammon, 323, whore this
question in principle iz decided.  The recital of the decree appointing the
assignee alone. which is a@ll that is recited in the deed, is net sufiicient, and
the deed oftered i evidence was properly rejected.  The plaintiffy theve-
fore. could not vecover, and the judement of the Courf should he afiivined.

B. S. PRETTYMAN,

Mlorney for Defendunis.
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State of Flingis, ) Thivd Grand Division.
SUPREME COURT. ) XPRIL TERM, 1861.
~——  EDMUND S.HOLBROOK

8.
WILLIAR CONEY & BENJAMIN S. PRETTYMAN.

Error to Tazewell.

BRIEF AND ARGUMENT OF DEFENDANTS.

The plaintiff in this case proved by the decree recited in the deed from
Bostwick to Doolittle, that none of the lots in controversy weve cver
scheduled by the bankrupt, or known to the court at the date of® the deed
from Bostwick to Holbrook, offered by plaintiff in evidence; and that the
court that entered the decrec of bankruptey, as soen as informed of the
interest of the bankrupt in the lots in controversy, enteved a specifie de-
eree requiring them to be sold at public anction by the assignee, which was
accordingly done, and Doolittle, the assigne& of the defendants, became the
purchaser, and it was accordingly then conveyed to Doolittle; and that
defendants, from him, obtained it by due course of conveyance.

The bankrupt law (see 5 U. 8. Statutes at large, page 447 sec. 9,) ve-
quires “That all sales, transfers and other conveyances of the assiguee of
the bankrupt's property and rights of property shall be made at such
times and in such manner as shall be ordered and appointed by the court
in bankruptey.”

The title of the plaintifl’ depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the deed offered in

evidence.
%

This deed,offered in evidence was properly rejected. becanse there was
no ovder or’decree of the court requiring the assignce to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
be dispensed with. Itis a judicial power and cannot be delegated. This
point is well considered and fully decided in the case of Osborn vs. Baxter
et al., 4 Cushing’s Rep. page 407.

This sale is made under a statutory power,andin all such sales # must
appear that the requisitions of the statute, as conditions precedent to the
operation of the power to pass the estate, have been complied with. And
this sale and conveyance to the plaintiff, not having been made in the way
prescribed by the statute, receives no sanction from it, and is void. See
Young vs, Dowling, 15 Ills. R. page 481. And a void deed should not he
read i evidence. See/Scammon, page 323, Smith vs. Hileman. But this
decd offered in evidence is further objectionable upon its face. The statute
requires (see 5 U. S. Statutes, page 448, scc. 15,) that a copy of the de-
cree of bankruptey, and a copy of the decree appointing the assignee of the
bankrupt, “shall be recited in cvery deed of lands belonging to the bank-
rupt sold and conveyed by any assignee under and by virtue of this act.”
This deed, offered in evidence, contuins no recital of the decree declaring
James B. Campbell a bankrupt; which decrce declaring him a bankrupt
plaintiff’ read in evidence to the court. See record, page 38. And which
this court, on inspection of the record, page 42, will perceive is not recited
in the deed offered in evidence. The deed, therefore, is irregular and void ;
see Warren vs. Homestead, 33 Maine Reports, page 256; and ought to
qave heen rejected.  See Smith vs. Hileman, 1 Scammon, 323, where this
question in principle is decided. The recital of the decree appointing the
assignee alone, which is all that is recited in the deed, is not sufficient, and
the deed offered in evidence was properly rejected. The plaintiff, there-
fore, could not recover, and the judgment of the Court should be affirmed.

B. 8. PRETTYMAN,
Attorney for Defendunts.




State of  Fhinwiz, f Thivd Guand Division,
SUPBREME COURT, EPRBRIL TRRBRM, 1861.
EDMUND S. HOLBROOK :

S,
WILLIAM CONEY & BENJAMIN S. PRETTYNMAN.
Error to Tazewell.

BRIEF AND ARGUMENT OF DEFENDANTS.

The plaintiff in this case proved by the decree recited in the deed from
Bostwick to Doolittle, that none of the lots in controversy were ever
scheduled by the bankrupt, or known to the court at the date of the deed
from Bostwick to Holbrook, offered by plaintiff in evidence; and that the
court that entered the decree of hankruptey, as soon as. informed of the
interest of the bankrupt in the lots in controversy, entered a specific de-
cree requiring them to be sold at public auction by the assignee, which was
accordingly done, and Doolittle, the assignéa of the defendants, became the
purchaser, and it was accordingly then conveyed to Doolittle; and that
defendants, from him, obtained it by due course of conveyance.

The bankrupt law (see § U. S. Statutes at large, page 447 sec. 9,) re-
quires “That all sales, transfers and other conveyances of the assignee of
the bankrupt’s property and rights of property shall be made at such
times and in such manner as shall be ordered and appointed by the court
in bankruptey.”

The title of the plaintiff depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the deed offered in

evidence.
&2

This deed.offered in evidence was properly rejected, because there was
no ovder or decree of the court requiring the assignee to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
be dispensed with. Itis a judicial power and cannot be delegated. This
point is well considered and fully decided in the case of Osborn vs. Baxter
et al., 4 Cushing’s Rep. page 407. ~

This sale is made under a sﬁtutory power, and in all such sales 7 must
appear that the requisitions of the statl_lt% as _conditions precedent to the
operation of the poweR®topass the estate, have “heen compliéd with. And
this sale and conveyance to the plaintiff, not having been made in the way
prescribed by the statute, receives no sanction from it, and is void. See
Youpg vs, Dowling, 16 Ills. RR. page 481. And a void deed should not be
read in evidence. See/Scammon, page 323, Smith vs. Hileman. But this
decd offered in evidence is further objectionable upon its face. The statute
requives (see & U. S. Statutes, page 448, sec. 15,) that a copy of the de-
cree of bankruptcy, and a copy of the decree appointing the assignee of the
bankrupt, “shall be recited wn every deed of lands belonging to the bank-
rupt sold and conveyed by any assignee under and by virtue of this act.”
This deed, offered in evidence, contains no recital of the decree declaring
James B. Campbell a bankrupt; which decree declaring him a bankrapt
plaintiff read in evidence to the court. See record, page 38. And which
this court, on inspection of the record, page 42, will perceive is not recited
in the deed offered in evidence. The deed, therefore, is irregular and void ;
sec Warren vs. Homestead, 33 Maine Reports, page 256; and ought to
have been rejected. See Smith vs. Hileman, 1 Scammon, 323, where this
question in principle is decided. The recital of the decree appointing the
assignee alone, which is all that is recited in the deed, is not sufticient, and
the deed offered in evidence was properly rejected. The plaintiff, there-
fore, could not recover, and the judgment of the Court should be affirmed.

B. S. PRETTYMAN,
Alorney for Defenduils.
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State of HMinois, | Thivd Grand Division.
SUPREME COUBT. ) KPRIL TERM, 1861,
EDMIND S.HOLBROOK -
WILLIAM CONEY & Bl?],ngAMIN S. PRETTYMAN.

Hrror to Tazevrell.

BRINF AND ARGUMENT O DIFENDANTS.

The plaintift in this case proved by the decree recited in the deed from
Bostwick to Doolittle, that none of the lots in controversy were ever
ccheduled Dy the bankrupt, or known to the court at the date of the deed
{rom Bostwick to Holhrook, offered by plaintiff in evidence; and that the
cowrt that entered the decree of bankruptey, as soon .as informed of the
interest of the bankrupt in the lots in controversy. entercd a specific de-
¢ e requiring them to be sold at public auction by the assignee, which was
acoordingly done, and Doolittle, the assigngscof the defendants, became the
purchaser, and it was accordingly then conveyed to Doolittle; and that
defendants, from him, obtained it by due course of conveyance.

" The bankrupt law (sce 5 U. S. Statutes at large, page 447 sec. 9,) re-
quires “That all sales, translers and other conveyances of the assignee of
the bankrupt’s property dnd vights of property shall be made at such
times and in such manuer as shall be ordered and appointed by the court
in hankruptey.”

The title of the plaintiff depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the-decd oflered in
evidence.

#“IHY

This dee(l/pffel'e(l in evidence was properly rejected, because there was
1o order or decree of the court requiring the assignee ‘to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
bo dispensed with. It is a judicial power and canuot ‘be delegated. = This
point is well considercd and fully decided in the case of:'Osborn vs. Baxter
et al., 4 Cushing's Rep. page 407.

This sale is made under a statutory power, and in nll such sales i nust
appear that {he requisitions ol ihe statute, as conditions precedent to the
aperation of the power to pass the cstafe, have been complied with.  And
this sale and conveyance to the plaintiff, not having heen made in the way
preseribed by the statute, receives 10 sanction {romiit, aud is void. See
Young vs, Dowling, 15 Ills. R. page 481. And a voic deed should not he
read in evidence. Seef Scaunmon, page 323, Smithivs. Hilg:man. But this

_dec] offered in evidenee is further ohjectionablc upon-its fuce. The statute
requires (see 5 U. . Statutes, paze 448, scc. 15,) thata copy of the de-
cvee of hankriptey, and a copy of the decree appointing theassignee of the
bankvupt, ¢ shall be recited in cvery deed of lunds ‘belonging'to the bank-
rupt sold aud conveyed by any assignee under and by virtue of this act.”
This deed, oftered in cvidence, contains no recital of the decree declaring
James B. Campbell a bankrupt; which decree declaring him a bankrupt
pluintiff read in eviderce to the cowrt. See record, page 35. And which
{his court, on inspcction of the record, page 42, will peregive is not reciied
in {he dooed oicered in evidence. The deed, thercfore, is irvegular and void;
soe Viarren ve. liomestead, 33 Mainc Reports, page 2506; and ought to
have heen rejected.  Sec Smith ve. Hileman, 1 Scammon, 523, where this
question in principle is decided. The recital of the decree appointing the
assignee aione, which is all that is recited in the deed, is not suflicient, an:d
the deed offered in evidence was properly rejected.  'The plaintidh, there-
fore, could not recover, and the judgment of the Court should be afiirmed.
B. & PRETTYMAN,
Mborney for Defendants.
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State ot IWinois, } @hivd Gyand Division,
SUPREME COURT. XPRBIL TEBM, 1861,
0 EDMUND S. HOLBROOIK

vS.
WILLIANM CONEY & BENJAMNMIN §S. PRETTYIMAN.
FError to Tazewell.

BRIEF AND ARGUMENT OF DEFENDANTS.

The plaintiff in this case proved by the decree recited in the deed from
Bostwick to ‘Doolittle, that none of the lots in controversy were ever
scheduled by the bankrupt, or known to the court at the date of the deed
from Bostwick to Holbrook, offered by plaintiff in evidence; and that the
court that entered the decree of bankruptcy, as soon as informed of the
interest of the bankrupt in the lots in controversy, entered a specific de-
cree requiring them to be sold at public auction by the assignee, which was
accordingly done, and Doolittle, the assigne® of the defendants, became the
purchaser, and it was accordingly then conveyed to Doolittle; and that
defendants, from him, obtained it by due course of conveyance.

The bankrupt law (see 6 U. S. Statutes at large, page 447 sec. 9,) re-
quires “That all sales, transfers and other conveyances of the assignee of
the bankrupt’s property and rights of property shall be made at such
times and in such manner as shall be ordered and appointed by the court
in bankruptey.”

The title of the plaintiff depended upon the regularity and validity of
the sale and conveyance of Bostwick to him, recited in the deed offered in

evidence.
%Y

This deed,offered in evidence was properly rejected, because there was
no ovder or decree of the court requiring the assignee to sell or convey
this property, nor any order or decree appointing any time, place or manner
of the sale. This is required by the statute above referred to, and cannot
be dispensed with. Itis a judicial power and cannot be delegated. This
point is well considered and fully decided in the case of Osborn vs. Baxter
et al., 4 Cushing’s Rep. page 407.

This sale is made under a statutory power, andin all such sales ¢ must
appear that the requisitions of the statute, as conditions precedent to the
operation of the power to pass the estate, have been complied with. And
this sale and convcyance to the plaintiff, not having been made in the way
prescribed by the statute, receives no sanction from it, and is void. See
Young vs, Dowling, 15 Ills. R. page 481. And a void deed should not be
read in evidence. See)Scammon, page 323, Smith vs. Hileman. But this
decd offered in evidence is further objectionable upon its face. The statute
requires (see o U. S. Statutes, page 448, sce. 15,) that a copy of the de-
cree of bankruptey, and a copy of the decree appointing the assignee of the
bankrupt, “shall be recited in cvery deed of lands belonging to the bank-
rupt sold and conveyed by any assizgnee under and by virtue of this act.”
This deed, offered ia evidence, confuins no recital of the decrce declaring
James B. Campbell a bankrupt; which decree declaring him a bankrupt
plaintift’ read in evidence to the court. See record, page 3S. And which
this court, on inspection of the record. page 42, will perceive is not recited
i the deed offered in evidence. The deed, therefore, is irregular and void ;
see. Warren vs. Homestead, 33 Maine Reports, page 256; and onght to
have been rejected. Sec Smith vs. Hileman, 1 Scammon, 323, where this
question in principle is decided. The recital of the decree appointing the
assignee alone, which is all that is recited in the deed, is not sufficient, and
the deed offered in evidence was properly rejected. The plaintill, theve-
fore, could not recover, and the judgment of the Court should be afirined.

B. S. PRETTYMAN,
Attorney for Defendants.




Ly : "vQ}'?Uz(i,Wmf%fl?b/ : |

Aot te.




PAGE.

8.

9.10. 11, 12.

13. 14. 165, 16+

17.

18 to 36.

37.

o

STATE OF ILLINOIS, )

Svpreme C

ourt, Arrit Term THeror, A. D, 1861,
THIRD GRAND DIVISION, )

EDMUND S. HOLBROOK, 1
vs.. ERROR TO TAZEWELL, EJECTMENT.
WILLIAM CONEY & BENJAMIN S. PRETTYMAN. 5

PLAINTIFEF’S ABSTRACT.

Suit by plaintiff to recover portions ofgmpbell, Durley & Newhall’s addition to the town of Pe-
kin, tried at the February Term of the Circuit Court, before Hon. James Harriott, without a jury,
verdict and judgment for defendants.

The plaintiff in order to sustain the issue on his. part, and that plaintiff and defendant claimed
title to the premises deseribed in the declaration from a common source, to-wit: from James B.
Campbell, a bankrupt, by William C. Bostwick, his assignee, read in evidence, without objection a
deed by said Bostwick, as such assignee, to William B. Doolittle, of the lands described in the dec-
laration dated the 17th day of June, A. D. 1851, and recorded, April 25th 1853.

(This deed is more particularly described hereafter.)

Plaintiff also. read in evidence, without objection, for the same purpose, a deed of John A. Jones
to defendant Prettyman, produced by Prettyman on notice, containing the same lands, dated the first
day of December, 1855, and recorded Jan. 8th, 1856.

This deed rchearses a decree in Chancery, in the Tazewell Circuit court, October Term, A. D. 1855,
at the suit of Amos L. Merriman, against the heirs and representatives of H. O. Merriman dec., and
the heirs and representatives of Wm. B. Doolittle dec., setting forth that said lands mentioned in
said deed of Bostwick to Doolittle were purchased in partaership by said H. 0. & A. L. Merriman
and said Doolittle in the name of Doolittle, and directing that said lands be sold as partnership effects
and appointing Jones as commissioner for such purpose.

Defendants admitted that they took!possession of the premises described in the declaration, immes
diately after the date of the deed of Jones to Prettyman and continued such possession to the pres-

ent time.
Plaintiff then read without objection, a certified copy of a decree in bankruptey, of the District

‘Court of the United States, for the District of Illinois, dated October 3d, 1842, declaring James B.

Campbell a bankrupt, and appointing William C. Bostwick his assignee.

Plaintiff then read in evidence without objection thé 51st Rule of the said District Court, which
was in words and figures following, to Wit :

«Tt skall be the duty of th assignee of the Bankrupt to make sale of all the right, title and in-
terest of the Bankrupt, whether equitable or legal, in and to any real estate, wheresoever situated,
with all due diligence, having due regard to the interest of the creditors (unless some one of said
creditors shall, previous to the time appointed for such sale, file with the assignee his written dis-
when it shall be the duty of such assignee to refer the matter to the Court,) and that
e made, either for cash or upon a credit not
11 deem most advisable, and upon the

sent thcréto,
the sale of said Real Estate, or any interest therein b

exceeding one and one and a-half years, as the assignee sha
premises to be sold or at some public sale as said assignee shall deem best for the interest of said

estate, at least twenty day’s notice of the time, place and terms of sale being first given by affixing
up at least three notices, and also by publication in some newspaper nearest the premises, when in
the opinion of the assignee the property is sufficiently valuable to justify the expense of such publica-
tion.”

“Plaintiff then offered in evidence a deed by William C. Bostwick
bell to plaintiff, in words and figures following, to wit:

as assignee of James B, Camp-
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JAMES B. CAMPBELIL, No. 100088
No. 38.

i REecorpED, &e.,
[ Ocromer 28th, 1850.

E. S. HOLBROOK. J

WM. C. BOSTWICK, Assignee in Bankruptey of ]

.\\'!mrens, 'b.y a decree of the honorable, the District Court of the United States of America for the
..l)lstr'lct o.f Il.lmois, sitting as a court of Bankruptcy, James B. Campbell of the county of Jo Daviess
in said District, was decreed a Bankrupt, which said decree bears date the 3d day of October, A. D.,
1842, and is in the words and figures following, to wit :

Distier CourRT oF THE UNITED STATES, )
for the District of Tllinois. ]
“No. 919. October 3d, 1842.

Tn the matter of the petition of James B. Campbell, to be declared a bankrupt, and to be dis-
charged from his debts :

On hearing the petition of said James B. Campbell, filed in this court on the twenty-second day
of August, A. D. 1842, praying to be declared a Bankrupt, in pursuance of the act of Congress
entitled “An Act to establish a uniform system of bankruptcy throughout the United States,” and
it appearing satisfactorily to the Court, that notice has been published in pursuance of the previous
order of this court and ne sufficient cause being shown to the contrary, It is therefore ordered, ad-
adjudged and decreed that the said James B. Campbell be deemed a bankrupt, within the purview
of said act. And it is further ordered and adjudged, that William C. Bostwick, of the County of
Jo Daviess, be, and hereby is appointed assignee of said bankrupt, upon his entering into, before a
Commissioner, and filing with the Clerk of this Court, a bond, in the penal sum of Dollars, with
two or more sureties, to be approved by the Commissioner of the county, where the bankrupt resides

conditioned for the due and faithful discharge of all his duties as such assignee, and his compliance

with the orders and directions of the Court.”

And whereas, I, the said William C. Bostwick, appointed assignee of the said James B. Campbell,
a Bankrupt, in and by virtue of the Decree aforesaid, have complied with the provisions of said decree
and have filed with the Clerk of said court, my sufficient bond, in the penal sum of Five Hundred
Dollars, with the sufficient securitics, approved by the proper comimissioner, and have complied with
all other the regulations anddirections ofsaid decree,and with all the rules in Bankruptey, ofsaid Hon-
orable Court, so far as the same apply to, or are binding and incumbant upon me, and have, as such
assignee, sold the property hereinafter deseribed, at public auction at the Court House in said county
of Jo Daviess, having first duly advertised the same, according to law, and the said peices and parcels
of land and lots having becn offerred and sold scperately, and having been sold and struck at the
prices following, and said property, lands and lots being described and designated as follows, to-wit:
(here follows the description of lands sold, embracing those named in the declaration,) “and the said
Tdmund S. Holbrook being the highest and best bidder for each and cvery of said tracts of land and
lots of ground, he became the purchaser thereof at said sale and the same were severally and each
and every of them struck off to him.

Now therefore : Know all men by these presents, that I, the said William C. Bostwick, as assignee
of the said James B. Campbell, a bankrupt, as aforesaid, in consideration of the sum of Thirty Dol-
lars to me in hand paid by the said Edmund S. Holbrook, the receipt whereof is hereby acknowl-
cdged, do as such assignee, sell and convey unto the said Bdmund S. Holbrook and to his heirs and
assigns, the said tracts of land and lots of ground, as the same are hercin before designated and des-
cribed, To have and to hold the said tracts of land and lots of ground unto the said Edmund S. Hol-
brook, his heirs and assigns forever.

In witness whereof, I, the said William C. Bostwick in my capacity of assignee of said James B.
Campbell, a bankrupt, as aforesaid, have hereunto set my hand and seal this eighteenth day of Octo-

ber, A. D. 1850. WM. C. BOSTWICK,
Assignec in Bankruptey, of James B. Campbell.
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STATE OF ILLINOIS,
JO DAVIESS COUNTY. |
Before me, Richard Seal, Clerk of the County Court of said County, personally appeared this day
William C. Bostwick, to me personally known to be the identical person described in, and who exe-
cuted the foregoing deed, and acknoweledged to me that he had executed the same freely and volun-
tarily, for the uses and purposes therein mentioned.
Witness my signature and the Seal of said court, this 18th day of October, A. D.1850.

: RICHARD SEAL,
Clerk.

To the reading of which defendants objected on the ground that it did not appear that there was
any order of the court requiring or authorizing the assignee to make the sale of the land described-
in the deed, and in controversy, or getting any time or place of such sale.

The Court decided that said deed, for this reason, could not be read in evidence, to which deeis-
ion plaintiff then and there excepted.

This was all the testimony offered.

The deed of Bostwick to Doolittle recites this additional matter, after the words “having advertised
the same according to law,” Page 11 of Record—*“and said sale having been made in pursuance of a
decree of said District Court, dated 15th May, 1851, and which said decree is in words and figures
following, to-wit:

«Tn the matter of the petition of William C. Bostwick, assignee in Bankruptey, of James B.
Campbell, declared a Bankrupt.

In THE Distict COURT OF THE UNITED STATES,
within and for the District and State of Tllinois.

PETITION for the sale of Real Estate of Bankrupt.

And now on this day, this case coming on to be heard, on the petition of William C. Bostwick,
assignee of James B. Campbell, a bankrupt, upon the exhibits and proofs, and it appearing to the
Court, that the said James B. Campbell has an interest and claim in and to, the following real estate,
gituate in the county of Tazewell, and State of Lllinois, to wit:” (here follows a description of the
tracts of land and lots of ground, in the deed hereinafter men tioned and described, which said lands
were not contained in the schedule filed in said Court by said Bankrupt.) ~ “Itis therefore ordered,
adjudged and decreed, by said Court, that the said assignee, William C. Bostwick, proceed to sell all
the estate, right, title and interest, in him vested as such assignee, in and to the lands above spe
cified in such manner, upon such terms, and at such times, as is specified in the rules of this court,
heretofore made and still in force, in regard to the sale of Real Estate of Bankrupts. It is further
ordered that said assignee make a report at the earliest opportunity.

Then the deed in other respects 1s like the deed to plaintiff, except the date and name of grantee
and time of recording, except in this, at the close.

«Now therefore, Know all men by these presents, that I, William C. Bostwick, as assignee of the
gaid James B. Campbell, a bankrupt, as aforesaid, in the consideration of the sum of Fifty Dollars,
to me in hand paid, by the said William B. Doolittle, the receipt whereof is hereby acknowledged,
being the aggregate of the gaid several bids, as before mentioned, do, as such assignee, sell and con-
vey, unto the said Wm. B. Doolittle, and to his heirs and assigns, all the right, title and interest, in
me vested, as such asssignee, in and to, the lots, land and Real Estate, hereinbefore specified, desig-
nated and described at the date of said sale, to-wit: this 17th day of June, A. D., 1851.

ERRORS ASSIGNED.

1st. The Court erred in not admitting the deed of Bostwick to plaintiff, to be read in evidenee.
9nd. The Court erred in finding for defendants.
3rd. The Court erred in rendering judgment for defendants.
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IN THE SUPREME COURT--Arrw rorose.

HOLBROOK. ]
s, i
CONEY & PRETTYMAN. )

PLAINTIFE’S POINTS AND AUTHORITIES.

Tt was error to refuse to permit the deed of Bostwick, Assignee &e., to plaintiff, o be read in

cvidence.

1st. As a matter of Practice, it was erroneous to exclude it, as it was duly acknowledged and, in
form, according to law. Though it was deemed necessary to support the deed by a certified copy of
the decree in Bankruptey recited in the deed, and to show the order of the Courtsin Bankruptey,
appointing the time and place of sale, yet the order of proof was optional with the plaintiff.

2d. It was not neceessary for the plaintiff to prove an order of court, appointing the time and
place of sale. This is a matter between the court and the assignee, who is the officer of the court,
and gives bonds to comply with the orders of the Court. The bona-fide purchaser will be protected,
although he sells without orders, or in violation of orders.

% This is made plain by the 15th Section of the law, which provides that a deed by the assignee
containing a recital of a copy of the deeree of Bankruptey and the appointment of the assignee, sup-
ported by a certified copy of such order “shall be effectual to pass the title of the bankrupt of; in,
and to, the lands thercin wentioned, to the purchaser, as fully to all intents asd purposes, as if made
by such bankrupt himself, immediately before such order.”

This, it will be seen, is the absolute rule of evidence as to deeds by the assignee without regard to
rules, or the observance of rules.

This is not in conflict with other scctions of the Statute. Secction 3 provides, that the assignee, by
the decree, ipso fucto, shall become vested with all the rights of the bankrupt in his property, with
authority to sell, &e., subject to the orders and directions of such Court.”

Section 9, which is the only part of the Statute in which there is a provision as to the time and
manner” of sale, evidently pertains to the duty of the Court and the assiguee, and not the purchaser,

!\ f'./jé/v/é, \%f/z, 3 .,\.’J/\./_?,/L L g 7 /‘/éf//@f/'/"

3d. But the rule of the Court in Bankruptey was shown, which was directory to the assignee as
to the time aud manner of sale ; and this was followed with such strictness as the law requires in
such cases.

Section 6 provides that the District Court should preseribe the rules of proceeding, subject to
revision and change by the ecireuit court, and (Section 10,) all the proccedings are made matter of
record,




&
4th. If it be urged that such rule of court is not in accordance with the Statute, tiy reply is, that
nlthough this be so, (wlnch is not admitted,) it is the order of a court of cempetent jurisdiction;
and cannot be atthcked collaterally, either for informality or error in law. That Court itself, or a
superior Court, on appeal, alone can remedy it. The rule is universal in such cases, that the title of
the purchaser, at a judicial sale, shall no be defeated by the error of the Court.

1 Con’t. R. (Ist Series) 467, Brown vs. Lanman.
7 How. R. (U. S.) 643 Shawhan et al, vs. Wherritt.
1 Bradford’s Sur. R. 187, Farrington vs. King.
28 Al R.164, Salstonstall vs. Riley et al.

10 Mo. R. 447 Reed vs. Vaughn.

5 How (Miss.) 741, Griffith vs. Vertner.

10 Pet. 449 Voorhies vs. U. S. Bank.

Crabbe’s R. 551 Atkinzon vs. Perdy.

18 How (U. 8.) 164 Griffiths vs. Rogers, do 497.
6 do 31, Bank vs. Moss.

20 do 495 Ingraham vs. Dawson:

22 do 473 Adams vs. Preston.

4 Seam. 371 Swigart vs Harber.

17 Tlls. 154 Phillips vs.. Coffee.
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5. It will be observed that defendantsclaini title-from tlic sanle sodrce with the plaintiff, and under
the same proceedings, and the same in kind, which is an admission of their legality. The deed of
Bostwick under which they claiin was made tinder the same rule of Court as to sale of Real Estate,
and professed to carry only such title as assignee then had to the property (June 17th 1851) after sale
had been made to plaintiff, and thus it can hardly be believed that said objection to plaintiff’s deed
ivas made in good faith.

The additional order of Court shown in deed to Doolittle, nor the facts upon which it was based
(as that the bankrupt did not schedule this property,) cannot affect plaintiff’s title, as, by the act of
Bankruptey, all his right of property, whether scheduled or not, passed to the assignee ; and the rule
required the sale of ..Il his plopel ty. See Sec. 3, of the law,and as to its construction, see

+ 2 Stoxys R. 131, 327, 360, 376.
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STATE OF ILLINOIS, )

Supreme Court,
THIRD GRAND DIVISION, )

ArriL Terym Taereor, A. D., 1861,

EDMUND S. HOLBROOK
: ? Error To TAZEWELL, EJECTMENT.

' vs.
WILLIAM CONEY & BENJAMIN S. PRETTYMAN. 5
PLAINTIFF’S ABSTRACT.

Suit by plaintiff to recover portions ofémpbell, Durley & Newhall’s addition to the town of Pe-
kin, tried at the February Term of the Circuit Court, before Hon. James Harriott, wit}:out a jury,
verdict and judgment for defendants. .

The plaintiff in order to sustain the issue on his part, and that plaintiff and defendant claimed
title to the premises described in the declaration from a common source, to-wit: from James B.
Campbell, a bankrupt, by William C. Bostwick, his assignee, read in evidence, without objection 2
deed by said Bostwick, as such assignee, to William B. Doolittle, of the lands described iu tlhe dec-
laration dated the 17th day of June, A. D. 1851, and recorded, April 25th 1858.

(This deed is more particularly described hereafter.)

Plaintiff also read in evidence, without objection, for the same purpose, a deed of John A. Jones
to defendant Prettyman, produced by Prettyman on notice, containing the same lands, dated the first
day of December, 1855, and recorded Jan. 8th, 1856.

This deed rehearses a decree in Chancery, in the Tazewell Circuit court, October Term, A. D. 1855,
at the suit of Amos L. Merriman, against the heirs and representatives of H. 0. Merriman dec., and
the heirs and representatives of Wm. B. Doolittle dec., setting forth that said lands mentioned in
said deed of Bostwick to Doolittle were purchased in partaership by said H. 0. & A. L. Merriman
and gaid Doolittle in the name of Doolittle, and directing that said lands be sold as partnership effects
and appointing Jones as commissioner for such purpose.

Defendants admitted that they took’possession of the premises described in the declaration, immes
diately after the date of the deed of Jones to Prettyman and continued such possession to the pres-
ent time.

Plaintiff then read without objection, a certified copy of a decree in bankruptcy, of the District
Court of the United States, for the District of Illinois, dated October 3d, 1842, declaring James B.
Campbell a bankrupt, and appointing William C. Bostwick his assignee.

Plairitiff then read in evidence without objection the 51st Rule of the said District Court, which
was in words and figures following, to wit !

« Tt skall be the duty of thz assignee of the Bankrupt to make sale of all the right, title and in-
terest of the Bankrupt, whether equitable or legal, in and to any real estate, wheresoever situated,
with all due diligence, having due regard to the interest of the creditors (unless some one of said
creditors shall, previous to the time appointed for such sale, file with the assignee his written dis-
gent thereto, when it shall be the duty of such assignee to refer the matter to the Court,) and that
the sale of said Real Estate, or any interest therein be made, either for cash or upon a credit not
exceeding one and one and a-half years, as the assignee shall deem most advisable, and upon the
premises to be sold or at some public sale as said assignee shull deem best for the interest of said
estate, at least twenty day’s notice of the time, place and terms of sale being first given by affixing
up at least three notices, and also by publication in some newspaper nearest the premises, when in
the opinion of the assigneé the propertyis sufficiently valuable to justify the expense of such publica-
tion.”

Plaintiff then offered in evidence a deed by William C. Bostwick as assignee of James B. Camp-
bell to plaintiff, in words and figures following, to wit:




WM. C. BOSTWICK, Assignee in Bankruptey of

JAMES B. CAMPBELL, No. 100088
No. :

REecorpED, &ec.,

10
Ocroser 28th, 1850.

L. S. HOLBROOK.

.W!lerens, b'y a dcr.:ree of the honorable, the District Court of the United States of America for the
_.I)]str.lct of Illinois, sitting a8 a court of Bankruptey, James B. Campbell of the county of Jo Daviess
1n said District, was decreed a Banktupt, which said decree beats date the 8d day of Qctober, A. D
1842, and is in the words and figures following, to wit : : ’ ’
Disticr Court oF THE UNITED STATES, )
for the District of Illinois. if

“No. 919. October 3d, 1842.
In the matter of the petition of James B. Camgbell, to be declared a bankrupt, and to be dis-

charged from his debts :

On hearing the petition of said Jumes B. Campbell, filed in this court on the twenty-second day
of August, A. D. 1842, praying to be declared a Bankrupt, in pursuance of the act of Congress
entitled *“An Act to establish a uniform system of bankruptey throughout the United States,” and
it appearing satisfactorily to the Court, that notice has been published ih jursuance of the previous
order of this court and ne sufficient cause being shown to the contrary, It is therefore ordered, ad-
adjudged and decrced that the said James 1. Campbell be deemed a bankrupt, within the purview

of said act. And it is further ordered and adjudged, that William C. Bostwick, of the County of
Jo Daviess, be, and hereby is appointed assignee of said bankrupt, upon his entering into, before a
Commissioner, and filing with the Clerk of this Court, a bond, in the penal sum of Dollars, with
two or more sureties, to be approved by the Commissioner of the county, where the bankrupt resides
conditioned for the due and faithful discharge of all his dutiet as such assignee, and his compliance
4vith the orders and divections of the Court.”

And whereas, T, the said William C. Bostwick, appointed assignee of the said James B. CmupbeH,
a Bankrupt, inand by virtue of the Decree aforesaid, have complied with the provisions of said decree
and have filed with the Clerk of said court, my sufficient bond, in the penal sum of Five Hundred
Dollars, with the sufficient securitics, approved by the proper commissioner, and have complied witht
all other the regulations anddirections ofeaid decree,and with all the rules in Bankruptey, ofsaid Hon-
orable Court, so far as the same apply to, or are binding and incumbant uporn me, and have, as such
assignee, sold the property hereinafter deseribed, at public auctitn at the Court House in said county
of Jo Daviess, having first duly advertised the same,_ according to law, and the said peices and parcels
of land and lots having been offerred and sold seperately, and having been sold and struek at the
prices following, and said property, lands and lots being described and designated as follows, to-wit:
(here follows the description of lands sold, embracing those named in the declaration,) “and the said
Edmand S. Holbrook being the highest and best bidder for each and cvery of said tracts of land and
lots of ground, he became the purchaser thercof atsaid sale and the saine were severally and cach
and every of them struck off to him.

Now therefore ! Know all men by these presents, that I, the said William C. Bostwick, as assignee
of the said James B. Campbell, a bankrupt, as aforesaid, in consideration of the sum of Thirty Dol-
lars to me in hand paid by the said Edmund S. Holbrook, the receipt whereof is hereby acknowl-
edged, do as such assignee, sell and convey unto the said Edmund S. Holbrook and to his heirs and
assigns, the said tracts of land and lots of ground, as the saw e are hercin before designated and des-
cribed, To have and to hold the said tracts of Jand and lots of ground unto the said Edmund S. Hol-
brook, his heirs and assigns forever.

In witness whereof, T, the said William C. Bostwick in my capacity of assignee of said James B.
Campbell, a bankrupt, as aforesaid, have hereunto set my hand and seul this eighteenth day of Octo- -

ber, A. 1. 1850, WM. C. BOSTWICK,
Assignee in Bankruptey, of James B. Campbell. °
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STATE OF ILLINOIS,
JO DAVIESS COUNTY.}

Before me, Richard Seal, Clerk of the County Court of said County, personally appeared this day
William C. Bostwick, to me personally known to be the identical person described in, and who exe-
cuted the foregoing deed, and acknoweledged to me that he had executed the same freely and volun-
tarily, for the uses and purposes therein mentioned.

Witness my signature and the Seal of said court, this 18th day of Oetcber, A. D. 1850.

RICHARD SEAL,
Clerk.

To the reading of which defendants objected on the ground that it did not appear that there was

any order of the court requiring or authorizing the assignee to make the sale of the land described-

in the deed, and in controversy, or setting any time or place of such sale.

The Court decided that said deed, for this rcason, could not be read in evidence, to which decis-
ion plaintiff then and there excepted.

This was all the testimony offered.

The deed of Bostwick to Doolittle recites this additional matter, after the words “having advertised
the same according to law,” Page 11 of Record—*“and said sale having been made in pursuance of a
decree of said District Court, dated 15th May, 1851, and which said decree is in words and figuxes
following, to-wit:

«Tn the matter of the petition of William C. Bostwick, assiguee in Bankruptcy, of James B.
Campbell, declared a Bankrupt.

In THE Distict COURT OF THE UNITED STATES,
within and for the District and State of Illinois.

PETITION for the sale of Real Istate of Bankrupt.

And now on this day, this case coming on to be heard, on the petition of William C. Bostwick,
assignee of James B. Campbell, a bankrupt, upon the exhibits and proofs, and it appearing to the
Court, that the said James B. Campbell has an interest and claim in and to, the following real estate,
situate in the county of Tazewell, and State of 1llinois, to wit:” (here follows a description of the
tracts of land and lots of ground, in the deed hereinafter men tioned and described, which said lands
were not contained in the schedule filed in said Court by said Bankrupt.) It is therefore ordereds
adjudged and decreed, by said Court, that the said assignee, William C. Bostwick, proceed to sell all
the estate, right, title and interest, in him vested as such assignee, in and to the lands above spe
cified in such manner, upon such terms, and at such times, as is specified in the rules of this court,
heretofore made and still in force, in regard to the sale of Real Estate of Bankrupts. It is further
ordered that said assignee make a report at the earliest opportunity.

Then the deed in other respects is like the deed to plaintiff, except the date and name of grantes
and time of recording, except in this, at the close.

«Now therefore, Know all men by these presents, that T, William C. Bostwick, as assignee of the
said James B. Campbell, a bankrupt, as aforesaid, in the consideration of the sum of Fifty Dollars,
to me in hand paid, by the said William B. Doolittle, the receipt whereof is hereby acknowledged,
being the aggregate of the gaid several bids, ns before mentioned, do, as such assignee, sell and con-
wvey, unto the said Wm. B. Doolittle, and to his heirs and assigns, all the right, title and interest, in
me vested, as such asssignee, in and to, the lots, land and Real Estate, hereinbefore specified, desig.
nated and described at the date of said sale, to-wit: this 17th day of June, A. D., 1851.

ERRORS ASSIGNED.

1st. The Court erred in not admitting the deed of Bostwick to plaintiff, to be read in evidenge.
9nd. The Court erred in finding for defendants. )
3rd. The Court erred in rendering judgment for defendants.
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PLAINTIFR’'S POINTS AND AUTHORITIES.

Tt was error to refuse to permit the deed of Bostwick, Assignee &e., to plaintiff, to be read in
cvidence.

1st. As a matter of Practice, it was erroneous to exclude it, as it was duly acknowledged and, in
form, according to law. Though it was deemed necessary to support the deed by a certified copy of
the deeree in Bankruptey recited in the deed, and to show the order of the Court in Bankruptey.

_ appointing the time and place of sale, yet the order of proof was optional with the plaintiff.

s

2d. Tt was not neeessary for the plaintiff to prove an order of court, appointing the time and
place of sale. This is u matter between the court and the assignee, who is the officer of the court,
and gives bonds to comply with the orders of the Court. The bona-fide purchaser will be protected,

Z // although he sells without orders, or in violation of orders.
(Leod & 7 %< This is made plain by the 15th Section of the law, which provides that a deed by the assignee

; containing a recital of a copy of the decree of Banxruptey and the appointment of the assignee, sup-
5%%»//"‘/”9 ported by a certified copy of such order “shall be effectual to pass the title of the bankrupt of; in,
and to, the lands thercin mentiored, to the purchaser, as fully to all intents snd purposes, as if made
S by such bankrupt himself, immediately before such order.”
L~T é /’Z 5 2 Yo, This, it will be seen, is the absolute rule of evidence as to deeds by the assignee without regard to
rules, or the observance of rules. :

This is not in conflict with other sections of the Statute. Section 3 provides, that the assignee, by
the decrce, 1pso fucto, shall become vested with all the rights of the bankrupt in his property, with
authority to sell, &e., subject to the orders and directions of such Court.”

Section 9, which is the only yart of the Statute in which there is a provision as to the ¢ time and
manner”’ of sale, evidently pertains to the duty of the Court and the assignee, and not the purchaser.

é~ﬂ¢/w' -/Oﬂfé. ?/ 73/\;{7@-&—% ﬂﬂ&Z@%

3d.  But the rule of the Court in Bankruptey was shown, which was directory to the assignee as
to the time and manner of sale ; and this was followed with such strictness as the law requires in
such cases.

Scction G provides that the District Court should preseribe the rules of proceeding, subject to
revision and change by the eircuit court, and (Seetion 10,) all the proceedings are made matter of
record:




Ath. Ifitbe urged that such rule of court is not in accordance with the Statute, my rfzpl.yl is, %hat
although this be so, (Which is not admitted,) it is the order of a court of cempetent Ju.rlsdictlon,
and cannot be attacked collaterally, either for informality or error in law. That Court 1t,zu=>lf3 or a
superior Court, on appeal, alone can remedy it. The rule is universal in such cases, that the title of
the purchaser, at 2 judicial sale, shall no be defeated by the error of the Court.

1 Con’t. R. (1st Series) 467, Brown vs. Lanman.
7 How. R. (U. 8.) 643 Shawhan et al,’vs. Wherritt.
1 Bradford’s Sur. R. 187, Farrington vs. King.

98 Al R. 164, Salstonstall vs. Riley et al.

10 Mo. R. 447 Reed vs. Vaughn.

6 How (Miss.) 741, Griffith vs. Vertner.

10 Pet. 449 Voorhies vs. U. S. Bank.

Crabbe’s R. 551 Atkinzon vs. Perdy.

18 How (U. S.) 16¢ Griffiths vs. Rogers, do 497.

6 do 31, Bank vs. Moss.

20 do 495 Ingraham vs. Dawson.

22 do 473 Adams vs. Preston.
4 Scam. 371 Swigart vs Harber.
17 Ills. 154 Phillips vs. Coffee.
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5. It will be observed that defendanitsclaim title frout the sanie sodrce with the plaintiff, and under
the same proceedings, and the same in kind, which is an admission of their legality. The deed of
Bostwick under which they claim was made under the same rule of Court as to sale of Real Estate
and professed to carry only such title as assignee then had to the property (June 17th 1851) after sale
had been mace to plaintiff, and thus it can hardly be believed that said objection to plaintiff’s deed
was made in good faith.

The additional order of Court shown in deed to Doolittle, nor the facts upon which it was based
(as that the bankrupt did not schedule this property,) cannot affect plaintifi’s title, as, by the act of
Bankruptey, all his right of property, whether scheduled or not, passed to the assignee ; and the rule
tequired the sale of all his property. See Sec. 3, of the law,and as to its construction, see

¢ 2 Story’s R. 131, 327, 360, 376. ! ’ /
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13. 14, 15, 16

17.
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STATE OF ILLINOIS, 1
Supreme Cou

rt, Arrin TerM THEREOF, A, D., 1861.
THIRD GRA\'D DIVIS]ON’ )

EDMUND S. HOLBROOK, 1
vs. ERrRROR TO TAZEWELL, EJECTMENT.
WILLIAM CONEY & BENJAMIN S. PRETTYMAN. 5

PLAINTIFF’S ABSTRACT.

Suit by plaintiff to recover portions oféxmpbell, Durley & Newhall’s addition to the town of Pe-
Kin, tried at the February Term of the Circuit Court, before Hon. James Harriott, without a jury,
verdict and judgment for defendants.

The plaintiff in order to sustain the issue on his part, and that plaintiff and defendant clalmed
title to the premises deseribed in the declaration from a common source, to-wit: from James B.
Campbell, a bankrupt, by William C. Bostwick, his assignee, read in evidence, without objection a
deed by said Bostwick, as such assignee, to William B. Doolittle, of the lands described in the dec-
laration dated the 17th day of Junc, A. D. 1851, and recorded, April 25th 1853,

(This deed is more particularly described hereafter.)

Plaintiff also read in evidence, without objection, for the same purpose, a deed of John A. Jones
to defendant Prettyman, produced by Prettyman on notice, containing the same lands, dated the first
day of December, 1855, and recorded Jan. 8th, 1856.

This deed rehearses a decree in Chancery, in the Tazewell Circuit court, October Term, A. D. 1855,
at the suit of Amos L. Merriman, against the heirs and representatives of H. O. Merriman dec., and
the heirs and representatives of Wm. B. Doolittle dec., setting forth that said lands mentioned in
said deed of Bostwick to Doolittle were purchased in partaership by said H. O. & A. L. Merriman
and said Doolittle in the name of Doolittle, and directing that said lands be sold as partnership effects
and appointing Jones as commissioner for such purpose.

Defendants admitted that they took:possession of the premises described in the declaration, immen -
diately after the date of the deed of Jones to Prettyman and continued such possession to the pres-
ent time.

Plaintiff then read without objection, a certified copy of a decree in bankruptey, of the District
Court of the United States, for the District of Illinois, dated October 3d, 1842, declaring James B,
Campbell a bankrupt, and appointing William C. Bostwick his assignee.

Plaintiff then read in evidence without objection the 51st Rule of the said District Court, which
was in words and figures following, to wit : *

‘Tt shall be the duty of thz assignee of the Bankrupt to make sale of all the right, title and in-
terest of the Bankrupt, whether equitable or legal, in and to any real estate, wheresoever situated,
with all due diligence, having due regard to the interest of the creditors (unless some one of said
creditors shall, previous to the time appointed for such sale, file with the assignee his written dis-
sent thereto, when it shall be the duty of such assignee to refer the matter to the Court,) and that
the sale of said Real Estate, or any interest therein be made, either for cash or upon a credit not
exceeding one and one and a-half years, as the assignee shall deem most advisable, and upon the
premises to be sold or at some public sale as said assignee shall deem best for the interest of said
estate, at least twenty day’s notice of the time, place and terms of sale being first given by affixing
up at least three notices, and also by publication in some newspaper nearest the premises, when in
the opinion of the assignee the property is sufficiently valuable to justify the expense of such publica-

tion.”
Plaintiff then offered in evidence a deed by William C. Bostwick as assignee of James B. Camp-

bell to plaintiff, in words and figures following, to wit:
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WM. . BOSTWICK, Assiznee in-Bankruptey of

JAMES B. CAMPBELL, e — =
<" No. 100088.
e - RecorpEp, &c.,
Ocroser 28th, 1850.
E. 8. HOLBROOK. J '

Whereas, by a decree of the honorable, the District Court of the United States of America for the
District of Illinois, sitting as a court of Bankruptcy, James B. Campbell of the county of Jo Daviess
in said District, was decreed a Bankrupt, which said decree bears date the 8d day of October, A. D,
1842, and is in the words and figures following, to wit :

Prsrier Covrt oF THE UNITED STATES, |
for the Distriet of Illinois. if
«No. 919. October 3d, 1842.

TIn the matter of the petition of James B. Camgbell, to be declared a bankrupt, and to be dis-

charged from his debts :

On hearing the petition of said James B. Campbell, filed in this court on the twenty-second day
of August, A. D. 1842, praying to be declared a Bankrupt, in pursuance of the act of Congress
entitled “*An Act to establish a uniform system of bankruptcy throughout the United States,” and
it appearing satisfactorily to the Court, that notice has been published in pursuance of the previous
order of this court and ne sufficient cause being shown to the contrary, Tt is therefore ordered, ad-
adjudged and decreed that the said James B. Campbell be dcemed a bankrupt, within the purview
of said act. And it is further ordered and adjudged, that William C. Bostwick, of the County of
Jo Daviess, be, and hereby is appointed assignee of said bankrupt, upon his entering into, before a
Commissioner, and filing with the (lerk of this Court, a bond, in the penal sum of Dollars, with
two or more sureties, to be approved by the Commissioner of the county, where the bankrupt resides
conditioned for the due and faithful discharge of all his duties as such assignee, and his compliance
with the orders and directions of the Court.”

Aund whereas, 1, the said William C. Bostwick, appointed assignee of the said James B. Campbell,
a Bankrupt, inand by virtue of the Decree aforesaid, have complied with the provisions of said decree
and have filed with the Clerk of said court, my sufficient bond, in the penal sum of Five Hundred
Dollars, with the sufficient securitics, approved by the proper commissioner, and have complied with
all other the regulations anddirections ofsaid decree, and withall the rules in Bankruptey, ofsaid Hon-
orable Court, so far as the same apply to, or are binding and incumbant upon me, and have, as such
assignec, sold the property hereinafter deseribed, at public auction at the Court House in said county
of Jo Daviess, having fivst duly advertised the same, according to law, and the said peices and parcels
of land and lots having been offerred and sold seperately, and having been sold and struek at the
prices following, and said property, lands and lots being described and designated as follows, to-wit:
(here follows the description of Jands sold, embracing those named in the declaration,) “and the said
{dmund S. Holbrook being the highest and best bidder for each and cvery of said tracts of land and
lots of ground, he became the purchaser thercof atsaid sale and the same were severally and each
and every of them struck off to him.

Now therefore : Know all men by these presents, that T, the said William C. Bostwick, as assignec
of the said James B. Campbell, a bankrupt, as aforesaid, in consideration of the sum of Thirty Dol-
in hand paid by the said TEdmund S. Holbrook, the receipt whereof is hereby acknowl-
sell and convey unto the said Edmund S. Holbrook and to his heirs and
me are hercin before designated and des-
ground unto the said Bdmund S. Hol-

lars to me
edged, do as such assignee,
assigns, the said tracts of land and lots of ground, as the sa
cribed, To have and to hold the said tracts of land and lots of
brook, his lteirs and assigns forever.

In witness whereof, T, the said William C. Bostwick in my capacity of assignee of said James B.
Campbell, a bankrupt, as aforesaid, have hereunto set my hand and seal this eighteenth day of Octo-

ber, A. D. 1850. WM. C. BOSTWICK,
Assignee in Bankruptey, of James B. Campbell.
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STATE OF ILLINOIS,
JO DAVIESS COUNTY.}

Before me, Richard Seal, Clerk of the County Court of said County, personally appeared this day
‘William C. Bostwick, to me personally known to be the identical person described in, and who exe-
«cuted the foregoing deed, and acknoweledged to me that he had executed the same freely and volun-
tarily, for the uses and purposes therein mentioned.

Witness my signature and the Seal of said court, this 18th day of October, A.D.1850. .

L RICHARD SEAL,
Clerk.

To the reading of which defendants objected on the ground that it did not appear that there was
any order of the court requiring or authorizing the assignee to make the sale of the land described-
in the deed, and in controversy, or setting any time or place of such sale.

The Court decided that said deed, for this reason, could not be read in evidence, to which decis-
ion plaintiff then and there excepted.

This was all the testimony offered.

The deed of Bostwick to Doolittle recites this additional matter, after the words “having advertised
the same aocording to law,” Page 11 of Record—“and said sale having been made in pursuance of a
decree of said District Court, dated 15th May, 1851, and which said decree is in words and figures
following, to-wit:

«In the matter of the petition of William C. Bostwick, assignee in Bankruptey, of James B,
Campbell, declared a Bankrupt.

In THE DIsTicT COURT OF THE UNITED STATES,
within and for the District and State of Illinois. J

PETITION for the sale bf Real Estate of Bankrupt.

And now on this day, this case coming on to be heard, on the petition of William C. Bostwick,
assignee of James B. Campbell, a bankrupt, upon the exhibits and proofs, and it appearing to the
Court, that the said James B. Campbell has an interest and claim in gnd to, the following real estate,
situate in the county of Tazewell, and State of lllinois, to wit:” (here follows a description of the
tracts of land and lots of groynd, in the deed hereinafter men tioned and described, which said lands
were not contained in the schedule filed in said Court by said Bankrupt.) ~“ILt is therefore ordereds
adjudged and decreed, by said Court, that the said assignee, William C. Bostwick, proceed to sell all
the estate, right, title and interest, in him vested as such assignee, in and to the lands above spe
cified in such manner, upon such terms, and at such times, as is specified in the rules of this court,
heretofore made and still in force, in regard to the sale of Real Estate of Bankrupts. It is further
ordered that said assignee make a report at the earliest opportunity.

Then the deed in other respects 1s like the deed to plaintiff, except the date and name of grantee
and time of recording, except in this, at the close.

«Now therefore, Know all men by these presents, that I, William C. Bostwick, as assignee of the
said James B. Campbell, a bankrupt, as aforesaid, in the consideration of the sum of Fifty Dollars,
to me in hand paid, by the said William B. Doolittle, the receipt whereof is hereby acknowledged,
being the aggregate of the said several bids, as before mentioned, do, as such assignee, sell and con-
yey; unto the said Wm. B. Doolittle, and to his heirs and assigns, all the right, title and interest, ia
we vested, as such asssignee, in and to, the lots, land and Real Estate, hereinbefore specified, desig.
nated and described at the date of said sale, to-wit: this 17th day of June, A. D., 1851.

ERRCRS ASSIGNED.

1st. The Court erred in not admitting the deed of Bostwick to plaiutiff, to be read in evideneo.
2nd. The Court erred in finding for defendants.
3rd. The Court erred in rendering judgment for defendants, .
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PLAINTIFE’S POINTS AND AUTHORITIES,

Tt was error to refuse to permit the deed of Bostwick, Assignee &e., to plaintiff, to be read in
cvidence. '

1st. As a matter of Practice, it was erroueous to exclude it, as it was duly acknowledged and, in
form, according to law. Though it was deemed necessary to support the deed by a certified copy of
the decree in Bankruptey recited in the deed, and to show the order of the Court in Bankruptcy,
appointing the time and place of sale, yet the order of proof was optional with the plaintiff.

2d. It was not nceessary for the plaintiff to prove an order of court, appointing the time and
place of sale. This is a matter between the court and the assiznee, who is the officer of the court,
and gives bonds to comply with the orders of the Court. The bona-fide purchaser will be protected,
although he sells without orders, or in violation of orders.

4 This is made plain by the 15th Section of the law, which provides that a deed by the assignee
containing a recital of a copy of the decree of Banxruptey and the appointment of the assignee, sup-
poried by a certified copy of such order “shall be effectual to pass the title of the bankrupt of, in,
and to, the lands therein mentioned, to the purchaser, as fully to all intentg and purposes, as if made
by such bankrupt himself, immediately before such order.”

TI'his, it will be seen, is the absolute rule of evidence as to deeds by the assignee without regard to
rules, or the observance of rules.

This is not in conflict with other scctions of the Statute. Scction 3 provides, that the assignee, by
the deerce, ipso fucto, shall become vested with all the rights of the bankrupt in his property, with
authority to sell, &ec., subject to the orders and directions of such Court.”

Section 9, which is the only art of the Statute in which there is a provision as to the ¢ time and
manner” of sale, evidently pertains to the duty of the Court and the assignee, and not the purchaser,

73 -/
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3d. DBut the rule of the Court in Bankruptey was shown, which was divectory to the assignee as

to the time aud manner of sale ; and this was followed with such strictness as the law requires in
such cases.

Section 6 provides that the District Court should preseribe the rules of proceeding, subject to
revision and change Dy the cireuit court, and (Section 10,) all the proceedings are made matter of
record.




4th. Ifitbe urged that such rule of court is not in accordance with the Statute, my 1'ep1;y i‘s, That
ulthough this be so, (which is not admitted,) it is the order of a court of cempetent jurisdiction,
and tannot be attacked collaterally, cither for informality or error in law. That Cowrt itseélfy or a
superior Court, on appeal, alone can remedy it. The rule is universal in such cases, that the title of
the purchaser, at a judicial sale, shall no be defeated by the error of the Court.

1 Con’t. R. (Ist Series) 467, Brown vs. Lanman.
7 How. R. (U. S.) 643 Shawhan et al, vs. Wheritt.
1 Bradford’s Sur. R. 187, Farrington vs. King.

28 Al R. 164, Salstonstall vs. Riley et al.

10 Mo. R. 447 Reed vs. Vaughn.

6 How (Miss.) 741, Griffith vs. Vertner.

10 Pet. 449 Voorhies vs. U. S. Bank.

Crabbe’s R. 551 Atkinzon vs. Perdy.

18 How (U. 8.) 164 Griffiths vs. Rogers, do 497.

6 _ do 31, Bank vs. Moss.

20 do 495 Ingraham vs. Dawson.

22 do 473 Adams vs. Preston:

4 Scam. 371 Swigart vs Harber.

17 Ills. 154 Phillips vs. Coffee.
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5. It will be observed that defendantsclaini title from the sanie source with the plaintiff, and under
the same proceedings, and the same in kind, which is an admission of their legality. The deed of
Bostwick under which they claim was made under the same rule of Court as to sale of Real Estate
tind professed to carry only such title as assignee then had to the property (June 17th 1851) after sale
had been made to plaintiff, and thus it can hardly be believed that said objection to plaintiff’s deed
Was made in good faith.

The additional order of Court shown in deed to Doolittle, nor the facts upon which it was based
(as that the bankrupt did not schedule this property,) caunot affect plaintiff’s title, as, by the act of'
Bankruptey, all his right of property, whether scheduled or not, passed to the assignee ; and the rule
tequired the sale of all his property. See See. 3, of the law, and as to its construction, sce
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as aforesaid, At.he Supreme Court, held at Ottawa, on the first Tuesday after the first Monday in April,
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in the plea aforesaid was transmitted. And, also, whereas it hath been suggested, on the part of said
/éL( o // o T e

B
il e R

1“4 >
that the said record has been diminished, inasmuch as 2. Wﬁ/ &;/ch/

L W t 7 = /‘_/ P g -—,, =4
7 //%/V\/éA%V/&Y i e A LT V2 Sl _/}6?(//4

-~ <4

\

3

AN

— A g
; 5 ? =7 S S Xl
77 ft oo, il e - f//: L. ! i}ﬂ:«/ : e
‘Z/; < /Z’f‘_ 47 W//’?ZA/\ , (;é/w/é'—:z e~ o-‘/. - /Z\/L e g A-
W’uﬁ_/ %:\/ £ v&@&//c N Do o Cliba
=l g ;s — . A g 58 er e ‘./(/;,.‘:, s ST < (’\
Lloocts oo ind 5t 5 146F 40 Sfuis L of Aoy
hath not been sent up; and forasmuch as the said Supreme Court are not satisfied that there is a sufticient
record sent in the plea aforesaid, but in the record there is a diminution: You a

n: RE, THEREFORE, HEREBY
Coanranpep, That, without delay, the said #Zc o< lous Fitbowan Pt Tiinss therein you cause to be
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