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SUPREME COURT OF ILLINOIS,

THIRD GRAND DI1IVISION,

APRIL TERM THEREOF, A. D. 1863.

FREDERICK DAVIDSON L
vs. Appeal from Warren.
OAKLEY JOHNSON. )

ABSTRACT OF RECORD.

Tais was an action of assumpsit brought by the plaintift’ be-
low, in the Warren Circuit Court, to recover for u failure to
swop hogs according to agreement.

The suit was commenced in March 1858.

On the 9th of November 1859, the first trial by jury was had,
and a verdict for plaintiff for $76. The Court, on application of
defendant, granted a new trial.

On the 8th of April 1861, a second trial by jury was had, and
a verdict rendered for the plaintiff for $110. The Court grant-
ed a new trial.

On the 31st of October 1861 a third trial by jury was had, and
a verdict was rendered for the defendant. Upon application of
plaintiff, the Court granted a new trial.

On the 21st of March 1862 a fourth trial by jury was had, and
a verdict rendered in favor of plaintiff for $50, whereupon de-
fendant filed his motion in arrest of judgment and for a new trial,
which motions were overruled by the Court, and judgment ren-
dered in favor of the plaintiff for $50 and costs.

The defendant appealed to this Court.
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The declaration as amended contains cight counts. The first
six are special, and the two last are general.

1. First count alleges that defendant, on the 11th day of Feb-
ruary 1858, sold the plaintiff a number of live hogs, viz. 100, the
same that were then following defendant’s feeding cattle at Jno.
B. Cox’s, for $3.75 per hundred weight gross, and to average
9200 weight gross, to be delivered to plaintiff at Ellison, in War-
ren county, on the 16th and 17th days of February 1858, to be
weighed by Samuel Johnson, at his store in Ellison, and to be
paid for on delivery. Breach is, that the time has elapsed and

defendant failed to deliver the hogs.

9. The second count sets forth the sale of the hogs substan-
tially as in the first count, and states that plaintiff was to deliver
to defendant at Ellison on the 16th and 17th days of February
1858, to be weighed by Samuel Johnson, from 100 to 110 stock
hogs, which were to be as good as the defendant had just seen
at the yard of Samuel Johnson in Ellison, which stock hogs were
to be taken by defendant in part payment for the fat hogs, at
$2.25 per cwt. gross.

3. Plaintiff purchased of defendant 100 head of fat hogs to
overrun 200 Ibs. apiece, to be taken from the hogs of defendant
then running at the farm of John Cox with defendant’s feeding
cattle, and from defendant’s home place, at $3.75 per hundred,
to be delivered at the store of Saml. Johnson in Ellison, on the
16th and 17th days of February 1858, to be paid for as follows,
viz.: Plaintiff was to deliver to defendant at Ellison 100 stock
hogs, or more if he chose, to be as good on an average as those
that said defendant had that day seen at the yard of Saml. John-
son in Ellison, at $3.25 per hundred; the balance, to be paid for
in cash. The plaintiff then alleges that he did deliver, on the
16th day of February 1858, at Ellison, 100 and more stock hogs
of the kind and description called for by his agreement, yet de-

fendant failed to deliver the fat hogs.

04 Fourth count is substantially like the third, except it al-
“feges that plaintiff’s store hogs were ready at Ellison to be de-
livered.
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tiff to be delivered at Ellison, as in the other counts, at $3.75
per hundred, to be paid for in cash.

6. The sixth count is in all respects like the third count.

7. Seventh count is for money lent, money had and received,
money paid, laid out and expended.

8. Eighth count is for money due on account.

Defendant plead the general issue.

On the trial, the plaintiff called William D. Johnson as a wit-
ness, who testified that on the 11th Febrnary, 1858, he was
with plaintiff at defendant’s, when plaintiff contracted with de-
fendant for 100 fat hogs, to be delivered at Ellison, at Samuel
Johnson’s store. Can not say the exact amount they were to
weigh, but were to average over 200 lbs. They were to be
taken from a lot of hogs defendant had on farm of Cox, the bal-
ance from the farm of defendant, at $3.75 per hundred pounds
gross, to be delivered on the next Tuesday and Wednesday.

Defendant was to have from plaintiff 100 stock hogs at $3.25
per hundred pounds as part payment, and the balance was to be
paid in money. Something was said about more hogs, which
he does not recollect, but it was before the making of the con-
tract and no part of it. By the contract each was to let the
other have 100 hogs, no more or less. The stock hogs were to av-
crage with some hogs defendant had seen before at Saml. John-
son’s. Johnson was to do the weighing of both lots of hogs at
his store. He, at the time, made a memorandum of the weights,
numbers and prices.

Defendant, by his counsel, here objected to the evidence about
the 100 stock hogs, because the declaration called for 100 or
more, and therefore was not pertinent; but the Court overruled
the objection and defendant excepted. Defendant then moved
to exclude such testimony, buti the court overruled the object-
ion and plaintiff excepted.

The witness then stated that he was the plaintiff’s father. He
was satisfied the hogs were to be delivered on the 16th and 17th
of February 1858. He did not swear on the first trial of this
cause that the hogs were to be delivered on the 16th or 17th
days of February 1€58, or the 16th or 17th of any days, but did
swear they were to be delivered on both those days.
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The contract was closed east of Davidson’s house in the pasture
field. 1t was made after we returned from Cox’s. The plain-
tiff offered defendant $3.75 per hundred pounds gross for his
hogs and defendant agreed to take it, provided he could have
of plaintiff 100 stock hogs to replace them. Before going to
Cox’s, plaintiff and defendant were talking about fat hogs, stock
hogs, prices and quality. Defendant told plaintiff where the
hogs were. He said he would go there and see them, and if
they suited him they would come back and let him know.

The reason for having two days was, that plaintiff said, <t
would be tmpossible to weigh all in one day.

The plaintiff next called Samuel Johnson, who testified that
on the 16th day of February 1858 he was on his way from Chi-
cago, got to Ellison about 9 o’clock that evening, had $1000
with him which was to pay balance on hogs. The next day in
the morning he went to defendant’s house and plaintiff came
there soon after. Witness said he came to see why the hogs
were not sent up.  Defendant said they would have to make a
new bargain if they got the hogs.

On that day (17th February, he, witness) had 150 stock hogs
at Ellison; 100 of them would average with 40 or 50 that de-
fendant had before seen there.

Some stock hogs were but with these stock hogs on the 17th
of February 1858.

He, on the 20th or 2Ist of February 1858, bought of defendant
100 hogs that averaged 240 pounds or more at $4.50 per cwt.

He did not deliver the hogs on the I7th of February 1858.

Hogs weighing 260 pounds were worth $5.00 per hundred ;
those weighing 240 to 250 pounds were worth from $4.25 to
$4.50 on the hundred pounds, on the 16th and 17th days of
February, 1858, at Ellison.

Defendant, so fast as this witness gave testimony to the con-
tract, objecled thereto, because of variance from the contract set
forth in plaintiff’s declaration ; but the Court overruled the ob-
jection, and plaintiff excepted.
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The witness then stated that he was a brother of plaintifl’; that
plaintiff was with him at defendant’s when he told defendant that
he came to see why he had not sent up the hogs, and when de-
fendant said they would have to make a new contract.

That plaintiff neither then nor while they were at defendants,
to his knowledge, said anything about the hogs, nor a contract
therefor, nor any violation of any contract, and did not make any
demand for the hogs; nor did witness make any demand for
them.

When defendant said they would have to make a new con-
tract, witness dropped the subject, and went to talking about
something else. He went to defendant’s that morning to see
him about the hogs, and expected to meet the plaintiff there, and
did meet him.

Plaintiff next called Lewis Rapalee, who testified: That he
was at Ellison on the 16th and 17th of Feb'ry, 1858. IHe was
clerk in a store for Samuel Johnson, but he does not know how
many hogs were there on the 16th Feb’ry. On the 17th there
were 130 or 140 there, but defendant did not have any hogs there.

Davidson was at Ellison about 8 o’clock on the morning of the
16th of Feb'ry, 1858, and he told me if the boys wanted the
hogs they must make a new contract. Both he and Cox lived
from 2 to 2 1-2 miles from Ellison. One north-east, the other
south-east.

Defendant asked if the Johnsons were there. He said he had
let them have some hogs.

On Oross Examination, this witness testified: That he was a
brother-in-law of Samuel Johnson ; that the defendant, when he
came to Ellison on the morning of the 16th Feb'ry, 1858, came
to the store of Samuel Johnson, and said he had come to see
about delivering hogs to plaintiff. Wituess told defendant that
Samuel Johnson was in Chicago, and that plaintiff was in Young
America, and defendant after remaining about an hour left.

Young America is about six miles from Ellison.



a

b1 4

&

Livermore, a witness for plaintiff, testified, that defendant said
he told plaintiff he could have a portion of the hogs he had at
home and the balance at Cox’s, if he would let him have stock
hogs.

Thinks he said he was to let Johnson have 100 hogs at 3 1-4
cents, and Johnson was to let him have 100 stock hogs at 3 3-4
cents. They were to weigh the stock hogs and pay the defend-
ant the balance in cash.

Defendant said he went to Ellison on the morning of the 16th
Feb'ry, 1858, and found neither of the Johnsons there, and con-
cluded not to let them have the hogs. He understood that de-
fendant’s hogs were to be weighed first. The number of stock
hogs was to be a certain number. He does not think it was to
be over a hundred.

Defendant excepted to the testimony about 100 store hogs,
because it varied from the declaration; but the exception was
overruled, and defendant excepted.

Here plnintiff rested.

Defendant then called Thompson Brooks, who testified : That
he was one of the jurors who tried this case in this Court the
first time. Ou that trial William D. Johnson swore that the
hogs were to be delivered on the 16th or 17th day of February,
1858, and not on the 16th and 17th of that or any other month.

Smith Shepord testified: That he was one of the jurors on
the first trial of this case, and that William D. Johnson swore he
knew the time for delivery of the hogs from a memorandum he

then had of it, and his recollection is that he swore it was one of
two days and not two days.

Hon. John S. Thompson testified : That he presided as judge
on the first trial of this case, and on that trial William D. J ohn-
son swore that the hogs were to be delivered on the 16th or
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17th days of February, and not on the 16th and 17th days of
that or any other month.

David Brent testified : That William D. Johnson swore on the
first trial of this cause, that the hogs were to have been delivered
on the 16th or 17th days of February, 1858, and not on both
of those days, or any other days. He was a witness on that trial,
and paid particular attention to Wm. D. Johnson’s testimony.

On the 17th day of February, 1858, he was at Samuel John-
son’s store in Ellison, when plaintiff’ came in and said he had just
returned from defendant’s house. Plaintiff then said that he
did not blame defendant for backing out ; that he blamed Samuel
Johnson, who was to have got back from Chicago on the morning

train (16th Feb’ry.) He did not come. IHe (plaintiff) waited
until noon, and he did not come, and it was then too late to
go to weigh hogs.

He said he had left a hole for Davidson to back out, and he
was going to back out; it was what any trading man would do.
He did not blame him for it. He said Samuel Johnson not being
there in time, nefendant backed out.

There were not over 60 or 70 stockhogs at Ellison on the 16th or
17t days of Feb'ry, 1858, that he saw.

Perkins testified: That Shackleford came from Ellison on the
16th Feb'ry, 1858, and informed plaintiff that defendant had been
there that morning for the stock hogs he was to let him have.
Plaintiff asked Shackelford why the boys did not turn out the hogs.
Shakleford said there was not any one there that knew anything
about the hogs. Either plaintiff or Shackleford asked why Sam’l
Johnson was not there. The reply was, that he was in Chicago.
Plaintiff said defendant had been to Ellison after the stock hogs,
and the trade had gone over, as defendant had been there for the
stock hogs and there was no one there to deliver them to him,
and the probability was that defendant would not deliver the
fat hogs. Plaintifl’ said if Samuel Johnson had been there to
have delivered Davidson the stock hogs, he should have com-
pelled him to have stood up to the contract.
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McCartney testified : That there was no more than 80 or 85
stock hogs at Ellison when he left in the afternoon of the 17th
Feb'ry, 1858. There was not so many the day before; some had
been put in that day.

He had good opportunity of knowing the number of the hogs.
He had hauled corn to them, to feed them, and had noticed and
seen them often.

Forty to 45 of them would have weighed from 100 to 140 1bs.;
20 to 25, 60 to 100 lbs., and the remainder from 30 to 60 pounds
each.

A. Y. Graham testified : That plaintiff said the hogs were to
have been delivered on the 16th or 17th of Feb'ry, 1858. This
was between the middle of March and first of April. Said that
defendant had made a contract and he was going to hold him to
it, as the contract was for a delivery on the 1Gth or 17th of Feb-
ruary, 1858. He was at Davidson’s the last of the two days
named. He claimed that Davidson was to deliver his hogs first
and have them weighed, then Johnson.

William Brown testified : That, in the afternoon of 16th Feb-
ruary, 1858, he delivered twenty hogs at Samuel Johnson’sin El-
lison. They averaged from 40 to 60 Ibs.; small ones weighed
35 lbs. ; some 60. Thinks defendant was to have them. He
(witness) had to take some of them back afterwards.

Here defendant rested.

Plaintiff then called Jesse Weathers, who testified : That he
was one of the jury who tried the case the first time, and that
he believed Wm. D. Johnson swore at that time that the hogs
were to be delivered in two days.

The Court then gave the following instructions to the jury on
the part of the plaintiff:

1st. If the defendant at any time before the time in which
this contract was to be completed, refused to deliver his hogs
according to his contract, or that now to the plainti{ff that he
would not do so, then the plaintifft might from that time treat
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the defendant as in default, and was not bound to hold himself
in readiness or make any further preparation to complete the
contract on his part, and had a right to bring a suit at any time
after such refusal.

2d. If the jury believe from the evidence that Frederick Da-
vidson agreed with Oakley Johnson to deliver to him 100 fat
hogs at Ellison, on the 16th and 17th days of February, at the
price of $3.75 per 100 lbs., and Frederick Davidson notified
Oakley Johnson on the morning of the 16th that if he wanted
the hogs he would have to make a new contract, and repudiated
the contract on his part, then that fact released Oakley Johnson
from continuing his preparations to be ready to perform his part
of the contract, provided at the time of such supposed repudia-
tion the plaintiff would have placed himself in readiness to per-
form his part of the contract, in the time limited by the contract,
if the contract had not been repudiated by the other party in the
manner above supposed.

3d The jury are instructed that if they believe from the evi-
dence that the contract was made as alleged in the plaintiff’s
declaration between the plaintiff and defendant, and that at the
time and place of the execution of such contract as agreed upon,
the ‘plaintiff was ready and willing to receive and pay for the
hogs which the defendant agreed to deliver him, and the de-
fendant failed to perform his part of the same contract according
to the terms thereof, then the plaintiff is entitled to recover the
difference between the contract price and the value of the hogs
at the time and place at which the hogs were to be delivered by
the defendant to the plaintiff.

4th. If the jury believe from the evidence that by the terms
of the contract between the plaintiff and the defendant, the stock
hogs were to be delivered by the plaintiff to the defendant at
Ellison, on the 16th and 17th days of February, A. n. 1858, then
the plaintiff had the usual business times of both days in order
to perform his part of the entire contract.

5th. If the contract in 1‘egal'& to the delivery of the stock
hogs, was as stated in said instruction No. 2, and if' the jury
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further believe from the evidence that the defendant was to de-
liver the fat hogs to the plaintiff on the 16th and 17th days of °
February, A. p. 1858, at the same place and at the same time of
the delivery of the stock hogs, then the defendant had no right
to demand and receive the stock hogs and money from the plain-
tiff until he showed a readiness and willingness to deliver the
fat hogs to the plaintiff and offered so to do.

6th. If the jury believe from the evidence that the fat hogs
by the terms of said contract between said plaintiff and said de-
fendant, were to be delivered to the plaintlf' by the defendaut,
on the 16th and 17th days of February, A. p. 1858, then the plain-
tiff had the usualbusiness hours of both days in order to perform
his part of the entire contract.

7th. The jury are instructed that slight evidence of a readiness
to receive and pay for the hogs on delivery by the plaintiff,
would be sufficient.

8th. The jury are instructed that it was not necessary for the
plaintiff to go to the defendant and make an offer or tender of
performance of his part of the contract, but all he was required
to do was to be ready and willing at the time and place agreed
upon to perform his part of such contract according to its terms.

9. The jury are instructed that the fact that Samuel Johnson
was not at his store at Ellison on the morning of the 16th day
of February, 1858, does not prevent the plaintiff from recover-
ing in this action, if the jury believe, on the evidence and in-
structions of the Court, that he is entitled to recover.

10. The jury are instructed that, by the issues in this case,
even if the plaintiff did state to witness Brent that he did blame
Samuel Johnson and did not blame the defendant for refusing to
deliver the hogs, inasmuch as he had a hole to creep out of, this
does not of itself prevent the plaintiff from recovering in this
action : it is merely testimony to be weighed by the jury with
the other testimony in the case.

Which the Court then did, and to the giving of which defend-
ant then excepted.
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Defendant then asked the Court to give, on his behalf, the
following instructions :

Copy of Defendant’s Instructions asked jfor.

The Court will instruct the jury, that if they believe, from the
conduct on the stand or manner of testifying, or from all the
circumstances proven, that the testimony of any material witness
is unreasonable in matter material to the issue, and therefore un-
worthy of credit, they should disregard such testimony.

That, if they believe from the evidence in the case, that any
witness has intentionally made contradictory statements in re-
gard to any matter material in this case, they should place little
if any reliance on his testimony, although he has not been im-
peached in the manner in the first instruction of defendant in this
case, and although he may be seventy or eighty years old, or
gray headed.

That, if they believe from the evidence that the plaintiff was
not ready to perform his part of the contract in the time requir-
ed thereby, he cannot, under any circumstances, recover in this
case; or that, in such case, the defendant was not bound to do
anything to prevent a recovery in this case.

That the admissions of both plaintiff and defendant are evi-
dence in this case for their consideration.

The Court will instruct the jury that the plaintiff, in order to
recover, is bound to prove every essential particular of his case
by reliable testimony, and that, should he fail to do so in any
such particular way, it is as fatal to his recovery as if he had
failed in every such particular, and that it is not incumbent on
the defendant to disprove any one of such, if the plaintiff fails as
aforesaid, in order to succeed in this case.

That, if they believe from the evidence of the admissions of
the plaintiff or defendant, or any other evidence in the case, that
the plaintiff did not perform his part of the contract, as they may
believe from the whole evidence in the case, it was proven, they
are bound under any circumstances to find for the defendant.

The Court will instruct the jury that the admissions of the plft.
Oakley Johnson are evidence in this case, and that if they be-
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lieve from the evidence of such admissions that plaintiff re-
leased defendant from said contract, they will under any circum-
stances find for the defendant.

That neither the declaration nor instructions in this case, nor
the records of this Court, are evidence as to what William John-
son swore to on the first trial hereof.

That it is not their duty to reconcile evidence which they,
from the evidence, believe to be intentionally false, but it is to
reject it.

The Court will instruct the jury that the plaintift was not only
bound to be ready on his part to fulfil his contract by having the
number and quality of hogs required on his part by the contract
and the money to pay the balance required to pay for defendants’
hogs, not only within the time fixed for the preformance of the
contract, but so earlyin such time that there would be sufficient
time to enable each to perform his part of the contract in then
the business hours of the day on which the contractis to be per-
formed, and that although they might believe from the evidence
that plaintiff had the hogs and money as aforesaid, yet, if not in
time, that the contract could be completed in such usual hours,
they are bound to find for the defendant.

Copy of Defendant’s Instructions as modified and given by the
Court.

The Court will instruct the jury that if they believe from the
conduct on the stand, or manner of testifying, or from all the
circumstances proven, that the testimony of any witness is un-
reasonable in matter material to the issue and therefore unwor-
thy of credit, they may disregard such testimony.

That if they believe from the evidence in the case, that any
witness has intentionally made contradictory statements in re-
gard to any matter material in this case, they should place little
if any reliance on his unsupported testimony.

That if they believe from the evidence that the plaintiff was
not ready to perform his part of the contract in the time re-
quired thereby, and that such want of readiness was not caused
by any act of the defendant, then he cannot recover in this case.
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That the admissions of both plaintiff and defendant arc testi-
mony in this case for their consideration.

The Court will instruct the jury that the plaintiff; in ovder to
recover, is bound to prove every essential requisite of his case
by reliable testimony, and that should he fail to do so in any es-
sential requisite, it is as fatal to his recovery asif he had failed
in every such particular, and that it is not incumbent on the de-
fendant to disprove any one of such, if the plaintiff fails as
aforesaid, in order to succeed in this case.

That if they believe from the evidence of the admissions ofthe
plaintiff or defendant or any other evidence in the case, that the
plaintiff was not ready and willing to perform his part of the con-
tract, as they may believe from the whole evidence in the case it
was proven, they are bound to find for the defendant, unless the
jury believe from the evidence that it was the fault of the defend-
ant that the plaintiff was not so ready and willing to perform.

The Court will instruct the jury that the admissions of the
plaintiff Oakley Johnson are evidence in this case, and that if
they believe from the evidence of such admissions that plaintiff
released defendant from said contract, they will under any cir-
cumstances find for the defendant.

That neither the declaration or instructions in this case, nor
the records of this Court, are evidence as to what William John-
ston swore to on the first trial hereof.

That it is not their duty to reconcile evidence, which they
from the evidence believe to be intentionally false, but it is, to
reject it.

The Court will instruct the jury that the plaintift wasnot only
bound to be ready on his part to fulfil his contract by having
the number and quality of hogs required on his part by the con-
tract, and the money to pay the balance required to pay for de-
fendant’s hogs, not only within the time fixed for the perform-
ance of the contract, but so early in such time that there would
be sufficient time ta enable each to perform his part of the con-
tract in then the hours of the day appropriate for such business



70

2

14

on which the contract was to be performed, and that although
they might believe from the evidence that plaintiff had the
hogs and money as aforesaid, yet, if not in such time that the
contract could be completed in such usual hours, they are bound
to find for the defendant, unless such failure of plaintiff the to be
ready was caused by some act of the defendant.

Copy of Defendant’'s Instructions Refused.

The Court will instruct the jury that Samuel Johnson was the
only man authorized by the contract to weigh the hogs, and that
his not being able to weigh them would not excuse plaintiff from
performing his part of the contract.

The Court will instruct the jury thatif they from the evidence
believe that the price of fat hogs advanced, it is a fact from
which they may infer that the price of stock hogs advanced du-
ring the same time.

Which the Court refused to do, but gave those marked given
and refused those marked refused, and modified those copied
first as originally they were, then as modified by the Court.

To which decisions of the Court defendant then excepted.

The jury found a verdict for the plaintiff for fifty dollars. De-
fendant then filed a motion for a new trial and in arrest of judg-
ment, and his reasons therefor.

OAKLEY JONHSON

vs. In Assumpsit.
FREDERICKSON.

Defendant moves the Court for a new trial of this cause and in
arrest of judgment therein :

First—Because the verdict of the jury was against the law
and the evidence.

Second—That the Court erroneously refused some, and erro-
neously modified other instructions of defendant, and gave to
the jury improper and illegal ones on behalf of plaintiff.
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Third—That the Court admitted to the jury, on behalf of
plaintiff, illegal and improper testimony, and rejected and ex-
cluded from them testimony offered for their consideration by
defendant, legal and proper.

Fourth—That the contract, which was the only alleged sub-
ject matter of plaintiff’s said suit.
C. M. HARRIS,
Filed April 3d, 1862. Atty. for Deft.
W LarrerTY, Clk.

Which motion was overruled by the Court, who refused to
grant a new trial or arrest the judgment. To which decisions
of the Court defendant then excepted, and the Court rendered
judgment upon the verdict of the jury in favor of plaintift and
against defendant. All the objections and exceptions were
made and taken in open Court, and upon the trial of the canse.

H. M. WEAD.
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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

FREDERICK DAVIDSON
V8.
OAKLEY JOHNSON. }

PLAINTIFF’S BRIEF AND POINTS.

This is an action brought by plaintiff below, to recover for a failure to
deliver some hogs according to contract.

The declaration alleges that the plaintiff below made an agreement
with the defendant, by which said defendant was to let plaintiff have 100
fat hogs, at $3.75 per hundred, to be delivered at Ellison, on the 16th
and 17th days of February, 1858, and plaintift’ was to let defendant have
100 or more stock hogs in return, at $3.25 per hundred, and pay the
balance in money. The plaintitt below alleges that he was ready and
willing to perform, on his part, but that defendant failed to deliver the
fat hogs.

It is to be observed, that by the declaration the fat hogs were to be
delivered at Ellison, on the 16th and 17th days of February, 1858. A
contract so extraordinary and unusval was never before asserted. In
this country, men do not occupy two days in delivering 100 hogs, but
generally deliver 1000 in one day. Doubtless the hogs were to be
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driven to Ellison; and if so, would be driven together and delivered at
onee.  The plaintiff, however, alleged that they were to be delivered on
the 16th and 17th ; but did he prove it ¢ By no means. On the trial,
he called Wm. D. Johnson, father of plaintift; (page 8, Abstract,) who
testified they were to be delivered on the 16th and 17th, but he also
testified that on a former trial *“ ke did not swear that the hogs were to be
delivered on the 16th or 17th days of February, 1858,” whereas the fol-
lowing witnesses testitied that e did so swear on the first trial, viz. :

Thumpson Brooks, Abstract, page 6
Smith Shepord, 1 D ()
Hon. John S. I'hompson, * “ SandT.
David Brent, W U i

And A. Y. Graham, (Abstract, page 8,) testified, that plaintift told hi m
the hogs were to be delivered on the 16th or 17th of February.

Wm. D. Johnson states, (page 4,) ¢ the reason for having two days
was that plaintiff said it would be impossible to weigh them all in one
day.” Such an excuse is but mockery. Hogs are weighed on scales,
40 or 50 at a time, and in ten minutes time!!

i

And this is the only witness who swears to any contract whatever.
He is effectually and thoroughly impeached. XHe is net only contradiet-
-ed by four reputable witnesses, in a material point, but by the plaintiff
himsel!f. How, then, could the jury believe his evidence # And if they
«did believe it, and find a verdict founded unpon it, how could a judge
refuse toset aside the verdict and grant a new trial?

II.

But the defendant did go to Ellison on the morning of the 16th of
February, 1858, to deliver his hogs. (See Abstract, page 5.)

Lewis Rapalec testitfies, that ie came to Ellison to see about deliver-
ing hogs. Livermore (page 6) testifies to same.

Davidson, the defendant below, went to Ellison on the morning of the
16th, to see about delivering hogs, but neither Johnson, the plaintiff,
nor any one clse, was there to receive the fat hogs or turn out the store
hogs.

This matter is fully explained by Perking, in his evidence, page 7 of
Abstract.
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The plaintiff then abandoned the contract, saying that if Saml. John-
son (his brother) had been there to deliver the store hogs he would make
Davidson stand up to the contract.

David Brent, (page 7,) also testifies, that the plaintiff stated he waited
antil noon of the 16th tor his brother to come from Chicago, but he did
not come, and it was then too late.

The plaintiff' also stated that Le left a hole for Davidson to back out.
If Saml. Johnson had been there in time, defendant could not have
backed out.

It is obvious from all this, that the hogs were to be delivered at Ellison
on the 16th; that defendant below went there on the morning of that
day to deliver them, and found no one to receive or pay for them. He
then went home, and stated that if plaintiff wanted the hogs he must
make a new contract. In this he was entirely right.

III.

The plaintiff below was the party who was in default. Ie was not
at Ellison on the 16th Feb’ry at all. He had no store hogs there. Saml.
Johnson (page 4) had, on the 17th, 150 stock hogs at Ellison ; but on the
16th, neither he nor plaintift below had any thing like 100 stock hogs
there. The plaintiff then was not prepared, was not ready and willing
to perform the contract on his part. It was he who was in default and
not the defendant.

VS

There was a fatal variance between the declaration and proof. ‘lhe
declaration was, that plaintiff was to let the defendant have 100 fat hogs
or more, whereas the proof is, that he was to let him have just 100 hogs,
no more and no less.
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The instructions are all grossly erroneous, and not founded upon the
-evidence.

The 1st instruction assumes there was proof to show that defendant
refused to fulfil his contract, before it was to be performed, whereas the
-only refusal was on the 16th day of Feb’ry, (the day when the hogs were
to be delivered,) after he went to Ellison, and could not find the plaintiff
nor any store hogs, and that he was not bound to hold himself in readi-
:ness to perform on his part. This is absurd.

2. The second instruction is placed upon the ground that defendant
below notified the plaintiff on the morning of the 16th, that he repudiat-
-ed the contract, whereas he did not sce Davidson until the 17th ; never’
sent him any such word ; did not repudiate the contract, but on the
‘contrary went to Ellison on the morning of the 16th to deliver his hogs,
but could find no Davidson and no store hogs.

It substantially further says that plaintiff was released from being
ready to deliver the store hogs. .

8. The 3d instruction assumes that there was proof te show that plain-
tift was at Ellison, ready and willing te perform on his part, whereas the
proof was exactly the reverse.

5. The 5th instruction was clearly bad. There was no agreement by
‘which either plaintift or defendant was first to deliver the hogs. That
was a question for the jury, which the Court had no right to decide.

7. The Tth instruction was erroneous. The same proot of a readiness
to perform on the part of plaintiff is necessary, as would be required to
Jprove any other fact.



VI.

There is ne proof of the value of fat hogs weighing 200 1bs. Samuel
Johnson testifies to the value of hogs weighing 240 and 250 1bs., but no
one testifies what hogs weighing 200 Ibs. are worth. The jury found
their verdict without proof. The plaintiff failed to show any damages
whatever. .

Nor was there any proof as to the value of stock %ogs on the 16th and
17th days of February, 1858, at Ellison.

The jury, then,"had no prouf before them upon which to found their
werdict, and it should have been set aside.

C. M. HARRIS, and
H. M. WEAD,
Lor Plaintff in Lrror.
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FREDERICK DAVIDSON
s,
OAKLEY JOHNSON.

BRIEF.

If the day befixed for delivery or payment, the party has the whole
of it; and it one of several days, the whole of all of them. It is said be
must do all he can to do the needful act at a convenient hour before
miduight,—early enough, for instance, for the other party to count the
money or examine the goods and give a. receipt.

1 Paxsons on Contracts, 444.

In speaking of performance,—

“ Whatsoever is necessary 30 be done for the full discharge of this duty,
although only incidental to it, must be done by him.” Nor will a mere
readiness to do discharge him from his liability, unless he makes that
manifest by tender, or an equivalent act.

1 Parsons on Contracts, 147 and 148.

Tender.

Gilman vs. Holt, 4 Pick. 258.
Routhworth s, Smith, 7 Cush. 391
Robins »s. Luce, 4 Muss. 474
Robinson ¢s. Bachelor, + N. 1. -10.
Brown vs. Berry, 14 N. H. 459
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A plea in baris requisite when a readiness and willingness to perform
is claimed as a defense.

2 Parsons on Contracts, 158 notes.
McConnell vs. Hall, Brayton, 223.
Downer vs. Sinclair, 15 Ver. 495.

Savery vs. Goe, 3 Wash. C. C. 140.

1f the contract be in the alternative as to do a thing on one day or
another, or in one way or another, the right of election is with the
promiser, if there be nothing in the contract to control the presumption.

2 Parsons on Contracts, 168, 169.
Smith vs. Sanburn, 11 Johnson, 59.

The plea must aver that the party was there at the time and place
with the property, ready and willing to deliver it, and had it set apart
to deliver it, and is still ready to deliver.

2 Parsons, 158, note m.

If a party bound to do a thing on a certain ‘day, and therefore having
the whole intermediate time, by some act distinctly incapacitates himself
from doing that thing on that day, it seems that an action may be com-
menced at once without waiting for that day.

2 Parsons, 179 and nate (t.)
Hochster vs. De Latour, 20 Eng. Law and Eq. 157.

An offer or tender of performance on the part of plaintiff was not
necessary, the contract contemplating the carrying and delivery by the
defendant of the corn to the plaintiff at Chicago. In such a case, a
readiness to perform only was required.,

17 IIL. 591.
Sanders Pl. and Ev. 127, 128

1 Chitty Pl 297.
1 Chitty Pl. 357.

It the legal effect of the language of a contract is the same as the

promiser alleges, there can be no material variance in law between the
allegation and proof.

17 I1l. 592,

1 Chitty Pl 305, 307, 316.
Ferguson us. , 7 Cranch 408
Dox vs. Day, 3 Wend. 356.

e must not be in detault himself, but must show a readiness to per-
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form on his part before he can compel the defendant to show performance
or respond in damages,

Dickhert vs. Darvell, 11 I1L. 72.
1 Chitty P1. 297.

$&3™ Dox vs. Day, 3 Wend. 356,
Porter vs. Rose, 12 Johns. 209.
Saunders Pl. and Ev. 127, 128,

A contract should be stated according to its legal effect.
rittenden vs. French, 21 I1L. 599.
1 Chatty, 334.

When no special damages are stated, the plaintiff’s damages are

limited to such as naturally arise.
Olmstead vs. Burke, 25 Il1. 86.

If the exception be distinct from, and not even referred to by the
clause creating the debt, it is considered matter of defense, and ought

to come from the other side.

1 Saunders Pl. and Ev. 198,
1 Chitty Pl 246, 318.

The omission of any part of an entire contract, which affects that part

of the contract on which plaintiff’ proceeds, is fatal.
1 Saunders Y1. and Ev. 179.

No more of the contract need be stated than that which was broken.
1 Saunders Pl and Ev. 199.
Clark vs. Grey, b East, 564
Martin »s: Smith, 6 East, 563.
Miles vs. Sherward, 8 East, 7.

«Tt is sufficient to state in the declaration so much of any contract,
consisting of several distinet parts and collateral provisions, as contained
the entire consideration for the act, and the entire act which is to be done
in virtue of such consideration, and that the rest of the contract need not

be shown the Court in the first instance on the face of the Record.”
Clark vs. Gray, 6 East. 564, (531.)

«Tt is a very different thing whether the plaintiff’ state truly those
parts of a contract, the breach of which he complains of, though other
parts not material to the question be not stated, or whether he state any
part of it untruly, for then it appears to be a ditferent contract.”

Miles w2, Sherward, 8 East, 7. (299.)
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«Tt is more rational, and more for the benefit of both parties, that
« gfter-the renunciation of the agreement, by the defendant, the plain-
«tiff shonld be at liberty to consider himself absolved from any tuture
4 performance of’ it, retaining his right to sue for any damage he has
wguftered from the breach of it.”
Hochster vs. De Latour, 161, Eng. L. and Eq., vol. 20,

After a renunciation by the defendant, the plaintiffs were not bound
b ) It
to proceed with the performance of the contract on their part, and to

incur expense and loss in tendering the wheat before they could have

any remedy on the contract.
Hochster vs. De Latour, Eng. L.and Eq. vol. 20, 162.
New Eng. M. F. Ins. Co. vs. Butler, 34 Me. 451.

In Ferguson vs. Harwood, T Cranch, $08, Justice Story says:

«In general, courts of law lean against an extension of the principles
«applied to cases of variance: mistakes of this nature are mere slips of
“attorney, and do not touch the merits of the case. Lord Manstield has
« well observed that it is extremely hard upoun the party to be turned
round and put to expense from such mistakes of his counsel, and it is

«hard also upon the profession.

« Where the whole consideration of a promise is truly stated, and
s glso all sich parts of the promise itself, the breach of which is com-
«plained of, it is not necessary to state in the declaration other parts of
¢«the promise, not qualifying or varying in any respect the parts so
complained of as broken.”
Miles zs. Sherward, 8 East, 7 (N. E. vol. 4, 298.)

GEO. F. HARDING and
A. G. KIRKPATRICK,
Lor Appellee.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TERM TEHEREOF, A. D 1863.

}Appcal Jrom Warren.

ABSTRACT OF RECORD.

Turs was an action of assumpsit brought by the plaintiff’ be-
low, iu the Warren Circuit Court, to recover for a failure to
swop hogs according to agreement.

The suit was commenced in March 1858.

On the 9th of November 1859, the first trial by jury was had,
and a verdict for plaintiff for $76. The Court, on application of
defendant, granted a new trial.

On the 8th of April 1861, a second trial by jury was had, and
a verdict rendered for the plaintiff for $110. The Court grant-
ed a new trial.

On the 31st of October 1861 a third trial by jury was had, and
a verdict was rendered for the defendant. Upon application of
plaintiff, the Court granted a new trial.

On the 21st of March 1862 a fourth trial by jury was had, and
a verdict rendered in favor of plaintiff for $50, whereupon de-
fendant filed his motion in arrest of judgment and for a new trial,
which motions were overruled by the Court, and judgment ren-
dered in favor of the plaintiff for $50 and costs.

The defendant appealed to this Court.



The declaration as amended contains cight counts. The first

o < .
six are special, and the two last are general.
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tiff to be delivered at Ellison, as in the other counts, at $3.75
per hundred, to be paid for in cash.

6. The sixth count is in all respects like the third count.

7. Seventh count is for money lent, money had and received,
money paid, laid out and expended.

8. Lighth count is for money due on account.
Defendant plead the general issuc.

On the trial, the plaintiff called William D. Johnson as a wit-
ness, who testified that on the 11th Febrnary, 1858, he was
with plaintiff at defendant’s, when plaintiff contracted with de-
fendant for 100 fat hogs, to be delivered at Ellison, at Samuel
Johnson’s store. Can not say the exact amount they were to
weigh, but were to average over 200 lbs. They were to be
taken from a lot of hogs defendant had on farm of Cox, the bal-
ance from the farm of defendant, at $3.75 per hundred pounds
gross, to be delivered on the next Tuesday and Wednesday.

Defendant was to have from plaintiff 100 stock hogs at $3.25 °
per hundred pounds as part payment, and the balance was to be
paid in money. Something was said about more hogs, which
he does not recollect, but it was before the making of the con-
tract and no part of it. By the contract each was to let the
other have 100 hogs, no more or less. The stock hogs were to av-
erage with some hogs defendant had seen before at Saml. John-
son’s. Johnson was to do the weighing of both lots of hogs at
his store. He, at the time, made a memorandum of the weights,
numbers and prices. :

Defendant, by his counsel, here objected to the evidence about
the 100 stock hogs, because the declaration called for 100 or
more, and therefore was not pertinent; but the Court overruled
the objection and defendant excepted. ~Defendant then moved
to exclude such testimony, bui the court overruled the object-
ion and plaintiff excepted. '

The witness then stated that he was the plaintiff’s father. He
was satisfied the hogs were to be delivered on the 16th and 17th
of February 1858. He did not swear on the first trial of this
cause that the hogs were to be delivered on the 16th or 17th
days of February 1¢58, or the 16th or 17th of any days, but did
swear they were to be delivered on both those days.
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The contract was closed east of Davidson’s house in the pasture
field. 1t was made after we returned from Cox’s. The plain-
tiff offered defendant $3.75 per hundred pounds gross for his
hogs and defendant agreed to take it, provided he could have
of plaintiff 100 stock hogs to replace them. Before going to
Cox’s, plaintiff and defendant were talking about fat hogs, stock
hogs, prices and quality. Defendant told plaintiff where the
hogs were. He said he would go there and see them, and if
they suited him they would come back and let him know.

The reason for having two days was, that plaintiff said,
would be impossible to weigh all in one day.

The plaintiff next called Samuel Johnson, who testified that
on the 16th day of February 1858 he was on his way from Chi-
cago, got to Ellison about 9 o’clock that evening, had $1000
with him which was to pay balance on hogs. The next day in
the morning he went to defendant’s house and plaintiff came
there soon after. Witness said he came to see why the hogs
were not sent up.  Defendant said they would have to make a
new bargain if they got the hogs.

On that day (17th February, he, witness) had 150 stock hogs
at Ellison; 100 of them would average with 40 or 50 that de-
fendant had before seen there.

Some stock hogs were but with these stock hogs on the 17th
of February 1858.

He, on the 20th or 2Ist of February 1858, bought of defendant
100 hogs that averaged 240 pounds or more at $4.50 per cwt.

He did not deliver the hogs on the 17th of February 1858.

Hogs weighing 250 pounds were worth $5.00 per hundred ;
those weighing 240 to 250 pounds were worth from $4.25 to
$4.50 on the hundred pounds, on the 16th and 17th days of
February, 1858, at Ellison.

Defendant, so fast as this witness gave testimony to the con-
tract, objected thereto, because of variance from the contract set
forth in plaintiff’s declaration ; but the Court overruled the ob-
jection, and plaintiff excepted.



[$13

©

53

6

The witness then stated that he was a brother of plaintiff; that
plaintiff was with him at defendant’s when he told defendant that
he came to see why he had not sent up the hogs, and when de-
fendant said they would have to make a new contract.

That plaintiff neither then nor while they were at defendants,
to his knowledge, said anything about the hogs, nor a contract
therefor, nor any violation of any contract, and did not make any
demand for the hogs; nor did witness make any demand for
them.

When defendant said they would have to make a new con-
tract, witness dropped the subject, and went to talking about
something else. He went to defendant’s that morning to see

him about the hogs, and expected to meet the plaintiff there, and
did meet him.

Plaintiff next called Lewis Rapalee, who testified: That he
was at Ellison on the 16th and 17th of Feb'ry, 1858. " He was
clerk in a store for Samuel Johnson, but he does not know how
many hogs were there on the 16th Feb’ry.. On the 17th there
were 130 or 140 there, but defendant didnot have any hogs there.

Davidson was at Ellison about 8 o’clock on the morning of the
16th of Feb'ry, 1858, and he told me if the boys wanted the
hogs they must make a new contract. Both he and Cox lived
from 2 to 2 1-2 miles from Ellison. One north-east, the other
south-east.

Defendant asked if thg-: Johnsons were there. He said he had
let them have some hogs.

On Oross Framination, this witness testified: That he was a
brother-in-law of Samuel Johnson; that the defendant, when he
came to Ellison on the morning of the 16th Feb'ry, 1858, came
to the store of Samuel Johnson, and said he had come to see
about delivering hogs to plaintiff. Witness told defendant that
Samuel Johnson was in Chicago, and that plaintiff was in Young
America, and defendant after remaining about an hour left.

Young America is about six miles from Ellison.
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Livermore, a witness for plaintiff, testified, that defendant said
he told plaintiff he could have a portion of the hogs he had at
home and the balance at Cox’s, if he would let him have stock
hogs.

Thinks he said he was to let Johnson have 100 hogs at 3 1-4
cents, and Johnson was to let him have 100 stock hogs at 3 3-4
cents. They were to weigh the stock hogs and pay the defend-
ant the balance in cash.

Defendant said he went to Ellison on the morning of the 16th
Feb'ry, 1858, and found neither of the Johnsons there, and con-
cluded not to let them have the hogs. He understood that de-
fendant’s hogs were to be weighed first. The number of stock
hogs was to be a certain number. e does not think it was to
be over a hundred.

Defendant excepted to the testimony about 100 store hogs,
because it varied from the declaration; but the exception was
overruled, and defendant excepted.

Here plaintiff rested.

Defendant then called Thompson Brooks, who testified : That
he was one of the jurors who tried this case in this Court the
first time. On that trial William D. Johnson swore that the
hogs were to be delivered on the 16th or 17th day of February,
1858, and not on the 16th and 17th of that or any other month.

Smith Shepord testified: That he was one of the jurors on
the first trial of this case, and that William D. Johnson swore he
knew the time for delivery of the hogs from a memorandum e
then had of 4t, and his recollection is that he swore it was one of
two days and not two days.

Hon. JohnS. Thompson testified : That he presided as judge
on the first trial of this case, and on that trial William D. John-
son swore that the hogs were to be delivered on the 16th or
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17th days of February, and not on the 16th and 17th days of
that or any other month.

David Brent testified : That William D. Johnson swore on the
first trial of this cause, that the hogs were to have been delivered
on the 16th or 17th days of February, 1858, and not on both
of those days, or any other days. He was a witness on that trial,
and paid particularattention to Wm. D. Johnson’s testimony.

On the 17th day of February, 1858, he was at Samuel John-
son’s store in Ellison, when plaintiff came in and said he had just
returned from defendant’s house. Plaintiff then said that he
did not blame defendant for backing out ; that he blamed Samuel
Johnson, who was to have got back from Chicago on the morning
train (16th Feb'ry.) He did not come. He (plaintiff) waited
until noon, and he did not come, and it was then too late to
go to weigh hogs.

He said he had left a hole for Davidson to back out, and he
was going to back out; it was what any trading man would do.
He did not blame him for it. He said Samuel Johnson not being
there in time, nefendant backed out.

There were not over 60 or 70 stock hogs at Ellison on the 16th or
17th days of Feb'ry, 1858, that he saw.

Perkins testified: That Shackleford came from Ellison on the
16th Feb'ry, 1858, and informed plaintiff that defendant had been
there that morning for the stock hogs he was to let him have.
Plaintiff asked Shackelford why the boys did not turn out the hogs.
Shakleford said there was not any one there that knew anything
about the hogs. Either plaintiff or Shackleford asked why Sam'l
Johnson was not there. The reply was, that he was in Chicago.
Plaintiff said defendant had been to Ellison after the stock hogs,
and the trade had gone over, as defendant had been there for the
stock hogs and there was no one there to deliver them to him,
and the probability was that defendant would not deliver the
fat hogs. Plaintiff said if Samuel Johnson had been there to
have delivered Davidson the stock hogs, he should have com-
pelled him to have stood up to the contract.
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McCartney testified : That there was no more than 80 or 85
stock hogs at Ellison when he left in the afternoon of the 17th
Febry, 1858. There was not so many the day before; some had
been put in that day.

He had good opportunity ol knowing the number of the hogs.
He had hauled corr to them, to feed them, and had noticed and
seen them often.

Forty to 45 of them would have weighed from 100 to 140 lbs.;
20 to 25, 60 to 100 lbs., and the remainder from 30 to 60 pounds
each.

A. Y. Graham testified : That plaintiff said the hogs were to
have been delivered on the 16th or 17th of Feb'ry, 1858. This
was between the middle of March and first of April. Said that
defendant had made a contract and he was going to hold him to
it, as the contract was for a delivery on the 1Gth or 17th of Feb-

ruary, 18568. He was at Davidson’s the last of the two days
named. He claimed that Davidson was to deliver his hogs first
and have them weighed, then Johnson.

William Brown testified : That, in the afternoon of 16th Feb-
ruary, 1858, he delivered twenty hogs at Samuel Johnson’sin El-
lison. They averaged from 40 to 60 lbs.; small ones weighed
35 lbs. ; some 60. Thinks defendant was to have them. He
(witness) had to take some of them back afterwards.

Here defendant rested.

Plaintiff then called Jesse Weathers, who testified : That he
was one of the jury who tried the case the first time, and that
he believed Wm. D. Johnson swore at that time that the hogs
were to be delivered in two days.

The Court then gave the following instructions to the jury on

“the part of the plaintiff :

1st. If the defendant at any time before the time in which
this contract was to be completed, refused to deliver his hogs
according to his contract, or that now to the plaintif’ that he
would not do so, then the plaintiff might from that time treat
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the defendant as in default, and was not bound to hold himself
in readiness or make any further preparation to complete the
contract on his part, and had a right to bring a suit at any time
after such refusal.

2d. If the jury believe from the evidence that Frederick Da-
vidson agreed with Oakley Johnson to deliver to him 100 fat
hogs at Ellison, on the 16th and 17th days of February, at the
price of $3.75 per 100 lbs., and Frederick Davidson notified
Oakley Johnson on the morning of the 16th that if he wanted
the hogs he would have to make a new contract, and repudiated
the contract on his part, then that fact released Oakley Johnson
from continuing his preparations to be ready to perform his part
of the contract, provided at the time of such supposed repudia-
tion the plaintiff would have placed himself in readiness to per-
form his part of the contract, in the time limited by the contract,
if the contract had not been repudiated by the other party in the
manner above supposed.

3d The jury are instructed that if they believe from the evi-
dence that the contract was made as alleged in the plaintiff’s
declaration between the plaintiff and defendant, and that at the
time ard place of the execution of such contract as agreed upon,
the plaintiff was ready and willing to receive and pay for the
hogs which the defendant agreed to deliver him, and the de-
fendant failed to perform his part of the same contract according
to the terms thereof, then the plaintiff is entitled to recover the
difference between the contract price and the value of the hogs
at the time and place at which the hogs were to be delivered by
the defendant to the plaintiff.

4th. If the jury believe from the evidence that by the terms
of the contract between the plaintiff and the defendant, the stock
hogs were to be delivered by the plaintiff to the defendant at
Ellison, on the 16th and 17th days of February, A. p. 1858, then
the plaintiff had the usual business times of both days in order
to perform his part of the entire contract.

5th. If the contract in regard to the delivery of the stock
hogs, was as stated in said instruction No. 2, and if the jury
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further believe from the evidence that the defendant was to de-
liver the fat hogs to the plaintiff on the 16th and 17th days of
February, A. . 1858, at the same place and at the same time of
the delivery of the stock hogs, then the defendant had no right
to demand and receive the stock hogs and money from the plain-
tiff until he showed a readiness and willingness to deliver the
fat hogs to the plaintiff and offered so to do.

6th. If the jury believe from the evidence that the fat hogs
by the terms of said contract between said plaintiff and said de-
fendant, were to be delivered to the plaintlff by the defendaut,
on the 16th and 17th days of February, a. n. 1858, then the plain-
tiff had the usualbusiness hours of both days in order to perform
his part of the entire contract.

7th. The jury are instructed that slight evidence of a readiness
to receive and pay for the hogs on delivery by the plaintiff,
would be sufficient.

8th. The jury are instructed that it was not necessary for the
plaintiff to go to the defendant and make an offer or tender of
performance of his part of the contract, but all he was required
to do was to be ready and willing at the time and place agreed
upon to perform his part of such contract according to its terms.

9. The jury are instructed that the fact that Samuel Johnson
was not at his store at Ellison on the morning of the 16th day
of February, 1858, does not prevent the plaintiff from recover-
ing in this action, if the jury believe, on the evidence and in-
structions of the Court, that he is entitled to recover.

10. The jury are instructed that, by the issues in this case,
even if the plaintiff did state to witness Brent that he did blame
Samuel Johnson and did not blame the defendant for refusing to
deliver the hogs, inasmuch as he had a hole to creep out of; this
does not of itself prevent the plaintiff from recovering in this
action: it is merely testimony to be weighed by the jury with
the other testimony in the case.

Which the Court then did, and to the giving of which defend-
ant then excepted.
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Defendant then asked the Court to give, on his behalf, the
following instructions :

Copy of Defendant’s Instructions asked jfor.

The Court will instruct the jury, that if they believe, from the
conduct on the stand or manner of testifying, or from all the
circumstances proven, that the testimony of any material witness
is unreasonable in matter material to the issue, and therefore un-
worthy of credit, they should disregard such testimouy.

That, if they believe from the evidence in the case, that any
witness has intentionally made contradictory statements in re-
gard to any matter material in this ease, they should place little
if any reliance on his testimony, although he has not been im-
peached in the manner in the first instruction of defendant in this
case, and although he may be seventy or eighty years old, or
gray headed.

That, if they believe from the evidence that the plaintiff was
not ready to perform his part of the contract in the time requir-
cd thereby, he cannot, under any circumstances, recover in this
case; or that, in such case, the defendant was not bound to do
anything to prevent a recovery in this case.

That the admissions of both plaintiff and defendant are evi-
dence in this case for their consideration.

The Court will instruct the jury that the plaintiff, in order to
recover, is bound to prove every essential particular of his case
Ly reliable testimony, and that, should he fail to do so in any
such particular way, it is as fatal to his recovery as if he had
failed in every such particular, and that it is not incumbent on
the defendant to disprove any one of such, if the plaintiff fails as
aforesaid, in order to succeed in this case.

That, if they believe from the evidence of the admissions of
the plaintiff or defendant, or any other evidence in the case, that
the plaintiff did not perform his part of the contract, as they may
believe from the whole evidence in the case, it was proven, they
are bound under any circumstances to find for the defendant.

The Court will instruct the jury that the admissions of the plif.
Oakley Johnson are cvidence in this case, and that if they be-
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licve from the evidence of such admissions that plaintiff re-
leased defendant from said contract, they will under any circum-
stances find for the defendant.

That neither the declaration nor instructions in this case, nor
the records of this Court, are evidence as to what William John-
son swore to on the first trial hereof.

That it is not their duty to reconcile evidence which they,
from the evidence, believe to be intentionally false, but it is to
reject it.

The Court will instruct the jury that the plaintiff was not only
bound to be ready on his part to fulfil his contract by having the
number and quality of hogs required on his part by the contract
and the money to pay the balance required to pay for defendants’
hogs, not only within the time fixed for the preformance of the
contract, but so earlyin such time that there would be sufficient
time to enable each to perform his part of the contract in then
the business hours of the day on which the contractis to be per-
formed, and that although they might believe from the evidence
that plaintiff had the hogs and money as aforesaid, yet, if not in
time, that the contract could be completed in such usual hours,
they are bound to find for the defendant.

Copy of Defendant’s Instructions as modified and given by the
Court.

The Court will instruct the jury that if they believe from the
conduct on the stand, or manner of testifying, or from all the
circumstances proven, that the testimony of any witness is un-
reasonable in matter material to the issue and therefore unwor-
thy of credit, they may disregard such testimony.

That if they believe from the evidence in the case, that any
witness has intentionally made contradictory statements in re-
gard to any matter material in this case, they should place little
if any reliance on his unsupported testimony.

That if they believe from the evidence that the plaintiff was
not ready to perform his part of the contract in the time re-
quired thereby, and that such want of readiness was not caused
by any act of the defendant, then he cannot recover in this case.
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That the admissions of both plaintiff and defendant are testi-
morny in this case for their consideration,

The Court will instruct the jury that the plaintiff, in order to
recover, is bound to prove every essential requisite of his case
by reliable testimony, and that should he fail to do so in any es-
sential requisite, it is as fatal to his recovery asif he had failed
in every such particular, and that it is not incumbent on the de-
fendant to disprove any one of snch, if the plaintiff fails as
aforesaid, in order to succeed in this case.

That if they believe from the evidence of the admissions of the
plaintiff or defendant or any other evidence in the case, that the
plaintiff was not ready and willing to perform his part of the con-
tract, as they may believe from the whole evidence in the case it
was proven, they are bound to find for the defendant, unless the
jury believe from the evidence that it was the fault of the defend-
ant that the plaintiff was not so ready and willing to perform.

The Court will instruct the jury that the admissions of the
plaintiff Oakley Johnson are evidence in this case, and that if
they believe from the evidence of such admissions that plaintiff
released defendant from said contract, they will under any cir-
cumstances find for the defendant.

That neither the declaration or instructions in this case, nor
the records of this Court, are evidence as to what William John-
ston swore to on the first trial hereof.

That it is not their duty to reconcile evidence, which they
from the evidence believe to be intentionally false, but it is, to
reject it.

The Court will instruct the jury that the plaintiff wasnot only
bound to be ready on his part to fulfil his contract by having
the number and quality of hogs required on his part by the con-
tract, and the money to pay the balance required to pay for de-
fendant’s hogs, not only within the time fixed for the perform-
ance of the contract, but so early in such time that there would
be sufficient time to enable each to perform his part of the con-
tract in then the hours of the day appropriate for such business
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on which the contract was to be performed, and that although
they might believe from the evidence that plaintiff had the
hogs and money as aforesaid, yet, if not in such time that the
contract could be completed in such usual hours, they are bound
to find for the defendant, unless such failure of plaintiff the to be
ready was caused by some act of the defendant.

Copy of Defendant's Instructions Refused.

The Court will instruct the jury that Samuel Johnson was the
only man authorized by the contract to weigh the hogs, and that
his not being able to weigh them would not excuse plaintiff from
performing his part of the contract.

The Court will instruct the jury thatif they from the evidence
believe that the price of fat hogs advanced, it is a fact from
which they may infer that the price of stock hogs advanced du-
ring the same time.

Which the Court refused to do, but gave those marked given
and refused those marked refused, and modified those copied
first as originally they were, then as modified by the Court.

To which decisions of the Court defendant then excepted.

The jury found a verdict for the plaintiff for fifty dollars. De-
fendant then filed a motion for a new trial and in arrest of judg-
ment, and his reasons therefor.

OAKLEY JONHSON

vS. In Assumpsit.
FREDERICKSON. :

Defendant moves the Court for a new trial of this cause and in
arrest of judgment therein:

First—Because the verdict of the jury was against the law
and the evidence.

Second—That the Court erroneously refused some, and erro-
neously modified other instructions of defendant, and gave to
the jury improper and illegal ones on behalf of plaintif.
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Third—That the Court admitted to the jury, on behalf of
plaintiff, illegal and improper testimony, and rejected and ex-
cluded from them testimony offered for their consideration by
defendant, legal and proper.

Fourth—That the contract, which was the only alleged sub-
ject matter of plaintiff’s said suit.

C. M. HARRIS, .
Filed April 3d, 1862. Atty. for Deft.
Wi Larrerry, Clk.

Which motion was overruled by the Court, who refused to
grant a new trial or arrest the judgment. To which decisions
of the Court defendant then excepted, and the Court rendered
judgment upon the verdict of the jury in favor of plaintif’ and
against defendant. All the objections and exceptions were
made and taken in open Court, and upon the trial of the cause.

H. M. WEAD.
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