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Jumeson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1861.

ELIPHALET R. KNIGHT, )
APPELLANT, |
ads.

DANIEL PARKER,

}Appeal Jrom Kankakee.

APPELLEE. J
ABSTRACT OI' RECORD.

Ree. page 2 Placita of June vacation—Term 1859.
Oct. 12th, 1859—Precipe filed and summons issued.

Declaration filed Oct. 22d, 1859.

1st Special Count—Agreement to sell a stock of goods by appellant,
in the town of Onarga, for a farm from appellee.

Second Count—A. common count for land sold, promise, breach, and
damage. :

Copy of Agreement as in Bill of Exceptions.
Bill of Particulars.

I'irst Plea, general issue—Filed Oct. 22d, 1859.
Second Plea—Performance.

Petition for a change of venue. Stipulation that the only matter to
be tried is the title to a lot of stoves.

Venue of this cause changed from Iroquois to Kankakee County.
Aftidavit to take depositions.

Similiter to 1st Plea, replication to 2d Plea.




Jury called and sworn, verdict for plaintiff $146. Motion for a new
trial, overruled ; defendant excepts judgment on verdict.

Appeal allowed, and appeal duly perfected, October 16th, 1860.
Same day, bill of exceptions filed.

EVIDENCE.

Stipulation—Nothing but title to stoves to be tried. ~Written articles
of agreement between Knight, first party, and Parker, second party,
that “the party of the first part has this day sold to the party of the
second part, his stock of goods, in the town of Onarga, for the sum of
thirty-one hundred and fitty dollars.” The first party to comply on his
part within twenty days.

Plaintiff' then offered deposiiion of Daniel W. Parker. Defendant
objected, for the reason that it in no way appeared that said deposition
had ever been enclosed, sealed up, and directed to the Clerk of Kankakee
Court, nor the names of parties endorsed thereon. Mutual agreement
of counsel that exceptions might be taken to the depositions on the trial,
the same as though there had been made a motion to suppress.

Motion to exclude Parker deposition, overruled; defendant ex-
cepted.

Motion to suppress fourth interrogatory, and answer thereto, in
Parker’s deposition. Motion overruled ; defendant excepted.

Deposition of Daniel W. Parker—States what stock consisted.
There were stoves at Devot; think there were nine in number—cook
stoves ; each stove, pipe and furniture was worth twenty-five to thirty
dollars. At time of trade, defendant pointed out dry goods, groceries
and hardware. Got the goods, except the stoves, pipe and furniture.
The contract was a written one.

Ezekiel Slieth, sworn, and testified that there were seven stoves
there when he saw them.

Motion by pizlintiﬁ' to suppress the thirtcenth interrogatory and
answer in Curtis Knight’s deposition. Motion sustained; defendant

cxcepted.

Curtis Z. Knight's deposition—Before the trade, the goods were
kept in the building owned by Wm. P. Pierson, in Onarga, and a few

articles elsewhere.
s




In regard to the stoves, there was a lot of stoves belonging to the
old firm of Xnight & Thomas; and when the firm was known as Knight
& Richardson, those stoves were never known as belonging to the stock,
and when it was changed to E. R. & C. L. Knight, the stoves were not
known as a part of the stock, for when a stove was sold, E. R. Knight
received credit for it, or the money for the stove. It was considered as
bhis individual property. I made the trade with Mr. Parker, as to the
goods; I had nothing to do with the land; we lumped the goods off,
called it so many thousand dollars—I do not remember how much. In
making my figures, I do not include the stoves. I think Mr. Parker
understood it so at the time, but I am not positive. There was nothing
said about the stoves till about two weeks after the trade.

Int. 13—State it you know whether those stoves were regarded by
those connected with Kuight’s store as belonging to the stock of said
store.

Ans.—I think they were not. I think there were seven or eight
stoves at the time the trade was made. The one I sold was a good
stove; the others were damaged more or less. There might have been
two or three stoves worth ten or twelve dollars cach ; the balance might
average ten dollars. The stoves were broken so they could not be used
till repaired.

Deposition of H. J. Skeels—Was clerk for Knight. The stock of
goods sold consisted of dry goods, in the store then occupied by E. R.
& C. L. Knight, and I concluded that it was E. R. & C. L. Knight’s
stock of goods. I did not suppose there were any goods embraced in
the trade that were not in said store, or did not belong to E. R. & C. L.
Knight. I do not know anything about the stoves, in regard to the
trade. They were not included in the stock of E. R. & C. L. Knight,
and were not included in the trade, as I know of. In selling, the stoves
were kept separate. Parker said he was well satistied with the trade.
Nothing had then been said about the stoves. The goods invoiced at
over four thousand dollars. The stoves were not included in the invoice;
think I saw it after it was footed up.

John W. Owen’s deposition—Am a tinner; I was called to examine
the stoves; was asked what I would give for them, if I wanted to buy
them. On examination, I found a good many pieces missing. I would
not have been willing to give over nine dollars a-piece. They were

Lroken considerably.




INSTRUCTIONS.

The jury are instructed that the language in the agreement * that
the party of the first part has this day sold to the party of the second
part his stock of goods in the town of Onarga,” means the goods which
the defendant owned and kept at his place of business, in gaid town, and
with which he and his agents were accustomed to traffic from day to
day, and that, consistently with said agreement, the defendant, Knight,
might own other personal property in said town, which ought not to be
included in said agreement, and the title to which would not pass to the

plaintiff thereby.

4th. If the jury further believe, from the evidence, that Knight
sold and delivered “his stock of goods in the town of Onarga,” to
Parker—these words to be taken in their plain, ordinary and popular
signification—then the law is for the defendant.

The Court refused these instructions on the part of the defendant,
to which he then and there excepted.
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IN THE SUPREME COURT.

ELIPHALET R. KNIGHT, ]
APPELLANT, |

ads. [r

DANIEL PARKER, |
APPELLEE. |

POINTS OF APPELLANT.

The Court erred in refusing to exclude the deposition of Danicl W.
Parker. It in no way appeared that it had ever been enclosed, sealed
up and directed to the clerk or the names of the parties endorsed there-
on. Record page 25.

This was in express violation of the statute. 1 Purple’s Statutes—
Title, Evidence and Depositions, sec. 12, page 543.

By the agrcement in the record we could take advantage of these
irregularities upon the trial; or any others.

2d.  The Court erred in suppressing the 13th interrogatory and an-
swer thereto, in the deposition of Knight.

‘What belonged to the stock, those in the employ of the concern of
all others knew best, and the question was proper as tending to show
what belonged to the stock and what did not.

3d. The verdict is not supported by the evidence.

The verdict is $§146.  Only one witness says there were nine stoves,
the others seven. Daniel W. Parker swears that such stoves were worth
from twenty-five to thirty dollars, but he did not examine them. Where-
as Knight, who knew all about them, swears that, excepting one, they
would average about ten dollars. Owen, the tinner, who was acquaint-
ed with stoves, swears that he examined them, and would not give over
nine dollars apiece for-them. They were much broken. ITow the ver-
dict could be what it was from that evidence, it is difficult to say.

4th. The Court erred in refusing the 3d and 4th instructions for
the defendant.

5th.  The Court erred in overruling the motion for a new trial.
CHAS. II. WOOD,
Lor Appellant.
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Jumeson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT.

ELIPHALET R. KNIGHT,
APPELLANT,
ads. '

DANIEL PARKER, |
APPELLEE. |

POINTS OF APPELLANT.

The Cowrt erred in refusing to exclude the deposition of Daniel W.
Parker. It in no way appeared that it had ever been enclosed, sealed
up and directed to the clerk or the names of the parties endorsed there-
on. Record page 25.

This was in express violation of the statute. 1 Purple’s Statutes—
Title, Evidence and Depositions, sec. 12, page 543.

By the agrcement in the record we could take advantage of these
“irregularities upon the trial, or any others.

2d. The Court erred in suppressing the 13th interrogatory and an-
swer thereto, in the deposition of Knight,

‘What belonged to the stock, those in the employ of the concern of
all others knew best, and the question was proper as tending to show
what belonged to the stock and what did not.

3d. The verdict is not supported by the evidence.

The verdict is $146.  Only one witness says there were nine stoves,
the others seven. Daniel W. Parker swears that such stoves were worth
from twenty-five to thirty dollars, but he did not examine them. Where-
as Knight, who knew all about them, swears that, excepting one, they
would average about ten dollars. Owen, the tinner, who was acquaint-
ed with stoves, swears that he examined them, and would not give over
nine dollars apiece for them. They were much broken. IIow the ver-
dict could be what it was from that evidence, it is difficult to say.

4th. The Court erred in refusing the 3d and 4th instruetions for
the defendant.

5th.  The Court erred in overruling the motion for a new trial.
CHAS. H. WOOD,
Tor Appellant.
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT.

ELIPHALET R. KNIGHT,

APPELLANT.

b

‘|
ads.
|

DANIEL PARKER,
APPELLEE. |

POINTS OF APPELLANT.

The Court erred in refusing to exclude the deposition of Daniel W.
Parker. It in no way appeared that it had ever been enclosed, sealed
up and directed to the clerk or the names of the parties endorsed there-
on. Record page 25.

This was in express violation of the statute. 1 Purple’s Statutes—
Title, Evidence and Depositions, sec. 12, page 543.

By the agrcement in the record we could take advantage of these
irregularities upon the trial, or any others.

2d. The Court erred in suppressing the 13th interrogatory and an-
swer thereto, in the deposition of Knight.

‘What belonged to the stock, those in the employ of the concern of
all others knew best, and the question was proper as tending to show
what belonged to the stock and what did not.

3d. The verdict is not supported by the evidence.

The verdict is $146. Only one witness says therc were nine stoves,
the others seven. Daniel W. Parker swears that such stoves were worth
from twenty-five to thirty dollars, but he did not examine them. Where-
as Knight, who knew all about them, swears that, excepting one, they
would average about ten dollars. Owen, the tinner, who was acquaint-
ed with stoves, swears that he examined them, and would not give over
nine dollars apiece for them. They were much broken. How the ver-
dict could be what it was from that evidence, it is difficult to say.

4th. The Court erred in refusing the 3d and 4th instructions for
the defendant.

5th.  The Court erred in overruling the motion for a new trial.
CHAS. H. WOOD,
Tor Appellant.
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

IN THE SUPREME COURT,

APRIL TERM, A. D. 1861.

APPELLANT,
ads.

ELIPHALET R. KNIGHT, 1

(Appcal Jfrom Kankakee.

DANIEL PARKER,
APPELLEE. J

ABSTRACT OF RECORD.

Ree. page 2 Placita of June vacation—Term 1859.
Oct. 12th, 1859—DPrecipe filed and summons issued.

Declaration filed Oct. 22d, 1859.

1st Special Count—Agreement to sell a stock of goods by appellant,
in the town of Onarga, for a farm from appellce.

Second Count—A. common count for land sold, promise, breach, and
damage.

Copy of Agreement as in Bill of Exceptions.
Bill of Particulars.

Tirst Plea, general issuc—Tiled Oct. 22d, 1859.
Second Plea—DPerformance.

Petition for a change of venue. Stipulation that the only matter to
be tried is the title to a lot of stoves.

Venue of this cause changed from Iroquois to Kankakee County.
Aflidavit to take depositions.

Similiter to 1st Plea, replication to 2d Plea.
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Jury called and sworn, verdict for plaintiff $146. Motion for a new
trial, overruled ; defendant excepts judgment on verdict.

Appeal allowed, and appeal duly perfected, October 16th, 1860.
Same day, bill of exceptions filed.

EVIDENCE.

Stipﬁlution—N othing but title to stoves to be tried. Written articles
of agreement between Knight, first party, and Parker, second party,
that “the party of the first part has this day sold to the party of the
second part, his stock of goods, in the town of Onarga, for the sum of
thirty-one hundred and fitty dollars.” The first party to comply on his
part within twenty days.

Plaintiff then offered deposition of Daniel W. Parker. Defendant
objected, for the reason that it in no way appeared that said deposition
had ever been enclosed, sealed up, and directed to the Clerk of Kankakee
Court, nor the names of parties endorsed thercon. Mutual agreement
of counsel that exceptions might be taken to the depositions on the trial,
the same as though there had been made a motion to suppress.

Motion to exclude Parker deposition, overruled; defendant ex-
cepted.

Motion to suppress fourth interrogatory, and answer thereto, in
Parker’s deposition. Motion overruled; defendant excepted.

Deposition of Daniel W. Parker—States what stock consisted.
There were stoves at Depot; think there were nine in number—cook
stoves ; each stove, pipe and furniture was worth twenty-five to thirty
dollars. At time of trade, defendant pointed out dry goods, groceries
and hardware. Got the goods, except the stoves, pipe and furniture.
The contract was a written one.

Ezekiel Slieth, sworn, and testified that there were seven stoves
there when he saw them.

Motion by plaintiff to suppress the thirteenth interrogatory and
answer in Curtis Knight’s deposition. Motion sustained ; defendant
cxcepted.

Curtis Z. Knight’s deposition—Before the trade, the goods were
kept in the building owned by Wm. P. Pierson, in Onarga, and a few
articles elsewhere.
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In regard to the stoves, there was a lot of stoves belonging to the
old firm of Knight & Thomas; and when the firm was known as Knight
& Richardson, those stoves were never known as belonging to the stock,
and when it was changed to E. R. & C. L. Xnight, the stoves were not
known as a part of the stock, for when a stove was sold, E. R. Knight
received credit for it, or the money for the stove. It was considered as
his individual property. I made the trade with Mr. Parker, as to the
goods; I had nothing to do with the land; we lumped the goods off,
called it so many thousand dollars—I do not remember how much. In
making my figures, I do not include the stoves. I think Mr. Parker
understood it so at the time, but I am not positive. There was nothing
said about the stoves till about two weeks after the trade.

Int. 13—State i you know whether those stoves were regarded by
those connccted with Knight's store as belonging to the stock of said
store.

Ans.—TI think they were not. I think there were seven or eight
stoves at the time the trade was made. The one I sold was a good
stove; the others were damaged more or less. There might have been
two or three stoves worth ten or twelve dollars each ; the balance might
average ten dollars.  The stoves were broken so they could not be used
till repaired.

Deposition of H. J. Skeels—Was clerk for Knight. The stock of
goods sold consisted of dry goods, in the store then occupied by E. R.
& C. L. Knight, and I concluded that it was E. R. & C. L. Knight’s
stock of goods. I did not suppose there were any goods embraced in
the trade that were not in said store, or did not belong to E. R. & C. L.
Knight. I do notknow anything about the stoves, in regard to the
trade. They were not included in the stock of E. R. & C. L. Knight,
and were not included in the trade, as I know of. In selling, the stoves
were kept separate. Parker said he was well satisfied with the trade.
Nothing had then been said about the stoves. The goods invoiced at
over four thousand dollars. The stoves were not included in the invoice;
think I saw it after it was footed up.

John W. Owen’s deposition—Am a tinner; I was called to examine
the stoves; was asked what I would give for them, it T wanted to buy
them. On examination, I found a good many pieces missing. I would
not have been willing to give over nine dollars a-picce. They were
Lroken considerably.
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INSTRUCTIONS.

The jury are instructed that the language in the agreement *that
the party of the first part has this day sold to the party of the second
part his stock of goods in the town of Onarga,” means the goods which
the defendant owned and kept at his place of business, in said town, and
with which he and his agents were accustomed to traffic from day to
day, and that, consistently with said agreement, the defendant, Knight,
might own other personal property in said town, which ought not to be
included in said agrecement, and the title to which would not pass to the
plaintiff thereby.

4th. If the jury further believe, from the evidence, that Knight
sold and delivered “his stock of goods in the town of Onarga,” to
Parker—these words to be taken in their plain, ordinary and popular
signification—then the law is for the defendant,

The Court refused these instructions on the part of the defendant,
to which he then and there excepted.
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