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"PHE ILL. GRAND TRUNK RAILWAY et &l
, g vs. .
"CALEB COOK, Adm'r of PHILANDER CoOOK, dec’d.’

‘SUPREME COURT OF ILLINOIS,

TEHIRD GRAIND DIVISITOIN.

‘APRII. TERM, 1862, AT OTTAWA.

}ERROR’ T0 BUREAU.

The reply of the defendant in error to the points made by the plaintiffs in
error.

1st. The statement in the bill, of the motives which induced the deceased
to give the bond and coupons secured by mortgage, for stock in this contempla-

‘ted railroad, certainly does not impair the complainant’s case. It therefore

appears that the whole object sought by the deceased, in taking this stock, has
been defeated by the company, and that his estate will get no benefit whatever
from the money which is sought to be collected from the estate, and that on the
part of the plaintiffs in error, it is a fraudulent attempt to compel the estate to
pay the same, when the project of building the road has been abandoned, all of
which is confessed by the demurrer of the plaintiffs in error to complainant’s
bill. But then this estate will be in no worse condition than hundreds of others
on the line of this projected road, whom the plaintiffs in error are attempting -

to swindle in the same way.

2p. The point made by the bill, that the instruments executed by the de
ceased, being upon their face made payable to the C. A, & M. Railroad Com-
pany, and that therefore their assignees would be bound to take notice of the
powers of said company, and these instruments being void in their hands, would
be equally so in the hands of their assignees, is upon the assumption that this
company had no right to take these instruments at all. The plaintiffs in error
insist that if this be so, that then there is a perfect defence at law, and com.
plainant cannot resort to a Court of equity. But this, I think, cannot be law.
The complainant has the right to enjoin the transfer of these securities and to
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remove the cloud made by the mortgage upon this real estate of the deceased,
which is necessary to be sold by the administrator to pay the debts of the estate.
If the complainant should be mistaken, und a bona fide assignee before maturity
of any of these instruments, would, in the opinion of this Court, be protected
from complainant’s defences set up in the bill, then there would be an indispen-
sable necessity to resort to this proceeding to prevent their transfer.

The plaintiffs in error insist that the making of this point in the bill, to-
gether with the assignments on the bond and coupons, as shown by the copies
in the record, establishes that they had been assigned when this bill was filed.
This is not true. The bill charges that the said railroad company had filed said-
bond and coupons in the County Court of Bureau County as a claim against
the said estate.

That the said company have threatened to transfer the bond and mortgage,.
with a view to exclude the equitable defences of complainant, and that said
company will transfer the same, unless restrained by injunction ; and that said
complainant had requested the said company to surrender the same, which they
had refused.

The point of notice to assignees was made in the bill to anticipate the de-
fense of assignment, if any should be set up in defendant’s answer; but that,.
no answer having been filed, the point is not important. But T wish that the
Court would settle the principle for this and other cases.

By the written stipulation, only copies of the dond and one of the coupons
were to be sent up to this Court, as a part of the record, not the assignments
thereon. These purported assignments are in no way referred to in said stipu-
lation. The bond and coupon were never filed in the case, and I never heard
of there being any assignments upon the bond and coupon, until since this
case has been brought to this Court. They, in all probability, were entered
upon said papers since the decree in the Circuit Court. Any how, this Court
cannot notice such purported assignments, because they are no part of the rec-
ord of the case, and the Clerk had no right to copy them in the transcript.

38p. It is insisted by plaintiffs in error that the estate of the deceased is
not released from payment, by the consolidation stated in the bill, although
thereby it does make it a different enterprise from that to which the deceased
subscribed, and decisions of this Court are cited to establish the position. I
have examined the decisions cited. 17 Ill, 429, and 19 1L, 177, expressly
recognize the case of Barnett vs. Alton & Sangamon R. R. Co,, 13 I, 504,
as'being good law, which holds that “u road intended to secure the advantages
of a particular line of travel or transportation cannot be so changed as to defeat
the general object. The corporation must remain substantially the same, and
be designed to accomplish the same general purposes and subserve the same
general intents.” And all of the decisions cited concedo the general doctrine,
that if such a change is made, that the company thereby embarks on a new en-
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terprise, the subscriber is released. This bill expressly charges that such-
change has been effected by the consolidation, which is conceded by the demur:
rer to the bill, and that there can be no doubt of it from the facts stated in the
bill. The subscribersto C. A. & M. R. R. Co. never contemplated embark-
ing in an enterprise to construct a railroad to Joliet, and if it had been made

known to them before they had subscribed that such a chpnge would be made,

they would have never taken stock. Their object was to get a direct communi:

cation to Chicago, by connecting with the C. B. & Q Railroad, at Mendota.

They had no interest in having a direct communication with Joliet.

The act of Legislature, Feb. 28, 1854, Scates’ Stat., 951, only allows rail-
roads to consolidate where they intersect by continuous lines. These contem-
plated railroads which consolidated did not intersect by continuous lines. I un.
derstand the meaning of that to be, where the lines of two railroads, if contin-
ued on in the same course, would near into cach other by the continuation, and
become one: as, for instance, the different railroads now comprising the C. B.
& Q. R. R., New York Central, and others. This law certainly does not
mean that any railroad company could consolidate with any other railroad com-
pany that should cross its track, although their lines of travel and the business
to be accommodated by such companies be entirely different, If so, no person
subscribing stock to a railroad could tell where the road to which he had sub-

seribed would end.

4rm. It is insisted by the plaintiffs in error, that in this proceeding, the
complainant caunnot raise the question, that the capital stock of the company
has never been subseribed.

This is a technical objection, that was not insisted upon in the Court below,
as will be seen by reference to pages 22 and 23 of the record, and the plain-
tiffs in crror stipulated in writing that no such objection should be presented
here. The written stipulation, found at the bottom of the <th page of abstract,
says that it was intended *“ that all the legal questions arising upon the face of
the bill and the exhibits filed shall be determined in said Supreme Court.”

This Court could not determine all of the questions that avise on the face
of the bill and exhibits, if this objection now presented should be sustained, and
. the Court hold that the complainant could not vesort to this remedy. There
are many cases both at law and equity of a similar character pending in the
Court below, and many more to be brought, awaiting the determination of the
questions presented by complainant’s bill. The question to be considered was
whether the complainant could have relief at all upon the facts set up in his
bill—not whether this was the proper remedy for relief. The attorneys for
the plaintiffs in error must have become fearful that the points presented by the
bill are a good defence to the collection of the claims of the company, or they
would not now endeavor to prevent a hearing upon these points by urging that
this proceeding was not the proper way to bring up these points, when they
agreed that these points should be determined by this Court in this very suit.
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But this is the proper remedy. This Court decided, in 15 IIL, 400: *If
the managers of a corporation arc about to engage in an enterprise not contem:
plated by their charter, or apply the corporate funds or credit to any other than
the purposes therein specified, a Court of equity will interfere, by injunction,
at the instance of the stockholders. So a Court of equity has jurisdiction to
interfere by injunction, where public officers, under a claim of right, are pro-
ceeding illegally to impair the rights or injure the property of individuals or
co-partners, or where it is necessary to prevent a multiplicity of suits.

This bill charges, xad the plaintiffs in error, by their demurrer, admitted
it, that this company, for the past year, have ceused all operation in the matter
of building said road, =nd, as the complainant is informed and believes, have
altogether abandoned the construction thereof; and the complainant charges
and insists that the officers and agents of said company named in the bill, are
striving to collect the amount ol this bond and mortgage out of the cstate of
Cook, and to apply the money se collected to some object forcign to the ob:
jeet of the organization. If this be so, the administrator is certainly entitled
to prevent, by injunction, the collection, when the moncy sought to be collected
is not to be used for the building of the road for which the stock was subscribed
and said instruments executed.

I have lnoked into all the cases cited by the opposite counsel, in his brief,
and I find them all to be common law cases, in which it is simply decided that
yeu cannot question the organization of an acting corporation, collaterally, bat
that it must be by direct proceeding for that purpose. But this bill is a direct
proceeding for that purpose, and the legality of the preliminury organization of
this company is not denied; but it is insisted that the orgarization has not pro-
gressed so far as to authorize the company to collect stock subscriptions, for the
reason that all the capital stock has not been subscribed, and it is not yet known
that the enterprise will be practicable,

The authorities show that she subscription of all the capital stock is pre-
cedent to making any demand for stock assessments, and that this can be urged
in any suit to collect such assessments.

Crocker vs. Williams et al., 2 American Railway Cases, 484, holds that if
the requisite amount of capital stock has not been subscribed, there is no corpo-
ration. That is precedent to the existence of the company, and if there is no
company, then the subscriber got no stock, and that the consideration of a check
given for stock had failed. This was in an action of assumpsit. -

In the Atlantic Cotton Mills vs. Abbot Y Cashing, R. 423, it was decided
that the subscription of the full amount of the capital stock was precedent to
making a call upon subscribers for their subscriptions. This was an action of
assumpsit, to recover assessments upon stock. To the same cffect is Redfield on
Railways, page 77, sec. 1.
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2 Story’s Equity, scc. 705, says “that when a deed, or other instrument
originally valid, has, by subsequent events, become extinguished, and yet its
existence may be a cloud upon the title, or subject the party to future litigation,
-when the facts are no longer capable of complete proof, the Court will, by in-
junction, deeree their delivery and cancellation. So, to prevent tl:e transfer of
negotialle instruments, the Court will interfere by injunction. Same, sections

906, 935.

_If this company, as is charged in the bill, have failed in their enterprise,
by not having obtained sufficient capital stock to build the road, and they still
improperly, after demand, retain this bond and mortgage, surely they can be
compelled, by this proceeding, to give them up to be cancelled.

The special act of January 30th, 1857, only made valid, acts done and
contracts entered into prior to that time. These instruments were exccuted
after that time, and the acts which we charge to be illegal were after that timc.
This special act, by it preamble, makes valid the temperary or preliminary or-
gani: aion, that could be entered into under the general railroad ac’, before all
the capital stock should be subscribed, but does not and cannot validate the
present illegal acts of the company in attempting to collect subseriptions before
the requisite capital stock had been subseribed to build the road, and proceed-
ing to collect, too, after the enterprise had proved impracticable and had been

abandoned.

‘I'he last point raised by the counsel for the plaintiffs in error, and the
proper censtruction of the general Railroad law, approved Nov. 5th 1849, are
vory fully discussed in the printed bricf on file of Samuel Strawder, the attor-
ney for tke plaintiff in error, in No. 229—Fay vs. Blackstone, error to Whi'esi le
Co., who is on the same side of this qu .stion that I represent in this suit.
I refer the Court to this brief and will not repeat it. The decision of these
questions if adverse to the subscribers to the capital stock of this C. A. & M.
R. R. Co., will ruin hundreds of honest farmers on the line of this projected
road, where bonds and mortgages to large amounts are held by this fraudulent
O mpany and their confederato assignozs, who got up the whole scheme for mo
other purpose than to defraud the farmers and others on the line, and they had
1o intention whatever to build the road, but only to get these bonds coupons

and mortgages for their own personal use. A
MILTON T. PETERS,

Attorney for Deft in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, .A. D. 1862.

Nl e
THE GRAND TRUNK R.R. COMPANY,

A V8. Lrror to Bureau.
CALEB COOXK, Administrator.

ABSTRACT OF THE RECORD.

Tars is a bill in Chancery, filed by Cook against the Railway
Company on the 19th day of February, A.p. 1861. The Bill al-
leges that the complainant is administrator of Philander Cook
that, on the 16th day of February, a. p. 1857, Philander Cook,
who was then living, was the owner of the N: fract. half of sec-
tion 6, Township 91 N., of Range 15 West, in the county of
Butler and State of Iowa, containing three hundred and fifty

‘acres; that at that time Philander Cook executed and delivered

to the Camanche, Albany & Mendota R. R. Company a certain
coupon bond for five hundred dollars, payable on the 1st day of
March, A. p. 1867, with interest at 10 per cent. annually. Aft-
tached to said bonds were ten coupons for the interest, and to
secure the payment of the bond and coupons, said Philander
Cook executed and delivered to the Camanche, Albany & Men-
dota R. R. Company a mortgage upon the land above described.

That the Camanche, Albany & Mendota R. R. Company was
duly organized under the acts to provide for a general system
of R. R. corporations, approved Nov. 5th, 1849, and that said
Company in June, A. 0. 1859, consolidated their road and stock
with the Joliet & Terre Haute R. R. Company under and by the
provision/of an act entitled ‘‘An act to enable R. R. Companies
and Plank Road Companies to consolidate their stock,” approved
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Feb. 28th, 1854 ; and that said comsolidated Company agreed
to and assumed the name of Illinois Grand Trunk Railway, of
which Company Charles B. St&iert, of Geneva, of Kane county,
is President; thatsaid Stasart and T. B. BlackBits, of Chicago,
claimed to be Trustees of the firm of Oswald & Co., composed

of James Oswald, of Stanford, Canada, and Ransom Blackburn,

of Buffalo, N. Y., and as such Trustees they claimed some inter-
est in said bonds and coupons.

That on or about the 2Ist day of January, 1861, the Illinois
Grand Trunk Railway filed said bond and coupons in the County
Court, County of Bureau, at the January term, A. ». 1861, as a
claim against the estate of Philander Cook, and upon motion of
the administrator, the consideration of the claim was continued
to the February term of said Court.

That by the terms of the articles of association of the Ca-
manche, Albany & Mendota R. R. Company the road proposed
to be constructed, by them would pass through the County of
Bureau; that € Cook, at the time the mortgage was given,
resided in said county, near the line of said proposed road, and
owned real estate in said county, which he believed would be
enhanced in value by the construction of said road.

The proposed jlogatign of the road was near farming lands
owned by said | %@%ﬁbk, and he expected he that would be
afforded facilities for marketing his produce by said road.

The bill alleges that the mortgage and Yond was given upon
the consideration that the R. R. Company would without delay
proceed to build their railroad through the County of Bureau,
and thus aflord to said Cook the benefits and advantages which
he expected to derive therefrom, but that said road had not been
built, nor had the Company used proper dilligence to build i,
but for a year past had wholly ceased work upon the road; and
complainant believes that they have altogether abandoned the
construction of it, whereby the benefits and advantages which

said Philander Cook expected to derive from the construction
of said road are wholly lost.

The bill charges that the officers and agents of said Company
are striving to collect the amount of the bond and mortgage out
of the estate of said Cook, and to apply the money so collected
to some object foreign to that for which it was originally sub-
scribed.
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That said Company threatened to transfer or dispose of said
bond and mortgage, with a view of avoiding the equitable de-
fence complainant might make thereto, and that said Company
will assign the same unless in enjoyment.

That said Company never did obtain the requisite amount of
bona fide subscriptions to enable them to build said R. R. as re-
quired by the law under which the Company was organized ;
that subscriptions to a very large amount were obtained from
persons who had not the ability and never intended to pay the
same, and that such subscriptions were made and obtained with
a fraudulent intent upon the part of the officers and agents of
the Company to .deceive and injure the bcfézg@gide 'lalders 95211,?4\
stock and make it appear that the full msertptron by law were
obtained, and so to warrant the election of Directors and au-
thorize them to call in and demand payment of the bona fide
subscribers of the stock.

<)

The bill insists that by the law a sum sufficient to build
the contemplated road must be fully subscribed in good faith,
before the Board of Directors could be elected or authorized to
demand the payment of any of the stock subscriptions, and said
Company were not authorized to commence the road until the
stock subscriptions should amount to a sum sufficient to build
said road; that it could not receive promissory notes or other
negotiable securities payable at a future period, whereon to
raise money to build said road; and that if the bond and mort-
gage are not void in toto, they are void as negotiable securities
payable at the time certain, the said Company having no au-
thority by law to receive the same.

That said bond and mortgage show upon their face that they
were given to said R. R. Company, and, thérefore, the assignees
of said securities are bound to take notice of the power of said
Company as given by law; and the bond and mortgage being
void in the hands of the original holders, they are equally so in
the hands of the assignee.

The Dbill charges that the act of consolidation of the C. A. &
M. R. R. Company with the J. & T. H. R. R. Company made a
fundamental change in said Company, and the consolidated
Company thereupon embarked upon an enterprise differing en-
tirely from that to which said Cook subscribed, and thereby he
was wholly released from all liability to pay said stock subsérip-
tion secured by said bond and mortgage.
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That, in settling the estate of said Cook, it will be necessary
to sell the real estate mortgaged to pay the debts of said estate,
and that said mortgage remains as a cloud upon the title and
prevents the sale thereof.

Complainant has requested said R. R. Company to surrender
said bond and mortgage to be cancelled, which it refuses to do.

The oath to the answer is waived.

The Illinois Grand Trunk Railway, Charles B. Swart, T. B.
Blackstone, James Oswald, and Ransom H. Colburn are made
defendants to the bill. '

Prayer that defendants be enjoined from all proceedings to
enforce the collection of said bond and mortgage and coupons,
or from selling or assigning the same, and that upon the final
hearing the injunction may be made perpetual, and the bond
and mortgage be delivered up and cancelled.

March 22d, 1861, defendants filed their demurrer to the hill.
Demurrer overruled.
Decree according to the prayer of the bill.

The parties entered into the following agreement:

“It is hereby mutually stipulated by and between the above
parties, that this cause may be taken to the Supreme Court of the
Statgw.g resaid, upon defendants’ demurrer to complainant’s
bill, the understanding that a copy of the bond, and one of the
coupon notes described in said bill, and also the special act of
1857, in relation to the Camanche, Albany & Mendota Railroad.
Company, shall be filed and form a part of the record in this cause,
and be considered in said Supreme Court in connection with
said bill; that if said demurrer shall be overruled, that then the
said cause shall be remanded to this Court for further proceed-
ings; it being intended that all the legal questions arising on
the face of said bill, and the exhibits filed, shall be determined
in said Supreme Court.

Dec. 26, 1861. MILTON T. PETERS,
Att'y jfor Compl't.
KENDALL & IDE,
Lor Deft's.
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Copy of Coupon Bond, (referred to in foregoing agreement.)

“For value received I, Philander Cook, of the County of Bu-
reau, and State of Illinois, hereby bind myself to pay to the
order of the Camanche, Albany & Mendota Railroad Company,
at their office, in State aforesaid, the principal sum of Five Hun-
dred Dollars ten years from the 1st day of March, A. p. 1857,
which will be on the 1st day of March, One Thousand Eight
Hundred and Sixty-seven, payable annually, on the first day of
March in each year, after said interest begins to run, which in-
terest is specified in, and secured by ten several interest notes
(called coupons) of even date herewith, signed by me, and
numbered in succession from one to ten inclusive, and all made
payable to the order of the said Company, at their office afore-
said, and each of said coupons is for fifty dollars. The payment
of this bond issecured by a certain mortgage of even date here-
with, made by me, upon three hundred and fifty-four 22-100
acres of land, being and lying in the County of Butler, in the
State of Iowa, and described as follows: The N. frac. half of
section No. six, (6) in Township No. ninety-one (91) North, of
Range No. fifteen (15) West, containing three hundred and fifty-
four and 22-100 acres, in which mortgage this bond and said in-
terest mnotes, or coupons, are described, and which mortgage
will appear of record, in the Recorder’s office of the said County
of Butler, according to the laws of the State aforesaid.

Witness my hand and seal this sixteenth day of February, .
. 1857. PHILANDER COOK. [SEAL.]

Executed in presence of
Miro KENDALL.

i E nd.
Endorsement on Bond SaMUEL HARPER, 7'reas.

W. W. Durant, Sec'y.

Copy of one of the Coupon Notes, (referred to in foregoing
agreement.)
No 5. Fesruary 16, 1957.
On the first day of March, 1862, I promise to pay to the or-
der of the Camanche, Albany & Mendota Railroad Company
Fifty Dollars, at their office in State of Illinois, for a value
received, being one year's interest falling due on that day, on
my bond of even date herewith, payable to the order of the
said Company, at their office as aforesaid.

PrinANDER CooXk.
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On the back of the above appears the following endorse-
0 o s
ment: ¢ Sam’l Hfper, Treasurer.”

(Copy of Actof General Assembly of the State of Lllinots, refer-
red to in the foregoing ayreement.)
AN ACT approving and legalizing the construction of the Camanche, Albany &

Mendota Raiiroad.
Waeress the Camanche, Albany & Mendota Railroad Com-

pany became a body corporate and politic on the 11th day of
September, 1856, by filing articles of association with the Sec-
retary of State, in accordance with the provisions of sections
One and Two of an act entitled *“An act to provide for a gen-
eral system of Railroad incorporations,” approved November 3,
1849. And whereas, in the opinion of the General \‘Assemb]y,
the construction of the road proposed in said articles of associ-
ation will be of sufficient public utility to justify the taking of
private property for the construction and maintenance of the
same. Therefore, '
Sec. 1. Be it enacted by the People of the State of Illinois,
represented in the General Assembly, That said Company may
commence and construct their road, from such point as may be

deemed expedient in the Town of Mendota, in the County of
La Salle, through the Counties of La Salle, Bureau, Lee, and
Whiteside, via Prophetstown, to such point as may be deemed
expedient in the Town of Albany, in said County of Whiteside.

Sec. 2. Said Company may take and give bonds bearing any
rate of interest not exceeding ten per cent. per annum, and
shall and may exercise any and all powers, and be entitled to any
and all immunities which are conferred by *“An act to provide
for a general system of Railroad incorporations,” approved No-
vember 5, 1849.

Sec. 3. All the acts done and contracts entered into by said
Company, prior to the passage of this act, are hereby sanctioned
and legalized.

Sec. 4. This act to take effect from and after its passage.

Approved Jan. 30, 1857.

ERRORS ASSIGNED.

1st. The Court erred in overruling defendant’s demurrer.

2d. The Court erred in rendering the decree aforesaid in
manner and form aforesaid.
GLOVER, COOK & CAMPBELL,
For A ppellant.

T —
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. . 1862.
Soin
THL}‘ GRAND TRUNK R. R. COMPANY,
vs.
CALEB COOX, Administrator.

} Error to Bureau.

ABSTRACT OFF THE RECORD.

Tnrs is a bill in Chancery, filed by Cook against the Railway
Company on the 19th day of February, a.p. 1861. The Bill al-
leges that the complainant is administrator of Philander Cook;
that, on the 16th day of February, A. o. 1857, Philander Cook,
who was then living, was the owner of the N. fract. half of sec-
tion 6, Township 91 N., of Range 15 West, in the county of
Butler and State of Iowa, containing three hundred and fifty
acres; that at that time Philander Cook executed and delivered
to the Camanche, Albany & Mendota R. R. Company a certain
coupon bond for five hundred dollars, payable on the st day of
March, A. p. 1867, with interest at 10 per cent. annually. At-
tached to said bonds were ten coupons for the interest, and to
secure the payment of the bond and coupons, said Philander
Cook executed and delivered to the Camanche, Albany & Men-
dota R. R. Company a mortgage upon the land above described.

That the Camanche, Albany & Mendota R. R. Company was
duly organized under the acts to provide for a general system
of R. R. corporations, approved Nov. 5th, 1849, and that said
Company in June, A. p. 1859, consolidated their road and stock
with the Joliet & Terre Haute R. R. Company under and by the
provision of an act entitled “‘An act to enable R. R. Companies
and Plank Road Companies to consolidate their stock,” approved
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Feb. 28th, 1854 ; and that said consolidated Company agreed
to and assumed the name of g‘lfliuois Grand Trunk Railway, of
which Company Charles B. Stauert, of Geneva, .02; Kane county,
is President ; thatsaid Stawart and T. B. Blacklf{ﬂﬁ(: of Chicago,
claimed to be Trustees of the firm of Oswald & Co., ¢ osed
of James Oswald, of Stanford, Canada, and Ransom B%urn,
of Buffalo, N. Y., and as such Trustees they claimed some inter-
est in said bonds and coupons.

That on or about the 2lst day of January, 1861, the Illinois
Grand Trunk Railway filed said bond and coupons in the County
Court, County of Bureau, at the January term, A. D. 1861, as a
claim against the estate of Philander Cook, and upon motion of
the administrator, the consideration of the claim was continued
to the February term of said Court.

That by the terms of the articles of association of the Ca-
manche, Albany & Mendota R. R. Company the road proposed
to be constructed hy them would pass through the County of
Bureau; that Gateb Cook, at the time the mortgage was given,
resided in said COlAlty, near the line of said proposed road, and
owned real estate in said county, which he believed would be
enhanced in value by the construction of said road.

The pl‘oposedm;g;}/of the road was near farming lands
owned by said ,Galeb- Cook, and he expected he that would be
afforded facilities for marketing his produce by said road.

The bill alleges that the mortgage and bond was given upon
the consideration that the R. R. Company would without delay
proceed to build their railroad through the County of Bureau,
and thus afford to said Cook the benefits and advantages which
he expected to derive therefrom, but that said road had not been
built, nor had the Company used proper dilligence to build it,
but for a year past had wholly ceased work upon the road ; and
complainant believes that they have altogether abandoned the
construction of it, whereby the benefits and advantages which
said Philander Cook expected to derive from the construction
of said road are wholly lost.

The bill charges that the officers and agents of said Company
are striving to collect the amount of the bond and mortgage out
of the estate of said Cook, and to apply the money so collected
to some object foreign to that for which it was originally sub-

scribed.
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That said Company threatened to transfer or dispose of said
bond and mortgage, with a view of avoiding the equitable de-
fence complainant might make thereto, and that said Company
will assign the same unless in enjoyment.

That said Company never did obtain the requisite amount of
bona fide subscriptions to enable them to build said R. R. asre-
quired by the law under which the Company was organized ;
that subscriptions to a very large amount were obtained from
persons who had not the ability and never intended to pay the
same, and that such subscriptions were made and obtained with
a fraudulent intent upon the part of the officers and agents of

the Company to deceive and injure the bolzlc&ﬁd {L%I/dels of the ’

stock and make it appear that the full 2w were
obtained, and so to warrant the election of Dnectms and au-
thorize them to call in and demand payment of the bona fide
subscribers of the stock.

The bill insists that by the law a sum suficient to build
the contemplated road must be fully subscribed in good faith,
before the Board of Directors could be elected or authorized to
demand the payment of any of the stock subscriptions, and said
Company were not authorized to commence the road until the
stock subscriptions should amount to a sum sufficient to build
said road; that it could not receive promissory notes or other
negotiable securities payable at a future period, whereon to
raise money to build said road; and that if the bond and mort-
gage are not void in toto, they are void as negotiable securities
payable at the time certain, the said Company having no au-
thority by law to receive the same.

That said bond and mortgage show upon their face that they
were given to said R. R. Company, and, therefore, the assignees
of said securities are bound to take notice of the power of said
Company as given by law; and the bond and mortgage being
void in the hands of the original holders, they are equally so in
the hands of the assignee.

The bill charges that the act of consolidation of the C. A. &
M. R. R. Company with the J. & T. H. R. R. Company made a
fundamental change in said Company, and the consolidated
Company thereupon embarked upon an enterprise differing en-
tirely from that to which said Cook subscribed, and thereby he
was wholly released from all liability to pay said stock subscrip-
tion secured by said bond and mortgage.

o\

i
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That, in settling the estate of said Cook, it will be necessary
to sell the real estate mortgaged to pay the debts of said estate,
and that said mortgage remains as a cloud upon the title and

prevents the sale thereof.

Complainant has requested said R. R. Company to surrender
said bond and mortgage to be cancelled, which it refuses to do.

The oath to the answer is waived.

The Illinois Grand Trunk Railway, Charles B. Swart, T. B.
Blackstone, James Oswald, and Ransom H. Colburn are made

defendants to the bill.

Prayer that defendants be enjoined from all proceedings to
enforce the collection of said bond and mortgage and coupons,
or from selling or assigning the same, and that upon the final
hearing the injunction may be made perpetual, and the bond
and mortgage be delivered up and cancelled.

March 22d, 1861, defendants filed their demurrer to the bill.

Demurrer overruled.

Decree according to the prayer of the bill.

The parties entered into the following agreement:

“It is hereby mutually stipulated by and between the above
parties, that this cause may be taken to the Supreme Court of the
State . aforesaid, upon defendants’ demurrer to complainant’s
bill, the understanding that a copy of the bond, and one of the
coupon notes described in said bill, and also the special act of
1857, in relation to the Camanche, Albany & Mendota Railroad
Company, shall be filed and form a part of the record in this cause,
and be considered in said Supreme Court in connection with
said bill; that if said demurrer shall be overruled, that then the
said cause shall be remanded to this Court for further proceed-
ings; it being intended that all the legal questions arising on
the face of said bill, and the exhibits filed, shall be determined

in said Supreme Court.
Dec. 26, 1861. MILTON T. PETERS,

Att'y for Compl't.
KENDALL & IDE,
Lor Defts.
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Copy of Coupon Bond, (referred to in foregoing agreement.)
“For value received I, Philander Cook, of the County of Bu-
reau, and State of Illinois, hereby bind myself to pay to the
order of the Camanche, Albany & Mendota Railroad Company,
at their office, in State aforesaid, the principal sum of Five Hun-
dred Dollars ten years from the lst day of March, A. . 1857,
which will be on the 1st day of March, One Thousand Eight
Hundred and Sixty-seven, payable annually, on the first day of
March in each year, after said interest begins to run, which in-
terest is specified in, and secured by ten several interest notes
(called coupons) of even date herewith, signed by me, and
numbered in succession from one to ten inclusive, and all made
payable to the order of the said Company, at their office afore-
said, and each of said coupons is for fifty dollars. The payment
of this bond issecured by a certain mortgage of even date here-
with, made by me, upon three hundred and fifty-four 22-100
acres of land, being and lying in the County of Butler, in the
State of Iowa, and described as follows: The N. frac. half of
section No. six, (6) in Township No. ninety-one (91) North, of
Range No. fifteen (15) West, containing three hundred and fifty-
four and 22-100 acres, in which mortgage this bond and said in-
terest notes, or coupons, are described, and which mortgage
will appear of record, in the Recorder’s office of the said County
of Butler, according to the laws of the State aforesaid.
.Witness my hand and seal this sixteenth day of February, A.
. 1857. PHILANDER COOK. [seAL. ]|

Executed in presence of
Miro KENDALL.

Endorsement on Bond.

SaMUEL HARPER, Zreas.
W. W. Duraxt, Sec'y.

Copy of one of the Coupon Notes, (referred to <n jforegoing
agreement.)
No 5. Fesruary 16, 1957.
On the first day of March, 1862, I promise to pay to the or-
der of the Camanche, Albany & Mendota Railroad Company
Fifty Dollars, at their office in State of Illinois, for a value
received, being one year’s interest falling due on that day, on
my bond of even date herewith, payable to the order of the
said Company, at their office as aforesaid.

Prinaxper Cooxk.
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In force Jun,
30, 1857,

Preamble.

Road, where
may com-
mence & be

constructed.

May tuke and
give bonds.

Actslegalized.
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On the back of the above appears the following endorse-
: s A8 Sy
ment: ‘ Sam’l HAyper, Treasurer.

(Copy of Actof General Assembly of the State of lllinots, refer-
red to in the foregoing ayreement.)

AN ACT approving and legalizing the construction of the Camanche, Albany &
Mendota Railroad.

Waereas the Camanche, Albany & Mendota Railroad Com- 2
pany became a body corporate and politic on the 11th day of
September, 1856, by filing articles of association with the Sec-
retary of State, in accordance with the provisions of sections
One and Two of an act entitled *An act to provide for a gen-
eral system of Railroad incorporations,” approved November 5,
1849. And whereas, in the opinion of the General’ Assembly,
the construction of the road proposed in said articles of associ-
ation will be of sufficient public utility to justify the taking of
private property for the construction and maintenance of the
same. Therefore,

Sec. 1. Be it enacted by the People of the State of Illinois,
represented in the General Assembly, That said Company may
commence and construct their road, from such point as may be
deemed expedient in the Town of Mendota, in the County of
La Salle, through the Counties of La Salle, Bureau, Lee, and
Whiteside, via Prophetstown, to such point as may be deemed
expedient in the Town of Albany, in said County of Whiteside.

Sec. 2. Said Company may take and give bonds bearing any
rate of interest not exceeding ten per cent. per annum, and
shall and may exercise any and all powers, and be entitled to any
and all immunities which are conferred by * An act to provide
for a general system of Railroad incorporations,” approved No-
vember 5, 1849.

Sec. 3. All the acts done and contracts entered into by said
Company, prior to the passage of this act, are hereby sanctioned
and legalized.

Sec. 4. This act to take effect from and after its passage.
Approved Jan. 30, 1857.

ERRORS ASSIGNED.

1st. The Court erred in overruling defendant’s demurrer.

9d. The Court erred in rendering the decree aforesaid in
manner and form aforesaid.
GLOVER, COOK & CAMPBEEL,
For Appellant.
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