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Reply of defendant to argument of plaintiff in error.

The only errors assigned by the plaintiff in error upon the rec-
ord, are to the court allowing the defendant a homestead upon the
land.

The only point I desire to make in reply to the argument of
the plaintiff, is simply this: It was proven that the defendant was,
at the time of the trial, and had been for the last twenty-five years,
a houscholder, the liead of a family, consisting of a wife and chil-
dren, residing with his said family, upon this land, as a homestead.
The trust deed ormortgage, was made after the amendment of 1857,
to the homestead act, and the wife had not joined in the trust deed
or mortgage.

No alienation can be made of the homestead, without the joinder
and acknowledgment of the wife. (Sec amendment to the home-
stead act, session acts of 1857, page 119.) The meaning of the
Legislature in this amendment, is too plain, to admit of miscoun-

_struction.

They have used the broadest term known to the lay, and say “It
being the object of this act to require in all cases the signature and
acknowledgment of the wife. as conditions to the alicnation of the
homestead.” It would be hard to make human language stronger
and plainer than this; and it is insisted whether the attempted ali-
cnation be by deed, absolute common mortgage deed in trust to sell,
or mortgage with power to sell. That the attempt is vain. No ali-

.enation of the homestead can be made by the husband, without the

signature and 'acknowledgmcnt of the wife. In this case the wife
neither signed” nor acknowledgd - the conveyance, under which the
plaintifl’ claims title; therefore said conveyance did not affect the
homestead, and the court did not err in allowing the defendant his
homestead in the premises.

The first three assignments of plaintiff in error, go directly to this
point, and the 4th is only to the same effect, as the only ground for
a new trial was the previously alleged errors of the courtin permit-
ting defendant to set up his homestead.

Ilenee, T conelude the court did not err for any of the reasons as-
signed by the plaintiff, and the judgment should not be reversed for
any of the causes shown by plaintiff,



Argument for defendant in error on cross errors assigned by de-

fendant in error by argreement.
1ST ASSIGNMENT.

The court erred to the prejudice of defendant in error, in admit-
ting copy of trust deed.

POINT I

Gridley, who made the affidavit as a foundation for the admis-
sion of the transcript of the record, shows no connection with
the case in his affidavit; and it does not appear from the affi-
davit but that the plaintiff might have had the original. I submit
that the affidavit does not comply with the statute. (See session
acts of 1857, page 174,) which says “If the party, his agent or at-
torney, shall make affidavit, &c.

Gridley was neither party, agent nor attorney. Neither does it
comply with the common law, as there was no proof of the existance
or genuiness of the original”lﬁurincr vs. Sanders, £ Gillm, 113;
Rankin vs. Crow, 19 Ills.,, Rep. 6286 2§ Lo /676G

It is not deecmed necessary to accumulate authorities on this point.
If the proper foundation was not laid for the introduction of the
transcript, of course the plaintiff showed no title, and for this reason
the cause should be reversed.

POINT IL

The deed offered in evidence, did not purport to convey the
lands of defendant Wirsox Lindley, but the lands of JAMES Lind-
ley. (See deed on page 10, 11, 12, 18 and 14, of records.

The deed or mortgage authorized the mortgagee to convey the
estate of James Lindley, in and to the mortgaged premises. Even
should the mortgage be deemed good as a common mortgage, to con-
vey the interest of Wilson Lindey, the mortgagor, so that it might
be foreclosed in a court of equity ; yet as by all the rules of law
powers areto be strictly construed ; the mortgagee could not under
and by virtue of a sale under the power, convey the estate of Wil-
son Lindley. And it is submitted that this point is well taken, and
for this error the judgment should be reversed. 4th Kent 329, 330, .
and 331.

9ND ASSIGNMENT.

Is not relied on.
o 3D ASSIGNMENT.

The court erred in admitting the deed from Gridley to Perry
to be read to the Jury.

POINT L

The deed did not show on its face that it was made in execu-
tion of the power in the deed or mortgage, from Wilson Lind-
ley to Gridley, already in evidence as the foundation for this.
As is above shown, that deed or mortgage empowered the mortgagee
or his assigns, to convey the interest of James Lindley, in the
lands; and the deed to Perry purported to convey the interest of



A

Wilson Lindley, in and to the lands. Therefore, as it did not follow
the power, it was void. 4th Kent, 330 and 331 supra.
POINT IL—3D ASSIGNMENT.

The deed to Perry, sets out a mortgage with power of sale, from
Wilson Lindley to Gridley, (see Record, from 20 to 31, for this
deed,) under and by virtue of which the sale and deed to Perry
were made. But this mortgage set out in the deed to Perry, varies
materially, from the one previously given in evidence; in this, that
the one already in evidence, as above shown, authorized a sale of
the interest of James Lindley, in and to the lands, and the one re-
cited in the deed to Perry, authorized a sale of the interest of Wil-
son Lindley, in and to the lands. Therefore, as the deed to Perry
shows that it was made by virtue of the power in the deed recited in
it, and no such deed having been given in evidence, but another and
entirely different deed ; this deed to Perry should not have been
admitted in evidence. (See authorities above.)

POINT IIL.—8D ASSIGNMENT.

The note was already in evidence with its endorsements, by which
it was shown that before the sale, and before the maturity of the
note, the note had been assigned by Gridley the payee, to A.
Gridley & Co,

This assignment of the debt, carried with it all the securities ; of
course, was an assignment of the mortgage, and by the terms of
the mortgage, the power of sale was to the mortgagee, or his as-
signs of the debt. The assignment of the debt was an assignment
or transfer of the power, and it could only be executed by the as-
signees A. Gridley & Co.

“These powers,” (says Kent. Com. vol. 4, page 146 and 147,)
«gyll under the class of powers, appendant or annexed to the estate,
and they are powers coupled with an interest ; are irrevocable and
are deemed part of the mortgage security, and vest in any person,
who, by assignment or otherwise, becomes entitled to the money se-
cured to be paid.’”

This being the case, Gridley having parted with the debt by as-
signment, had no right or authority to execute the power : because
that right was by the assignment of the note vested in the assignees,
and the attempted sale by Gridley, was void, and passed no title,
and for this reason, the deed should have been excluded. 4 Kent,
147 ; 2 Cowan, 195; 4 Kent, 327: 1 vnet 338, 21 Ills.,, R 148.

POINT IV.—3D ASSIGNMENT.

In the language of the Bill of Exceptions, this deed was altered
apparently in a different hand writing, from the body of the deed,
by erasing the name Jawes, and inserting the name Wilson, before
the name Lindley, in that part of the mortgage or deed, giving the
power of sale. This certainly was a material alteration, (and not
being a simple interlineation in the same hand-writing, as the body
of the deed, which may be presumed to have been done at the same



time.) It is admitted by the Bill of Exceptions, that it is an alter-
ation and apparently in a different hand writing from the original.
And its materiality appears from the fact that it is in the name of
the person whose estate was attempted to be conveyed by the deed.
" The deed should not have been admitted without proof that this
alteration was made before the delivery of the deed. 27 Ills., R -4
, 99 and 80; Greenlf, cv. 599 ; 5 Bing, 183; 1 Gillm, 489. 2 5 €247 57
J Cpree. 258 L9 S20 4 47 POINT V.—3D ASSIGNMENT.

The deed did not recite any advertisement, before the sale. A ft Py %‘
' By the power in the mortgage, a sale could not be made until af-4— &
ter the land had been advertised for so long, and in sach a manners M%ﬁ—
All the pre-requisites to the exercise of the power, should be shown
by the deed itself, to have been complied with, and not by a sepa-
rate paper. This not being done, the deed was void. 4th Kent,
329 and 330.

It is confidently submitted that all the points under this assign-
ment, are well taken, and for the error in this assignment, the cause
should be reversed.

4TH ASSIGNMENT.

The court erred to the prejudice of defendant in error, by permit-

ting proof of the value of the land.
POINT L—4TH ASSIGNMENT.

The land was one entire tract, and already proven to be a home-
stead.

This mortgage was made after the amendment of 1857, to the
homestead act. The wife had not joined.

The questions are : 1st. Was not the mortgage void, as to this
whole tract; and 2nd. If not void in itself, was not the attempt to
sell the whole tract. entirely disregarding the homestead, such an
excess of the power conveyed by this mortgage, as to entirely avoid
the sale, as to this tract.

Upon the first. question I would submit, that the mortgage was
good, without this tract. That, by its terms it will be seen, that it

v conveyed many other tracts entirely disconnected with this, and of

course not affected by any right of homestead, so that in declaring
it void as to this tract, it does not necessarily become void as to the
others, for that reason. The husband alone could in no way
alien 2 homestead. (See amend. of 1857, session acts 1857, page
119.) Suppose at the date of the mortgage, the whole tract was
not worth over a thousand dollars ; and at the time of the sale, or
at the time of the trial, in ejectment it should have increased ma-
terially, in value, so that one half or even less might be worth $1000,
it would hardly be contended that the deed was good. If the deed
was void in the beginning, it could not be made good by the subse-
quent appreciation in value of the land. At what time is the value
to be fixed. The plaintiff in this case, was permitted to prove the
value, at the time of the trial, to test whether the deed was good, as



to any part, at the time it was made. The wife is as much inter-
ested in the homestead as the husband, and has as great power of
alincation ; and Iinsist thatif a party undertakes to tuke a voluntary
lien on the homestead, the wife should be consulted. I apprehend
the head of a family, as against an execution creditor, has a right
to elect upon what part of his land he will take his homestead; pro-
vided, it takes his house, and by the manner of division le
would not do injustice to the creditor. If so, has not the wife a right
to be consulted, when a voluntary conveyance is attempted to be
made, of any part of the homestead tract; and if it is attempted to
be made upon the whole, without her joinder, is it not void as to the
whole ?

Upon the second question, I would submit that the statute points
out the mode in which the homestead may be set apart. When a
party occupies a tract of land as a homestead, of greater value than
one thousand dollars, and which is susceptible of division. (Sce
Purples Statutes, vol. 1, page 651, sce. 46.)

The method is by a jury before sale allotting homestead, and then
the plaintiff may sell the residue. This is the only method point-
ed out by the law, where a lien has attached to a part of the land
occapicd as a homestead, to ascertain to what part the lien so at-
taches, and the sale cannot be made until this is ascertained.

Suppose a sheriff should proceed upon the assumption that the
tract was worth more than a thousand dollars, and was susceptible
of division, and therefore he had a right to sell, and should proceed
to sell the whole. It would hardly be contended that the sale would
not be set aside on motion, or in case the purchaser took a deed and
brought ejectment upon it for the whole, the deed would be declared
void as to the whole, for want of power in the officer making the
sale. Now what right had the mortgagee in this mortgage, to any
part of this tract ? Certainly no greater rights than a judgment
creditor having a valid lien; and if he attempts to sell the whole
without seeking the aid of the court to ascertain to what his lien at-
taches, the whole sale is void.

5T ASSIGNMENT.

The court erred to the prejudice of the defendant in evror in re-
fusing to let him prove that a part of the land did not belong to de-
fendant, so that it could not be set out as part of the homestead.

POINT L

The defendant is entitled to his homestead in land that he owns,
if he owns any of the tract. This seems so plain, as scarcely toad-
mit of argument.

What is the object of this humane law 7 Is it not to provide the
head of a family with a home, beyond the reach of all his creditors
and all the world, and which cannot be taken from him, but by the
consent of himself and wife, manifested in the most solemn manner
known to the law: and would this object be effected by setting



apart to him as his homestead property, which he did not own, ard
of which he might be deprived at any day. The mere statement of
the proposition, furnishes the answer. To so rule, is doing a pal-
pible outrage to the whole spirit of the homestead exem ption act.

That this homestead right is a favorite of the law (like dower)
and that the act will be liberally construed to effect the plain object
intended by the Legislature, in making the exemption, has now
passed into legal axioms, as is apparent not only from the decisions
of this, but of all other courts where the question has been discussed.

And compelling the defendant, as in this case, to take as part of
his one thousand dollars worth of land, for his homestead ; in land
in which he had no title, and taking from him a part of his home-
stead in which he had title, in place of the other, is certainly an er-
ror for which this court will reverse the judgment. Purples Stat-
utes, vol. 1, page 650.

Upon the whole case, I submit that the case should not be revers-
ed for any errors assigned by plaintiff in error, but should be re-
versed for the causes assigned by the defendant in error. I now
submit the case for the defendant in error.

' R. E. WILLIAMS,
Counsel for Defendant in Error.
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SUPREME COURT, STATE OF ILLINOIS

—_—e——————

THERON PARDEE,
VS. }ERROR FrRoM McLeaN Counry.
WILSON LINDLEY.
s L RET
IN EJECTMENT.

Pages 1, 2 and 3, declaration notice and affidavit of service for
w % se of se 20, township 23, range 2 east; w % ne 32, township 23,
range 2 east; w & of e & ne 32, town 23, range 2 east.

Pages 4 and 5.—Order of Conrt on filing declaration and plea of
general issue.

P. 6 and T.—Verdict of Jury that defendant wrongfully withholds
from the plaintiff the w % of w % of ne section 32, town 23, range
2 cast, and for defendant as to remaining two tracts and Bill of
Exceptions.

P. T.—Peter Folsom sworn—says he is a surveyor, knows the land
described in the declaration ; that he delivered a copy of this declara-
tion as described in his affidavit to Wilson Lindley, who was at that
time in possession of all the land described in the declaration,

P. 8 and 9,—Aflidavit of Asahel Gridley, showing the loss of original
deed of trust, made by defendant to him for the land in declaration
described, and other lands.

P. 10, 11, 12, 13, 14 and 15.—Certified copy of a deed of trust,
made by Wilson Lindley to Asahel Gridley, dated April 1, 1858, in—wee e e—
which Lindley acknowledges he is indebted to Gridley, in the sum of
$4,254,75, payable in one _year after date, and in consideration of
that indebtedness, and to secure the same, Lindley conveys to Gridley,
as trustee and in trust, for the purpose of paying the above debt,
land in McLean County, as follows: Lot 2 and west half lot 1 in
nw % sec. 4, and e % lot 2, sec. 5, and ne % sec. 7, all in town 22

' : north, in range 2 east. Also, w % se sec. 20, w 1 se of sesec. 29, and
//L //&A?; Dtve on 7 e 5 ‘

w3 e 1 of nesec. 82, and w % ne } sec. 32, allin town 23 north, range

M 0 Z (048]
: AR Ao N e o 9 ol
east, (0 acres. Also, ne % 8, town 22, range 2 east, which

includes land in declaration described.

d;—— Zﬁi’ W&%‘/ e 374 P. 13.—Conditioned that if default be made in the payment of

said sum, then the said Gridley to advertise suid land for ten days,

/éo ferly — b then sell the same.
77 DR s SR 7 P. 16—Defendant’s objections to reading of said copy—overruled
.(/ /1 ) Gt e G oo A 5

Ve O P oy ¢ 777 7> Dby the Cowrt, and copy of deed of trust read to the Jury. Copy of

D, e 2 p //, 4 note and indorsements made by Lindley to Gridley, April 1, 1858,

7 L - i / for $4,254,70, due one year, and introduced one Burr, who swore

(,/ D R i that the credits on said note, of date March 19, 1861, and Dec. 3,

of Jf 2 i R e 1861, were made to account for and appropriate the proceeds of sales
WA v 4 ’ of land under the trust deed, made by Lindley to Gridley, and to «

// /. 2 2 i ¢ . show that note was then unpaid ; defendant objected to reading note,
y e il S/ oty objection overruled, and defendant excepted notice of sale under deed -

‘Zl ) : . of trust; and testimony of Briggs that said notice was published in

A lhe : weekly PANTAGRAPH, a weekly newspaper published in Bloomington,

McLean County, Ills., for two successive weeks, the first insertion
having been made Nov. 20, 1861.

P. 19.—Plaintiff then proved, by one Benjamin, that he was
present at the sale made by Gridley, Dec. 8, 1861, at Court House
door, in Bloomington, of the Lindley lands in the trust deed mention-
ed; that they were sold in separate tracts, and bid off by David I.

-



Perry, who was the highest and best bidder; that defendant Lindlcy
was present, and cautioned persons not to bid, as he would not give
possession of the land.

P. 20 to 31—inclusive. Copy of the deed from Gridley, as trustee,
to David I. Perry, for the land in the declaration mentioned, which
deed contains a copy of deed of trust.

P. 32.—Defendant objected to the reading of deed to Perry, be-
cause said deed appeared to be altqred in a different hand-writing, by
erasing the name James, and inserting Wilson before the name
Lindley in that part, giving power of sale. 2d. Because deed does
not recite advertisement, only refers to a newspaper advertisement
pasted on a blank space in the deed. 3d. That the deed did not
show, in its face, that it was made in pursuance of the powers con-
tained in trust deed. P. 33,—4th. That the copy of the trust deed
contained in Gridley’s deed to Perry, varied from the copy of trust
deed first offered.  5th. That said deed did not show an appropriation
of proceed of sale.  Also, that it appears, from the note, that it had
been assigned before the sale, and that Gridley had no power to make
the sale—which objections were overruled by Ceurt, and excepted to
bv defendant.  Here the nlaintiff rostod bhic avcn
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