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- SUPREME COURT, STATE OF [LLINOIS.

APRITL, TERM, A. D. 1885.

WASHINGTON WAKEFIELD.
WILLTAM R. PHELPS, |
‘ APPELLEES,’ ’

ads.
LINEY BLUE, arreLLast. ]

CYRUS H. BLUE,
] APPELLEES BRIEF

& ARGUMENT.

The history of this case is briefly this.

The 2d day of July, 1859, Liney Blue, the Appellant, obtain-
ed a decrec of divoree against her husband Cyras . Blue, onc of Appellees, which
decree reserved the question of alimony and custody of the children for future
determination. -

At the time of this deeree, C. 1. Blue had a contract of pur-
ehase with Win. R. Phelps for the S. 4 N. W. 1 Scction 35: 1L N. 8 E. tor
§700, with interest and taxes, upon which he had paid $640 :—he also had title
of some kind to 8. E. 3, N. W. 1, Sec. 34, 11 N. 8 E. and had possession of both
tracts.

The tirst named tract had been previously sold to A. L.
Merriman, Jan. 30th, 1858, upon an execution issued Dec. 17th, 1857, upon a
certificate of a judgwient, of a justice of the Peace filed in the Circuit Court for
Peoria County, Dec. 10th, 1857, and levied Dec. 23th, 1857—deeded by Sheriff to
Merriman, Nov. 25th, 1860, after the decree passed in the divorce case.

By a further deeree in the divorce case made Deec. 13th 1859
custody ot the children is given to Appellant, and the Court finds that C. II.
Blue has nothing out of which any alimony can be paid except the said tracts of
land, and that they cannot be divided prudently so as to give her an equitable share
for alimony ; and gives her the temporary use of the whole property untill the
further order of Conrt. »

And by further deerce in said cause, the pending question
of alimony was definitely settled by consent of parties, giving Liney Blue a
life estate in 25 acres of first named tract, and ten acres of the scecond named
tract, and C. II. Blue lite estate in residence with fee of the whole to the heirs
of C. 1. and Liney Blue; and placing all incumbrances upon the portion of C.
H. Blue ; requiring him to clear up the title of Appellant's portion.

Appellant proceured a deed from A. L. Merriman to herselt
for the whole of the first named of'said tracts, Dec. 20th, 1860,

C. 1L Blue assigned the said contract Letween himselt and
Phelps to Washington Wakefield, April 7th, 1862, and Phelps made deed of the
same land to said Waketield.
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The Bill of Complaint sets out these facts at length, and in-
tersperses them liberally, with charges ot fraud and misconduct on the part of
Appellees, some of which are immaterial in their character, while few, if any, are
made out by the proof; and prays for a decree vesting the title of the entire eighty
acresin the Appellant. Butthe Court decree that Wakefield convey to her the 25
acres, in which she is interested, under the aforesaid decree, for alimony and de-
nied other relief, and ordered that Appellant pay one-third, and Appellees, two-
thirds of the costs.

Is this decree cquitable ?

L. [t is argued against it that the entire title of the eighty acres
passed to Merriman by the Sherift’s deed to him for the paltry sum of 384, and
to Appellant by Merriman’s deed to her.

We answer first,—suppose it did, it is admitted that the out-
standing Merriman deed was one of the defects in the title, which the decree of
Dec. 15th, 1860, contemplated and required C. H. Blue to remove for the mutual
benefit of himsclf, appellant and their heirs; and it seems very clear that whether
he purchased the outsanding title, or she purchased it herself, that such purchase
is equitably for the benefit of all parties interested in the estate as established by
the said decree.  Equity will not allow cither party, with full knowledge of the
rights of the other, to purchase in the incumbrances, for the purpose of defecting-
the other’s interest under the decree.  If she chose to remove the defect from her
own title without waiting for him to do se, she had a right to, and if in so doing,
she also removed the same from his, he is properly enough her debtor tfor his
ratable share of' the necessary expenses 3 but she has no more right to purchase
outstanding claims to undermine his interest than he has to undermine hers.

But secondly it appears conclusively from the evidence that
at the time of the filing, of the transcript of Justice’s judgment in the Circuit
Court, issning and levy of execution and sale, C. H. Blue was living on the
tand and occupying it as his homestead with his family, a wife and four children,
and there is no attempt on the paet of Appellant to show that the premises were
worth over $1000,

William E. Clovin testifies that C. H. Blue resided on the
premises with his family during the years 1854, 1855, 1856, 1857 and 1858.
Thomas A. Colvin testifies that C. II. Blue so resided with his family on said
premises during the years 1858, 1854, 1855, 1856, aud 1857. By the law as laid
down by this Court in Green »s. Marks, et. al. 25th I1l. 221, no lien of any natuie:
upon a homestead is created by a judgment, and no subsequent act of the debtor
in regard to the homestead can ever place it within the lien of such judgment.
Neither sale, abandonment, nor forfeiture of the homestead will extend the lien of
any former judgment to if.
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But it is claimed that adultery, of which Blue was con-
victed, is in Taw an abandonment of ‘the family, consequently of the homestead.
“‘Without admitting this doctrine, its sutlicient answer is that the adultery did not
.oceur until long after the judgment and sale on the Merriman execuntion. It will
not be pretended that the adultery gave rise to judgment liens and adverse titles
which never before existed.

It is further said that the homestead is inthe wife-and family
and not in Blue—therefore if the deed to Merriman conveyed nothing, neither did
the assigment of the title bond to Wakefield. Perhaps the assigment by a house-
holder of a bond or contract to convey property occupied by the householders as
a homestead, but to which he had never perfected any title, and a deed from the
obligee in the bond to the assignee, would pass the title, notwithstanding the howe-
stead exemption law. Butthe decree of divorce dividing the family, and divid~
ing what was the homestead, giving the wifc and children thirty-five acres with
the dwelling and improvements, and :he balance to the husband, and the oceu-
pation thenceforward of their respective portions by each party, the homestead, as
it was, is abandoned and terminated, and a new homestead is created in favor
of the wife and children in the thirty-five acre tract : This, the true homestead, is
protected by the decree as it stands.

1L Appellant further claims that C. II. Blue fraudulently under-
took to defeat her title to the 25 acres given her as alimony.

If so, he certainly ought mot to succeed in that attempt; and
the decree of the Court below -entirely deteats him, if such was his purpose.

In support of such wrongful design, it is said that C. II. Blue
assigned the Phelps contract to Waketield without consideration.

Upon this point, the proof only shosws that when the contract
was presented at the Attorney’s oftice for having the assignment drawn and deed
‘made, no money was paid there. This throws little or no light upon the question,
whether there was, or was not a consideration forthe assignment, and the burden:
of proot is npon appellant.

It is urged secondly that Blue took the deed in Wakefield’s
name for his own benefit. This is denied both by the answers of Blue and Wake-
field, and the proofshows only the fact that Blue asked and received the deed
trom Phelps to Wakeficld, at the same time claiming to act for and represent
'Wakefield, theassignee :-—this must be regarded as true unless disproved,—whicly
it is not.

It is urged, thirdly, that the letter presented by Blue to.
Phelps expiessing the consent of Mrs. Blue to the conveyance to Wake-
field, was a forgery. On this point, there is absolutely no proof, Wakefield’s and
Blue’s answers allege it to be genuine, and it is. only shown that Blue stated that
she chose to date the letter at some place in Ohio, whereitis conceded she never was,
instead of at home, where all parties knew her to be. If this circumstance evi-
dences anything but a woman’s whim, it rather makes for the genuineness of
the letter than against it, for a \'cry. ready way to insure detection in forging a
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letter, would be to date it, at some place where the pretended writer was lilxo\x;n
to have never heen.

It is claimed, fourthly, that Appellant was obliged to buy the
Merrimnan title and pay Phelps $37 on the contract, to prevent her title from
being defeated. But there is no proof that she was ever disturbed in her possess-
ion, or threatened, or that there was any like-lihood of her being, either by Merri-
man or Phelps, while the evidence shows that she paid the $37, only with the
agreement that if C. H. Blue paid the amount due on the contract, the money
should be returned-to her. The payments made by Blue are $100, Nov. 22d, ’54,
%50, April 10th, 1854, $100,Dec. 9th, 1854, $75, Mar. 1st, 1855, $185, May 25,
1856, $130, Mar. 21st, 1857, $130, Mar. 16th 1860, $25, Apr. 9th, 1861, and $60
paid for Wakefield, when the deed was made April 5th, 1862, in all §855, which
exceeds the amount of the contract price and six per cent. interest by forty-one
dollars, which excess is probably the amount of taxes paid, during the continuance
of the contracts. So it appears that Appellant has $37, in hands of Phelps.—-And
it does not appear from the case what, if any thing, she paid for the Merriman

deed.
We look in vain forevidence of facts of a fradulent character.

Tt is doubtless, unnecessary to cite authorties to show that frand must be proven,
not presumed.  But suppose there was all the fraud which is pretended, still it
all fails to injure appellant so long as the present decree stands.

A charitable view of the transactions of both parties might
De that neither intended any injury to the other’s interest by what they did; if
so0, the decree contirms their intentions exactly. A less liberal view is that both
parties have attemrted to so buy in, and manage the outstanding titles to the pre-
mises as to defeat the other’s interest. If this be the case, the decree does both
parties full justice by cutting through their designs and placing them in the condi-

tion fixed by the final decree for alimony in the divorce case.
It looks to us asif the Appellant is asking the aid of the

Court to enable Lier to do precisely what she complains of Blue for doing and
asks the Court to prevent by injunction.  She complains that Blue is so treating
the outstanding titles as to defeat her interest in the land. She buys in the Mer-
riman title which, she insists is paramount both to that of Blue and the chil-
drens, and claims the whole tract to herself:—and asks the Court to adopt and
offectuate her scheme and enjoin his. The Court, by its decree, very justly lends
itself to neither enterprise.

I1T. It is also further claimed that by the acts of Rlue, the pro-
vision of the decree of Dec. 15th, 1860, in Lis favor,.are forfeited, and the title of
the whole vested in Appellant by the preliminary decree of' Dec. 13th, 1859.

Suppose it to be true that either party has attempted to de-
feat the other’s interest under the decree of Dee. 15, 1860 : does equity require
that as a penalty for such misconduet, his own title in the premises should be for-
feited to the other party ? It scems to us that total failure in an unconscionable
attempt to overreach another is the most suitable chastisement for engaging in
it. We need no better indemnity against that_evil than the universal appl?cation or |

this corrective.
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It is however abundantly evident that the deeree of Dee, 13,
1859 is not, and was not intended to be a disposition of the title of the property.
This appears first from the limitation in thelanguage of the decree itself. It only
purports to be temporary “until the further order of Court.” And secondly from
he oppressive injustice of the decree, if differently understood. The decree finds
that Blue has no means of paying any sum of money as alimony, and that the
only estate he has is indivisible without unjustifiable injury to it, and therefore
gives her the temporary use of the whole until the further order of the Court.
The evident policy of the Court was to give the use of the premises to the parties
respectively, during such alternate periods as might be equitable, instead of divid-
ing it in an injurious manner. And when she had occupied it a year, and Blue’s
time for ocecupying was likely to come on, they agreed upon the division fixed by
the decree of Dec. 15th, 1860. The decree would look very absurd if it intended
to give the wife for her alimony every thing the husband had, and require
him to clear up the title to it, and pay off all incumbrances, finding at the same
time that he had not a dollar in the world to do it with. Even if the decree of
1860 were vacated no title would vest in Appellant by the decree of 1859.

Iv. And it is said also that the decree is erroneous as.to the heirs
of C. II. and Liney Blue.

We answer that those heirs are not parties to this suit, nor
are they at all affected by this decree, neither is the decree in this case evidence
of anything for or against them. They may have equities against both Appellants
and Appellees for the protection of their interests against the Merriman title, and
the title required to be conveyed to Appellant by Wakefield by this decree, also
the balance of the premises held by Wakefield,-—yet they are not before the Court,
either as parties complainant or defendant, and the Court could not give them
any relief, nor affect their rights by its decree.

Vs It is also said that the decree is erroneous as to the matter of costs.

Appellant brought her bill to make title to eighty acres of land,
she succeeds as to twenty-five acres, within a fraction of one-third of her claim,
Why should she not have been adjudged to pay two-thirds of the costs instead of
being heard to complain of paying one-third ?

The deed from Merriman to Appellant was never recorded, and
there is no evidence tending to show that Wakefield had any knowledge ofit, and
he might very properly refuse to convey her the entire eighty acres :—but if she
had required a conveyance of only her twenty-five acres, there is no reason for in-
ferring that he would not have made it. The fact that he is found upholding the
decree, which gives her the twenty-five acres tract indicates that he has never
.been unwilling she should have it.

‘We do not justify, nor exteunate any attempt to defeat the
title of Appellant under the decree of Dec. 15, 1860, but we think the rights of
parties are as well adjusted by the present decree as they ever can be, and that
the litigation should end here.

JOIINSON & HOPKINS.
Attys. for Appellees.
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ABSTRACT.

IN THE SUPREME COURT OF THE STATE OF ILLINOIS,

Third Grand Division,

April Term, A. D. 18656.

LINEY BLUE, Appellant. Y
, V8.
CYRUS H. BnUE, AppeAL FroM WOODFORD.

WASHINGTON WAKEFIELD,
WILLIAM R.PHELPS, Appellees. )

This was a hill in Chancery brought to the October term, 1862, of the Peoria Cir-
cuit Court, and afterwards taken by change of venue to Woodford. where decree was
rendered at the August Term, A. D., 1864.

The allegations of the bill are as follows: '

On the 26th day of January, 1854, William R. Phelps entered into a contract with
Cyrus H. Blue, who was then the-husband of appellant, whereby said Phelps agreed
to sell to Blue the S1 N W} of Section 35,11 N, 8 E for $700,—$175 to be paid on
the 20th day of March in each of the years 1854, 1855, 1856 and 1857, with inter-
est at six per cent., payable annually,—also that Blue should pay all taxes assessed
on the same subsequent to the year 1852, upon which payments being made, Phelps
was to deed his interest in said land to Blue, with covenants against all persons claim-

ing under the patentee. Upon failure to pay as aforesaid, Phelps should have the
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right to declare the contract void and to recover by distress all interest accrued as

rent, and to tale possession of the premises

to treat the person or persons in pos-
session as tenants holding over without permission and to recover all damages sus-
tained by such holdimg over or by means of any waste committed or suffered on said
premises by destruction of timber or otherwise.

Copy of this'contract made exhibit ‘ A.”

July 25, 1857. James L. Riggs and Amos L. Merriman recovered a judgment

against, Bl\;@, beforg B. Baily, a Justice of the Peace, for the sum of $25 and costs,

which was duly certified and filed in the office of the Clerk of the Circuit

Court of Peoria County, on the 10th day of December, 1857, and became a lien upon

the real estate of Blue.

On the 17th day of December, 1857, an execution was issued by the Clerk of said
Court and levied upon the said tract Dec. 23, 185T.

The said land was sold under said executi.n Jan. 30, 1858, to Amos L. Merriman.

July 2, 1859. Upon the petition of appellant she was divorced from Blue for
adultery, and by decree of the Court Bluc was restrained and enjoined from aliening,
disposing of, or in any way incumbering the land aforesaid until the further order of
the Court. o

Dec. 13, 1859. It appearing to the Court that appellant was entitled to the care

and custody of the children, and that she was cntitled to alimony,—that the said

premises were incumbered and not susceptible of division and the title was not per-
foct,—that in case a specific sum of money should be decreed there was no way of
enforcing the payment of the same at law, it was decreed that appellant should have
the custody of the children, and that she should take and hold the said tract of land,
also the S E1 of N W1, 34, 11 N 8 E, until the further order of court, and by said
decree Blue was enjoined from entering upon, using, enjoyin, or in any wise med-
dling with or incumbering the same in any wanner whatever.

Dee. 15, 1860, by conse’;t and agreement of parties it was decreed that appellant
should have and hold for her natural life twenty-five acres described by wetes and
bounds part of 8} of N W1 Sce. 35, and also ten acres in a square form out of the S

W corner of the S E 1 of N W } 34, with full right and power to lease, mortgage
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and convey the same during he. natural life, and upon her death to vest in tae chil-
dren, the issue of said marriage, in fee simple,—that the reinain Lo of s il S§ of N
W1 85, and of the S E} of N W1 of 34, should v.st in Blue during his natavai hif,
and at his death should vest in said chil bren in fee wilh power ia sl Blue o s:iiy
mortgage and convey his life estate in said Tand, sl that as betwean st app - llant
and said Blue the incumbrances on said land should be thrown on that part set off to
said Dlue so that appellant should have and hold her thirty-five acres free of incum-
brances.

Soon after the making of said decree appellant took possession of said land so set
off to her by said decree.

Nov. 28, 1859, during the pendency of said -divorce suit, after the decree of di-
voree and before the final allotment of alimony Merriman procuved a deed for the
said land from the sheriff of Peoria county through his said purchase as aforesaid,
which deed conveyed all the right, title and interest both legal and cquitable of said
Blue in said land, and entitled said Merriman to the possession of the whole tract.

According to the terms of the last decree Blue was bound to remove said title so
acquired by Merriman, so that appellant might have the quiet and undisturbed pos-
session of that portion set off to her, which he for a long space of time failed and re-
fused to do, and appellant was left in danger of being dispossessed by Merriman, and
thereby deprived of her alimony : thercfore for the purpose of protecting herself and
her children she purchased from Merriman his interest in said land, and Merriman
executed a deed to appellant therefor.

March 16, 1860, Blue paid on said Phelps contract $130, leaving an unpaid bal-
ance at the time of the last decree.

After the making of the last decree, and to prevent u forfeiture of the contract, ap-
pellant paid to Phelps $37 on the same, in consideration of which panyment Phelps
agreed to extend the time of payment on the balance, and that but for this payment
Phelps would have declared the contract forfeited, and appcllant would have been
dispossesscd and her alimony lost.

That I'helps had notice of the equities of appellant.

From the time of the rendition of the last decrec it has been the constant endeavor
of Blve to harrass and annoy appellant in the enjoyment of said premises, and to di-

vert the title th.ereto from her, and particularly that on or about the 4th day of April,
1862, for the purpose of cheating and defrauding appellant, Blue made a fraudulent

assignment of said Phelp’s contract to his brother-in-law, Washington Wakefield, with-
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out any consideration whatever, which assignment was only colorable and the con-
tract never delivered to said Wakefield.

At the time of the said assignment Blue paid Phelps the balance due on the con-
tract—exhibited to Phelps the said fraudulent assignment, and for the purpose of
making Phelps believe that appellant had relinquished her right in the land, exhibited
a forged letter purporting to have been written by appellant to said Phelps, request-
ing him to make a deed for said land to Wakefield, which lotter was a base forgery
and gotten up for the purpose of cheating appellant out of her rights in said land.

Being deceived by this letter, Phelps on the 5th day of April, 1862, at the raquest
of Blue, made a deed to Wakefield, and delivered the same to Blue, in whose hands it
still is, it never having been delivered to Wakefield. That Wakefield holds in trust
for Blue, and he ought to be compelled to convey to appellant, and unless the same
is so decreed there is danger that the same will be lost to appellant and her children.

That appellant is cutitled to all the right, title and interest which Blue had in the
land at the time of the levy of the execution in favor of Riggs and Merriman and
that Blue and those claiming title to the said land through him ought not to be per-

mitted to set up any other title to the sume.

Blue now claims to be entitled to the poss:ssion of the whole of said land as the
tenant of Wakefield, who is confederating with Blue and divers persons unknown to
get possession of said land, has served a notice upon appellant to quit and deliver up
possession of said land to Wakefield, and threaten that unless she deliver up possos-
sion to Wakefield to proceed to expel her by an action at law.

That for the purpose of intimid:xtiﬁg her Blue has committed%%nsses
upon the land occupied by appellant, that he has stacked the grain grown upon the

part occupied by him upon that part occupied by appellant, and threatens to summa-

rily take possession thereof.

That the deed to Wakefield is not only a fraud upon appellant but also a cloud upon
her title acquired through said deed from Merriman.

Prayer for an injunction against Blue and Wakeficld from interfering in any way
with the possession of appellant, and from commencing or prosecuting any suit or
suits against appellant for the recovery of said land—that the deed from Phelps to
Wakefield be set aside and that Phelps be decreed to make a deed in fee simple for

the whole of the land to appellant, and for general relief.
The defendants in their answer admit the making of the contract with Phelps—
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that Blue entered into the possession of the land after the malking of said contract,
and that he made payments on said contract; say they know nothing about the Riggs
and Merriman judgment, nor whether execution issued from the Circuit Court on the
same, nor whether the same was levied, nor whether the same was sold to Merriman,
and call for the proof. They also suppose it to be true that the decree of divorce was
rendered ; that appellant was decreed the custody of the children, but not being fully

advised, call for the proof.

That they have no knowledge of the decree of Dec. 15, 1860, apportioning the
premises, and call for proof. That they suppose it to be true that appellant entered
into the possession of her portion and is still in possession of the same.

That they have no knowlede of the sheriff’s deed to Merriman, nor of appellant’s
purchase from Merriman and call for the proof.

Defer:dant Blue denics that appellant paid Phelps $37 to prevent a forfeiture of
the contract, and that Phelps ever threatened to declare the contract forfeited, or
that he (Blue) ever threatened to permit the same to be forfeited for the purpose of
affecting dppe]]:mt’s alimo;ly.

Defendants deny that either Phelps or Walkefield had any knowledge of the rights
or equities of appellant, and that Blue has ever endeavored to harrass or annoy ap-
pellant in her enjoyment of said real estate, or to divert the title or right of posses-
sion from her.

Defendaut Blue denies making any fraudulent assignment of the contract to Wake-
field, but avers that the sume was made for a good, sufficient and valuable considera-
tion, and that the same was delivered to Wakefield at the time the assignment was
made.

Blue admits that on the 5th day of April, 1862, he paid Phelps the balance due
upon said contract, and that thercupon Phelps executed a deed to Wakefield, but avers
that he paid said money as the agent of Wakefield, and as such agent received the
deed for Wakefield.

Blue denies that he represented to Phelps that appellant had relinquished her
right, title and interest in said land to said Wakefield, or that he exhibited any
fraudulent or forged letter purporting to have been written by appellant to said
Phelps requesting him to make a deed of the land to Wakefield. Blue further de-
nies that he ever made any reprcsentutions or used any means to induce Phelps or

his agents to believe that appellant had parted with her interest in said land to
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Wakefield, but avers that Phelps made said deed as he was bound to do under his

said contract.

Wakefield denies that he holds in trust for Blue, but claims the same as his own
by virtue of the deed from Phelps.

Blue and Wakefield deny all confederacy or conspiracy, and all threats and tres-
passes alleged in the bill and all allegations not specifically denied.

To this answer a replication was filed.

Feb. 14, 1863, venue changed to Woodford.

To this amended answer a replication was also filed.

The cause was submitted to the court upon the pleadings and proofs, at the April
term, 1864.

The following evidence was read oun the hearing.

1st. The agreement for the sale of the land by Phelps to Blue, dated Jan. 24,
1854.

2d. Certified copy of a decree of divorce between appellant as complainant and
Cyrus H. Blue as defendant, of Peoria Circuit Court, dated July 2, 185Y.

This decree, after reciting the verdict of the jury that defendant was guilty of
adultery, decrees that appellant be divorced from said Blue ; that all questions of
alimony and as to the custody of the children be reserved for further direction of the

court, and that Blue be restrained and enjoined from conveying, encumbering, selling
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or disposing of any of his real estate, and particularly the 83 of N W135 1IN 8E
until the further order of the Court. _

28 3d. A certified copy of a decree for alimony in the same cause, rendered Dec. 19,

b9 5th. A certified copy from the records of Peoria county of a transcript of a judg-

ment in favor of Riggs and Merriman against Blue, with execution and return of the
Sheriff, in which suit summons issued May 14, 1857, on an account for $25, return-
able May 21st, 1857. On the return day the parties appeared, and the cause was
61  from time to time continued until July 25, 1857, when judgment was rendered for

825 and costs.
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Execution issued Sept. 4, 1857, which was returned by Const. Batchelder Nov,
14, 1857, ¢ no property found.”

This judgment was certified into the office of the Clerk of the Circuit Court Dec.
10, 1857, and execution issued thereon to the Sheriff of said county, on the 17th day
of December, 1857.

Levy made by the sheriff on Siof N W. 35 and N. E. } of N. W. 34, Dec. 23,

185T.
Land advertised Jan. 9th, I858, for sale on the 30th day of January, 1858, on

which day it was sold to Merriman.

6th, A deed from John Bryner, sheriff, to said Merriman, dated Nov. 28, 1859,
made under the above sale. See Exhibit “E.”

Tth. Deed dated Dec. 17, 1860, from Merriman to appellant. Exhibit ¢ F.”

8th. Deed dated April 5, 1862, from Wm. R. Phelps to Washington Wakefield.—
Exhibit ¢ G.”

9th. The depositions of Benjamin L. T. Bourland and Eugene McCune, attached
to which is a notice to the defendant’s solicitors to produce on the examination of
said witnesses, and on the hearing of said cause, a certain letter purporting to have
been written by appellant, dated at London, Madison county, Ohio, addressed to Wm.
R. Phelps, or to Messrs. Phelps and Bourland, pm:porting to authorize the said Wm.
R. Phelps or said Phelps and Bourland to make a deed of the S} of N. W. 1, Seec.
35,11 N., 8 E. to Washington Wakefield, and which letter came into their posses-
sion through the hands of Benjamin L. T. Bourland, and in case of failure to produce
said letter on such examination, the solicitors of appella»;lt would proceed to prove
the contents thereof.

Said Bourland being duly sworn testified as follows :
My name is Benjamin L. T. Bourland. I am thirty-seven years of age. I reside

in the City of Peoria in the State of Illinois. My occupation is land agent and com-
mission merchant. _ T am personally acquainted with all the parties to this snit ex-
cept Washington Wakefield. The paper now shown to me and attached to my depo-
sition, and marked “A.” I recognize as a paper written in the office of Phelps,
Bourland and Cockle, and executed by William R. Phelps and Cyrus H. Blue. So
far as I know, the money receipted for was paid by Cyrus H. Blue, as shown by the
receipts written on and attached to said contracts, said receipts being respectively

marked (1), (2), (3), (4), (8), (6), (), (8). There was some thirty or forty dollars
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paid by Mrs. Blue to William R. Phelps with the understanding tha:t the same was
to be credited on said contract, provided Cyrus H. Blue did not subsequently pay
the same; in case he should do so, the money was to be returned to Mrs. Blue. An
assignment written on the back of the contract was shown to the deponent, and said
deponent says, I believe the signature to be that of Cyrus H. Blue. There was a
deed made in pursuance of said contract from William R. Phelps and wife to Wash-
ington Wakefield. At the time of the delivery of the deed there was a balance of
some sixty dollars due, to pay which Cyrus H. Blue delivered me a horse, which I
received as payment in full of balance. T was acting as agent for said Phelps—I
owning an interest in the matter myself. The contract was surrendered by said
Cyrus H. Blue at the time of the delivery of the deed, and the deed was delivered to

said Cyrus H. Blue. Never saw Wakefield that I know of. The assignment was on

the contract at the time of the delivery of the deed. I supposed I had the consent
of Mrs. Blue to the making of said deed to said Wakefield. Cyrus H. Blue had
been to me frequently before the deed was delivered, urging me to deliver the deed
to him, which I declined to do without the consent of Mrs. Blue. I supposing she
(Mrs. Blue) had an equitable interest in the land, and was apprehensive I might be
doing her an injury, I knowing of their family difficul ty. He finally, however, brought
me a paper purporting to be signed by Liney Blue, and to have bren written some-
where in the State of Ohio, the language of which I cannot remember, but in substance
it contained her consent to the delivery of the deed made to Wakefield. That paper
I intended to preserve and supposed I had done so until I looked for it, and then
could nowhere find it. I thought it was important I should preserve the paper. I
cannot account for its disappearance. I do not know whether said paper was in the
handwriting of Mrs. Blue. I cannot state distinctly as to the ownership of the horse

at the time I received him. I do not remember what Cyrus H. Blue said about him

at the time he delivered the horse.

CROSS EXAMINATION.

I do not know what I did with that paper, but intended to file it with the cancelled
contract. How it disappeared from my office I do not know. Cyrus H. Blue has
been in my office since the delivery of the deed to Wakefield once or more. I have
no recollection of said Cyrus H. Blue being at my office between the time of the de-
livery of the deed and the time when I missed the paper, though he may have been.

I do not think he had any opportunities of taking said paper after I had filed it away
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in my office. Cyrus H. Blue, at the time of the delivery of the deed, professed to be
acting as the agent of Wakefield, and was evidently acting in his own interest also.—
I derive my information of Mrs. Blue making any payments from memorandums in
the office, as I was not in the office at the time of any payments being made by her.
I do not recollect the date of that paper nor whether it had any date. I never saw

Muys. Blue write.

EXAMINATION IN CHIEF RESUMED.

CyruslH. Blue was in my office yesterday. Isaid to him it was strange what had
become of that paper. He said it was very strange, and secemed to regret the loss of
it. He said the paper was written by Murs. Blue in his presence only a very short
time before he brought it to me; that she was not at the time in the State of Ohin,
When I asked why it purported to be written in Ohio, he said, Oh! she wanted it
that way. I have no recollection of seeing the paper after the deed was delivered.—

Defendants by Ingersoll and Weed, after Eugenc D. McCune, one of the witnes-
ses on behalf of the complainant, had been sworn, objected to said McCune giving
his deposition in this cause, and for cause of said objection says, that said McCuue

is and was a clerk in the law office of said Ingersoll & Weed, and derived whatever

information he may have in relation to the matters in controversy between said par-
ties while acting in the capacity of clerk in the office of said Ingersoll & Weed, who
were and are attorneys for said defendants in said suit, and said McCune being sworn
as to his competency as a witness in said cause, says:

I am a clerk in the office of Ingersoll & Weed, and have been so employed for a
year past. T knew of a law suit between the parties. Information of such law suit

came to my knowledge while acting as clerk. I never derived any information with

regard to the matter in controversy in suit between said parties other than as such

clerk.

CROSS EXAMINATION.

I refer to the suit touching the conveyance of certain land from W. R. Phelps to
Washington Wakefield, which I understand to be the suit in which it is desired that
I now give my deposition. I do not remember whether my information was derived
before or after the commencement of the suit. At that time I was a licensed attor-
ney. I was not doing business as an attorney at that time on my own account. 1

was employed in the capacity of clerk in the office of Ingersoll & Weed. Cyrus H.
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Blue had not empluyed me as an attorney in the matters in controversy in this suit.

DIRECT EXAMINATICN RESUMED.

The firm of Ingersoll & Weed had been consulted by Cyrus H. Blue touching the
conveyance of the lands in controversy. I was present at those consultations. What-
ever knowledge I have about this matter was derived from being present at such con-
sultations.

Whatever transpires in the office in which I am employed, in my presence, as.be-
tween Ingersoll & Weed and their clients, I regard as confidential, by their direction.
It is understood I am not allowed to disclose anything that takes place between In-

gersoll & Weed and their clients.

DIRECT EXAMINATION.

My name is Eugene McCune. I am twenty-four years of age. I reside in the
city of Peoria, Illinois. My occupation is attorney at law. I am acquainted with
all the parties to this suit cx.ccpt Washington Wakefield. I have known Cyrus H.
Blue for three years. I have known Liney Blue for several years- by sight. Iam
acquainted with the matters in controversy in this suit. The body of the assignment
on the back of the paper attached to the deposition of Benjamin L. T. Bourland, and
marked A’ is in the handwriting of John J. Weed, one of the solicitors for the de-
fendants in the cause. I do know of a deed being executed from William R. Phelps
and wife to Washington Wakefield for the land mentioned in the paper marked ¢A,”
and attached to Benjamin L. T. Bourland’s deposition. That deed was acknowledged
before me by William R. Phelps and wife, as a Notary Public. I was present at the
time of the execution of the assignment written on the back of the contract marked
“A,” and hereto attached. That assignment was executed before the delivery of the

deed, to the best of my knowledge. I think the contract was delivered to Benjamin
L. T. Bourland after the execution of the assignment thereof. I do not know of any
consideration passing from any one to Cyrus H. Blue in consideration of the execu-
tion of said assignment of said contract. I believe said deed was delivered to Cyrus
H. Blue. I think Wakefield was not present at any transaction in our office touch-

ing the conveyance of this land. I saw what purported to be the written consent of
Liney Blud to the conveyance of this land from Phelps and wife to Washington

Wakefield. I saw it in our office. It was in the possession of Cyrus IH. Blue. It

was before the execution and delivery of the deed, to the best of my recollection. 1
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have not seen that paper since. I looked at it sufficiently to know what it was. I
cannot remember the language. I think it was dated. I cannot remember the date,
if any. It purported to be dated at London or New London, in the State of Ohio.
It purported to be signed by Liney Blue. It was not in an envelope, but was folded
up like a letter. I cannot remember whether it was endorsed. It had no post mark
on it that I saw. Iam not certain whether Cyrus H. Blue took it out of an envelope
or not. It was written, I think, on a half sheet of blue note paper. I think it was
directed to Mr. Phelps. As near as I recollect, it contained Liney Blue’s consent

and wish to have certain lands conveyed to Washington Wakefield by William R.
Phelps. It occupied one page of note paper. [ think her name was spelled Liney
or Liny Blue. It was, I think, written in rather a light hand, though not a delicate
one. Cyrus H, Blue put it back in his wallet, T think. Cyrus H. Blue pointed out
to me the horse he had delivered to Benjamin L. T. Bourland. Cyrus H. Blue said
he brought the horse there. I do not know that said Blue professed to be acting as

agent of said Wakefield in the transaction concerning the land in controversy.

CROSS EXAMINATION.

That letter was shown to me in order that I might prepare the necessary papers
for the conveyance of the land, as I was attending to the businecs in the absence of
Ingersoll & Weed, who were both absent.

Attached to the foregoing depositions is a copy of the agreement made between
William R. Phelps and Cyrus H. Blue, January 4th, A. D. 1854—first read in evi-
dence.

Annexed to the agreement are the following receipts :

(1) $100—Received, Peoria, March 22d, 1854, of Cyrus H. Blug, one hundred

dollars on the annexed contract.
(Signed) PueLes, BourLAND & CocKLE.
(2) $50—Received April 10, 1854, fifty dollars.
(Signed) Pnerps, BouRLAND & CoCRLE.

(3) $100—Received, Peoria, Dec. 9, 1854, of Cyrus H. Blue, a certificate of de-
posit with J. P. Hotchkiss & Co., of this date, for one hundred dollars, payable on
the 1st of March, 1855, to apply on the contract of said Blue, for 8. } N. W. 35—

11 N., 8 E., as paid March 1, 1855,
(Signed) PuELPs, BouRLAND & CoCKLE.
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(4) $T75—Received, Peoria, March 1st, 1855, of C. H. Blue, seventy-five dollars,

to apply on this contract. :
(Signed) PueLps, BourLaxp & CoCKLE,
Per Chambers.
(5) $185—Received, Peoria, May 26, 1856, of Cyrus H. Blue, one hundred and
eighty-five dollars to apply on the within contract.
(Signed) PneLrs & CoCKLE.
Chambers.
(6) $130—Received, Peoria, March 16, 1860, of Cyrus I. Blue, one hundred
and thirty dollars on the annexed and fmen'omo' contract.
(Signed) PurLrs & CoCKLE.
(7) $130—Received, Peoria, March 21, 1857, of C. H. Blue, one hundred and
thirty dollars, to apply on his contract for 8. I N. W. 35, 11 N, 8 K., Peoria Co.
(Signcd) Puprrs & CocKkLE.
Chambers.
(8) $256—Received, Peoria, April 9, 1861, of Cyrus IL. Blue, twenty-five dollars
to apply on his contract for S. I N. W. 35, 11 N. 8 E.
. (Signed) PueLrs & COCKLE.
By Chambers.
Copy of the endorsement on the back of the agreement, and annexed to the depo-

sition.

For value received, I assign the within bond to Washington Wakefield.

Dated this Tth day of April, 1862.
(Signed) C. H. Brue.

(9) The following stipulation was next read :
It is admitted by the defendants in this suit that the complainant has not been in
the State of Ohio within two ycars last past.

Peoria, March 23, 1863,
(Signed) INarrsonLs & Wrrp,

Attorneys for Defendants.
Complainant here rested.

Defendants gave in evidenee the depositions of William Colvin, Thomas Colvin,
Thomas V. Cutright and Samuel W. Clifton.
DEPOSITION OF SAMUEL W, CLIFTON.

My name is Samuel W. Clifton.  Am forty-two years old.  Awm a farwer, aud
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have been acquainted with Liney Blue and Cyrus Blue about thirteen years. I do
not know where Cyrus H. Blue lived in 1851. He has lived a portion of the time
since—don’t know what portion—on S. } N. W. 35, in Hallock township, Peoria
county, known as the Blue farm. Where clse he has lived I do not know. Blue
had seventy or scvcnty—ﬁvc'ucres of his farm in cultivation. Cyrus and Liney Blue
lived together as man and wife and had a family of four children. There are about
eighty acres in the farm—worth now about twenty-four hundred dollars. I do not
know its value from 1851 to 1861. It is fenced, and has two small dwelling houses

on it. Blue and family lived on it in 1854 and 1857.

CROSS EXAMINATION.
Cyrus H. Blue is not the head of a family now, residing with the same. Can not
state when he ceased to reside with his family, but think he has not done so the last

five or six years.

DEPOSITION OF WILLIAM E. COLVIN.

My name is Williin B. Colvin. My age is forty-one years. Oceupation—furmer.
Have been acquainted with the parties to this suit since 1852. Do not know any-
thing of defendant in 1851, Know a farm called the Blue farm. It is in Hallock
Township, Peoria County. There are between seventy nd seventy-five acres in cul-
tivation. I know of defendant’s having a family since 18517 he has four childven.—
Think he lived on said farm in 1853. The farm is said to contain eighty acres. and
is worth now about twenty-four hundred dollars. Do not know the value of it from
1851 to 1861. It has two small houses on it now. and all fenced. Defendant and

family lived cn it in 1854, *55. '56. '57 and '58.  Am not certain about their living

on the place in 1853.
CROSS ¥XAMINATION.
Cyrus H.Blue is not now the head of a fumily, residing with the same. It is five

or six years since he ceased so to be—ean not state the precise time.

DEPOSITION OF THOMAS A. COLVIN.
My name is Thomas A. Colvin, age 32 years, occupation farmer, and am ac-
quainted with the [mrtiu.:tu this snit.  Have known Cyrus H. Blue about 12 years
ile lived in Chillicothe in 1851 aud since—has lived on a farm in Halloeck Township

pact of the time since. [ know the Blue farm—ido not know its description.  Blue
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had 70 or 75 acres of itin cultivation. He was living with a woman in 1851 and
called her his wife, had a family, do not know how many children. He resided on
the Blue farm with his family. The farm is said to contain 80 acres. I can not say
what it was worth from 1851 to 1861, it is worth now about twenty or twenty-three
hundred dollars. It has two small houses on it, all fenced, and all but about 5 or T

acres under cultivation. Blue and family lived on it in 1853, ’54, ’55, 56 and ’57.

CROSS EXAMINATION.

Cyrus H. Blue is not the head of a family, residing with the same now, and has
not been for four or five years. I cannot state the precise time.

Decree rendered at the August term, 1864, upon hearing of cause upon pleadings
and proofs. The decree recites the following facts as proven:

1. The making of the contract between Phelpsand Blue for sale of the S.3 N. W.
85,11 N. 8 E. ; that Blue took possessionof the same and made payments as alleged
in the bill.

2. The recovery of the judgment by Riggs and Merriman, that the same was cer-
tified and filed in the Circuit Court as alleged in the bill—that exeeution issued
thereon Dec. 17, 1857—that the same was advertised and sold tp” Merriman, as al-
leged in the bill.

The decree of divorce rendered July 2, 1859.

The decree for alimony of Dec. 13, 1859.

The decree apportioning the premises, of Dec. 15, 1860.
The Sheriff’s deed to Merriman, dated Nov. 28, 1859.

The deed from Merriman to appellant, dated Dec. 20, 1860.

. The assignment of the Phelps contract by Blue to Wakefield.
9. The deed from Phelps to Wakefield. .

> o

O

10. That at the time of the levy of said execution, and of the sale thereunder to
Merriman, said Blue was the head of a family, and a householder, residing upon the
said land with his family, the said comApluimmt at that time being his wife, and re-
siding with him upon said land.

It is therefore ordered, adjudged and decreed that as to the said twenty-five acres,
set off to appellant by the said decree of Dec. 15, 1860, the equities are with appel-
lant; that Wakefield should within-thirty days make her a deed therefor, to have and

to hold during her natural life, with remainder to the children of appellant and said
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Blue in fee simple, and in default of his making such deed the master in chancery
shall make the same, and that Blue and Wakefield be perpetually restrained and en-
joined from intermeddling with or in any way interfering with the possession of ap-
pellant in her enjoyment of the same, and from setting up said deed from Phelps to
Wakefield in any court or place whatever to the prejudice of appellant.

It is further ordered that as to all other relief prayed for in said bill, appellant
take nothing by reason thereof, and that she pay one-third of the costs of this pro-

ceeding.

ERRORS ASSIGNED.

McCULLOCH & TAGGART,
Att’ys for Appellant.
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The material facts in this case may be briefly stated as follows:

On the 26th of January, 1864, Cyrus H. Blue bought the land in controversy
from Phelps, and went into possession under a contract to pay $175 annually and re-
main in possession until the 10th of December, 1857, having made sundry payments
under his contract. On that day a judgment, rendered before a Justice of the Peace,
was duly filed, in the Circuit Court, and became a lien upon Blue's interest in the
land.  On the 17th of December, an execution was issued on this judgment and the
land sold on the 30th of January, 1858, to Merriman for $84.

Blue having been guilty of adultery, appellant, on the 2d day of July, 1859,
obtained a divorce from him on that ground.  On the 28th day of November, 1859,
while the question of alimony was still pending in the divorce suit, Merriman obtained
a Sheriff’s deed for the land under his purchase. On the 13th of December, 1859,

the land was set off to appellant as her alimony, and Rlue cujoined from intermed-
dling with or incumbering the sawie.

The land, however, being heavily incumbered,
it was afterwards agreed that Blue should take and hold a life estate in fifty-five
acres of the land in consideration of his paying off’ the said incumbrances ; that ap-
pellant should take a life estate in twenty-five acres with remainder in the whole to
their children in fee 5 and, accordingly, on the 15th day of December, 1860, by the

consent anid agreement of the parties in open Court, the said decree for alimony was
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modified to that effect—the incumbrances being thrown wholly upon the part set off
to Blue. At the time of the making of this decrce there was a balance yet unpaid
on the Phelps contract, a portion of which appellant afterwards paid to prevent a
forfeiture and thus to protect her estate. Blue having failed to remove the Merri-
man title, appellant also bought his interest. Thus the matter rested until the be-
ginning of April, 1862, (Blue having, in the mean time, made several ineffectual
attempts to get a deed from Phelps. See Abstract page 9,) when he made an assign-
ment of the Phelps contract to Wakefield, without any consideration, and presenting
a forged letter to Bourland, the agent of Phelps, representing that appellant was
willing that the deed should be made to Wakefield, obtained a deed for the land in
the name of Wakefield, who now claims the land in fee.  (Abstract page 6.)

If this deed is allowed to stand as to any portion of the land, all the equitics of
complainant, as settled by the decree of December 15th, 1860, will be defeated.

Under that decrce appellant was entitied, Jirst, to have her life estate secured
free and clear of all incumbrance. Second, she, being acereed the custody of the
children, was entitled to have their title in remainder protectl to sceure her for
advances made for theijr support.

Vanzant vs. Vanzant, 23 [1l. 542,

The following points are submitted for the consideration of the Court:

I. The Court having, December 13tk 1859, made a decree giving appellant
the whole of the land in controversy as her alimony, the only rights which Blue had
in the land were wcquired under the agreement upon which was founded the deerce
of December 15th, 1860. Under this decree complainant was to have twenty-five
acres for life free from incumbrances.  Blue was to have fitty-five acres for life, on
the condition of his paying off all the incumbrances on the land, with power to scll
or mortgage his life estate, with remainder in both cascs to their children in fee. In
violation of the terms of this agrecment and deeree, Blue not only failed to pay off
or remove the ineumbrances, particularly the Merriman title, but also by fraudulent
means cwloavored to divert the title in fee of the land from complainant and her
children to Wakefield. Holding the Phelps contract in trust for the purposes speci-
fied in th- decree of December 15th, 1860, any violation of that trust on his part
would werk a forfeiture of all cquities he had acquired thereunder, and =ppellant
would be cutitled to be reinstated in the position she oceupicd under the deeree of
December 13th, 1859.

Fortier vs. Darst, 831 IIl. 218,
Hill on Trustees, 522.

IT.  In order to protect the title to the land, appellant bought the title acquired

by Merriman through the judgment and sale to him. So long as the terms of the

decree of December 15th, 1860, are not complied with, this title is a complete bar
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against the claims of Blue and those claiming under him. It completely divested
him of all title, and the benefit of it should now enure to appellant.

But Defendants say that Blue was protected from the cffect of this sale by the
homestead act. This involves several considerations. 1. The Judgment took effect
as a lien December 10th, 1857. The proof is not sufficient to show that Blue was
living with his family on the land at that time, or that he continued to live there
until the time of sale. William E. Calvin, whose deposition was taken March 26th,
1864, is the cnly witness who testifies that Blue lived on the land with his family as
late as 1858, and he cannot state within a year of the time he left the land.

Rheinback vs. Walters, 28 Ill. 393.

2. If proven, it can avail Blue nothing, for the reason that he has since for-
feited all claim thereto by his adultery; adultery being cquivalent to abandonment
of his family.

Vanzant vs. Vanzant, 23 111, 542,
29 T11. 130.

3. Ifit was a Lomestead at the time of judgment, levy and sale, the right is

Moore vs. Dunning,
still in the wife and family, and Blue cannot sell it.  Wakeficld, thercfore, takes
nothing by the assignment and deed. If the sale to Merriman conveyed no title,
neither does the sale by Blue to Wakefield.

Vanzant vs. Vanzant, 23 Til. 542.

Patterson vs. King, 29 11, 519,

Neither will a Court of cquity by its decrce divest lier of a title which could not
be sold at law.

4. If Blue had any kind of reversionary interest subject to sale to Wakefield,
that interest was defeated by the sale to Merriman.

5.  What is the homestead exempt from sale under the statwie 2 It is *‘the lot
of ground and the buildings thereon occupied as a residence, and owned by the
debtor, beiag a houscholder, and having a family to the value of one thousand dol-
lars’’—no more, no less.

Scates Stat. H576.

How long is it exempt ?  First. During the life of the houscholder. .Se ondly.
During tne life of the wife. Z%érdly. Until the youngest son becomes ol age. It
is an estate similar to dower or curtesy, or a wife's separate property.  Ibil.

Pardee vs. Lindley, 31 TIl. 187.
Hoskins vs. Litchfield, 31 TIl. 143.
Boyd vs. Cudderback, 31 iI1l. 113.

It must be construed and treated upon principles applicable to analogous estates
long known to the law. It is a limited estate, or rather a succession of limited
estates carved out of the fee, to-wit: First, life estate in the wife; second, life
estate in the husband ; wife or children surviving him; third, cstate in the husband
for the lives of his wives and children, he surviving them ; fourth, estate for years in

the children, terminating when the youngest becomes of age ; remainder to the hus-
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band, his heirs and assigns in fee. Tt is a fair inference from the case of Vanzant
vs  Vanzant, that the estate created by the homestead act is forfeited for such a
fault on the part of either hushand or wife as would entitle the other to 4 divorce,
as is the case of the husband l.cre. [f the husband has no estate in remainder to
come into possession upon the termination of the limited estates of the wife and
children, where is the fee vested 2 If an estate in remainder is vested in the lus-
band, it was so vested at the time of levy and sale, and was subject to the lien of
the judgment.

1 Purple Stat. 642, Sec. 1.  Scates 602.

This Court decided in Green vs. Marks. 25 1. 221, that a judgment creates no
lien upon the Lomestead, but this decision must be construed as applicable to the lim-
ited estates created by the homestead act, and not to the Jee in the law  This is
still subject to sale, although possession could not be acquired under it so long as the
preceding estates existed. In Young vs. Graff, 28 1l1. 29, the Court say that in
forcclosure of mortgage the homestead “would prevent a delivery of possession if a
sale was made while she .(thv wife) lives, should she become o widow, or until her
Youngest child shall become of age.”” This, where a mort rage wis exeeuted without
a valid release of the homestead by the wife. If the husband can create a lien by
mortgage to take cffect after the termination of the homestead estate, why cannot
such a lien be created by judgment and sale?  This construction would seem to ac-
cord with the wording of the statute—*such exemption shall coutinue after the
death of such houscholder, for the benefit of the widow and family, some or one of
them continuing to occupy such homestead until the youngest child shall become
twenty-one years of age, and until the death of such widow.”™ If the property is
no more in value than $1000, possibly & sale by husband and wife, with proper re-
lease of homestead, would defiat the tit]e thus acquived, as in the case of the sile
of the hushand’s freehold in the rents and profit of his wife’s land after the same
has been sold on exceution.  Such an estate is subjezt to levy and sale, 2 Kent's
com. 131, although possibly the purchaser's title may be defeated by a subsequent
alienation by the husband and wife Joining in a deed.

III. 1In any view of the cuse, therefore, Blue had no interest in the land thar
he could convey to Wakefield. If the homestead nct proteeted the land from sale
under the execution, it also protected it from sale by Blue. Ie had just such an
interest as the Court gave him by the Jdecree of December 15¢th, 1860, which rights
he has wholly forfeited by reason of his non-compliance with the terms of that de-
cree.  Much has been said about the injustice of allowing the land to be sold for
$84, the amount of the Merriman purchase. It ought not, however, to lie in the
mouths of either Blue or Wakefield to allege injustice on this score, when they them-
selves have fixed the value of Blue's interest at the price of an old horse.

IV. The evidence discloses a case blotched all over with fraud, such as only an
adulterer can be guilty of towards his family.

By fair promises, (after the Court had set apart this whole tract for the support
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of his family,) that he would pay off the incumbrances, he obtained a notification of
the decree so as to give him a life estate in fifty-five acres of the land, and the pos-
session thereof. Instead, then, of honestly paying off the incumbrances in order
that those whom he had so deeply wronged might have the peaceable enjoyment of a
little home, he goes deliberately to work by the vilest trickery to cheat them out of
it. Having failed to obtain a conveyance directly to himself, he concocts a plan to
have the title vested in Wakeficld. The Phelps contract is assigned without consid-
eration ; he then constitutes himself the agent of Wakefield to deliver to Phelps Ais
own horse in payment of the balance due on the contract; he exhibits the assigned
contract which had never been delivered to Wakeficld to Phelps’ agent, and to
crown all produced a forged letter from appellant authorizing Phelps to make the
deed to Wakefield. That this letter was a forgery is manifest from the evidence.
If it was written in Ohio it was a forgery, for it is stipulated on the record (abstr p-
13) that appellant was not in Ohio at that time. If written in Peoria County, it
betrays a confidential relationship existing between these divorced parties wholly
incompatible with their position. If the letter was obtained through the interven-
tion of a friend, why is he not present to prove its genuineness ?

Upon a review of the whole case it is manifest that the title in fee to the whole
tract should be vested in appellant, which this Court is now respectfully asked to do.

McCULLOCH & TAGGART,
Atty’s for Plaintift.
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