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PERRY FRAZER, 3

V8. .
RICHARD GREGG, l IN THE SUPREME COURT.
EDWARD F. NOWLAND, r

WILLIAM KELLOGG.

On the 5th day of June, 1856, plaintiff sued the defendants in assumpsit in the circuit court of Peoria
county, and filed declaration containing common counts for work, labor, &e., and at the same time Iled the
following bill of particulars :

Peoria, June 12, 1856—GREGG & NOWLAND, to P. Frazer, Br.
To stilling, April 8th, 600 bushels,.......ccc.ooocivenanniines AL R e . $6 00
9th, 600, 10th, 600, 11th, 600, 12th, 600,..ccccooeriirinianiriiiiiinionniiinices AN e e e e 24 00
14th, 900, 16th, 900, 19th, 900, 2Lst, 900, .....ccrrrrerriiersrsrrncsineiitsteniittssunescssnaiissnsonss 30 00
24th, 900, 25th, 1200, 26th, 908, 28th, 900,.........cciviiiiiiminiiiimiiiiinini et neseeseans 39 00
29th, 900, 30th, 900,.....ccciuueeenranenees Sdhs yA R SRR R BT SRR iy ek menvaSezeran sesre e ... 18 00
May lst, 900, 2d, 900, 6th, 1200, Tth, 1200,.......cc0cecrnerrrrueansnnsnnssenscsssssonsnsssnnsinnennse 42 00
8th, 900, 9th, 960, 10th, 900,..cieeeeerrceieeieraniiorennnsns s 27 05
12th, 900, 13th, 900, 14th, 900, 15th, 900,..ccccc..cuvvee 36 00
16th, 1200, 17th, 900, 19th, 1200, 22th, 900, 42 00
$270 00
April 6th, Fisher’s Thermometer, 2 & 2.90 . cccoriiiaiiniiieniiienianncs. snEs s eSS s s EAAE RS R R S sn e s 4 50
s« 20th, 3 barrels yeast malt, 8, 9.00...cccuiciiriiiiiomanieciicrosiiiiiniiiiiitinsestiteisasanseionsannne 27 00
$302 00

Defendants, October 16th, 1856, filed their pleas, to wit: general issue, denying all indebtedness, and
special pleas setting up following account vs. plaintiff—payment set off :

Ap:il 30th, 1856, cash by check in favor of Anson Freeman,......ccccceiiiniimmcreccnniiiiianiiiin $10 00
May 10ch, cash by check to said Freeman,......cccvvuveeneiiriiininiioiois ceviiniiiiirnseerasenaninnne 65 00

¢ ¢ cash by check to plaintiff,....cocceuniniiieiiiiiii 100 00
Damages fo defendants in distilling,...cccoevireiriiieiiiiiiiiiiieiiiiiiiiiiicicieisienininie i ciencsnaes 500 00

Issues were joined on above accounts.

November term A. D. 1856, of said court, case was ordered to be tried, submitted to a jury.

Plaintiff called P. L. Howlett as a witness, who testified that said rlaintiff commenced to work for deft’s
as a distiller on 8th or 9th of April, 1856 ; knows that pltff worked for deft’s 36 days by heresay; a distil-
ler cannot be got for less than $150 to $200 per month ; the house that plaintiff worked at run about 900
bushels per day ; that he heard one of the defendants, E. F. Nowland, say that plaintiff charged one cent per
bushel ; that he left Peoria about 4th of April, 1856, and returned 12th or 14th ; that after he returned he
worked at another house } a mile from defendants ; that he can only recollect of seeing plaintiff at work
for defendants during the 36 days time twice—once in April, once in May; that it was the business of a
distiller to make the first yeast and superintend the second ; never knew of a distiller getting less than one
cent per bushel when he worked by the bushel ; that the head distiller could attend to fifty distilleries at
once ; when he worked by the bushel he usually paid his own assistant.

D. N. Dunn called : stated that he was clerk for Moss, Bradley & Co., in April and May last ; that
plaintiff get three barrels of malt from their house for which he was charged $27; that it was taken to~
wards defendant’s distillery ; Moss, Bradley & Co.’s distillery was about 4 a mile from defendant’s ; did
not know that malt was taken to defendant’s distillery; plaintiff said he was buying it for their use; that in
April and May, 1856, plaintiff worked as head distiller for Moss, Bradley & Co.

T. 8. Dobbins called : stated that he understood from both parties that plaintiff worked for defendants ;
that 1. F. Nowland, one of the defendants, told him that plaintiff worked by the bushel ; that he was in
the distillery business in Peoria ; that he paid his head distiller $1500 per year ; that he devotes his whole
time to the business ; that prior to October last, he paid him $160 per month.

Defendants called J. H. Taylor as a witness, who stated he had acted as clerk for defendents for the
year last past. On 80th of April last witness paid Freeman, plaintiff’s assistant distilier for defendant’s
$10, onaccount of defendants; that Freeman came to the office of defendants and asked for $10 on plff’s

account, which he paid to him ; that when he first saw plaintiff afterwards witness asked him if itwas

right, he replied it was. Next check was paid to Freeman ; Gregg, plaintiff and Freeman were present;
(iregg asked plaintiff how mnch he should allow Freeman ; plaintiff replied that Freeman would know as
he was to have half of what we make ; Gregg asked Freeman if $75 would do, and Freeman said it would;
he -hen gave a check to Freeman for $65. 611 the 12th of May, 1856, he paid plaintiff for defendant’s
$100 ; that Freeman came to the distillery of defendant’s about the same time plaintiff came; that he une
derstood that Freeman was working for plaintiff ; that there were a number of men working at distillery for
defendant’s at same time ; that it was his business to keep their time, but that Le did not keep the time
of Freeman as he supposed he was working for plaintiff ; that the runs of whisky while plaintiff made
yeast at distillery were 12 barrels less per week than were made at same distillery out of same amount of
grain, and that whisky was worth $10 per barrel.
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To which instructions defendant’s objected, but jecti i
e J : court overruled objections and gave them, to which de-
{)efendant’s asked the following instructions :
. If the jury believe from the evidence that the defendant’s m
. jury . the ( ade payments to Freeman by th
or at the direction of the plaintiff, the jury should allow the defendalx)lt?; the amount of sucjl; i
(made on account of the plaintiff.) poyments,
2. If the jury believe from the evidence that the plainti i i
i ! plaintiff was guilty of negligence or carel
th‘at by reasou of su}ch negligence and carelessness the defendants suﬁ{ared logs %r damage the e'F::Alx'] ezii{ al}ﬁ
al.%W t{t}e ldefel;ldanlt 8 thg amount of such loss or danages by them sustained oy
. Unless the plaintiff has proved that he sold und delivered the th ' { i
he 4caxImot; recover the value of such mals. 0 R R
- If the jury believe from the evidence that the plaintiff and F i
m t] reeman W
for defendants, then the plaintiff cannot recover in fbis action. N S

But the court refused to give isstruction No. 1 as asked, and added the words ¢ made on account of the
plaintiff,” and refused to give Nos. 5 and 6 to which defendant’s excepted. Jury brought in verdict for the
plaintift for $153.50 at the term of said court aforesaid, viz: 1st December, 1856, defendant’s filed reasons
for new trial as follows
. The court admitted improper evidence on the partof the plaintiff.
The court excluded proper evidence offered by defendants.
. The court erred in the instructions given for plaintiff.
. The court refused proper instructions asked by defendants.
The verdict of the jury is against law. -
The verdict of the jury is against the weight of evidence.
" The verdict should have been for the detendants, and moved for new trial.. Cou.t overruled said mo-
tion and rendered judgment for $153-50, to which defendant’s excepted, ond prayed their appeal.

"The plaintiff assigns following errors upen the record :

1. The circuit court erred in overruling motion for new trial.

2. The court should have granted a new trial.

3. The court erred in rendering judgment on the verdict.

4. The judgment is »gainst law.

5. The verdict is against the weight of evidence.

6

7

8

-4?3.01%0&1\3»-—

;" The verdict should have been for plaintiff in error.
" The court admitted improper evidence on the part of pltff below.
" The court refused proper evidence asked by defendants below.
. The court giving improper instructions for defendants in error.
10. The court refused proper instructions asked by pltff in error.
12. Other errors’
GROVE & McCOY, Attornies for Gregg.
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