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ACHSA DUNNING, et ai.

Vs, Error To TRoQUGIS.
WILLIAM H. DUN NING, et al.

o

Points and Brief on {he part of the said Defendants in Errof.

This suit was commenced by defendants in error
against plaintiffs in error for the partition of the lands
of the late Eber Dunning, deceased, in which, after fil-
ing the petition, the plaintiffs in error appeared and fil-
ed their respective answers thereto, and such other
statutory proceedings were afterwards had in the case
that there was a decree of said court for a sale of the
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premises, and afterwards a sale thereof by the Master
in Chancery, who aiso reported the sale thereof in pur
suance of said decree which was approved hy said
court, all of which proceedings were fully in conformi-
ty to the statute, except some preliminary step in the
inception of the case, which we think the defend-
ants below waived objection thereto by their answer-
ing to merits.

The case comes hefore this court on motion of de-
fendants below to set aside the proceedings, sale, decree,
and dismiss the case.

The first point made is that the petition was not
sworn to before filing, which objection undoubtedly
would have been good had it been made before answer,
but we think it is an objection not tenable when made
for the first timne after appearance, answer, decree for
parftition, report of commissioners, decree for sale, sale
and report thereof, that it is in the nature of a dilatory
plea—a dilatory motion—and must be made before an-
swer to the petition.

The record shows that the detendants below ap-
peared by their attorneys, Kinney & Roft, and waived
service of process and filed their answers, which we
contend is a sufficient appearance. As to 1st and
5th points see 12 /. 154,

2d and 3d, see 6th Joknson 302,

9th, 10th and 12th points, see 7 Clark (Lowa) 320,

and 30 Ver't R. 285.

So far as the record is concerned we think there is
not sufficient irregularity in the case to set aside the
whole proccedings. The ~nlv thing, as we conceive.



wanting to make the case conform to the requirements
of the statute, is the affidavit to the petition.

But the parties have filed many affidavits, the
main part of which, except of the parties themselves,
relate to the eleventh point made by defendants below,
because the lands sold for one-half of their real value.

It will be noticed that nearly all the affidavits fil-
ed by defendants below predicate their belief as to the
value of said lands upon the fact of a neighbor of theirs
having, soon after this sale, suld a farm at twenty-eight
dollars per acre, and think the Dunning farm worth as
much, or nearly so, as the Ketchum farm ; while all the
affidavits filed by the petitioners state their opinion from
the circumstances snrrounding the case, that there was
a dower interest of two hundred and twenty-five dol-
lars per year allowed the widow, and that she was a re-
markably healthy woman and with a strong constitu-
tion, and all believe the land sold for all it was worth
under the circumstances, while the defendant’s affida-
vits seem to set the price for a clear title and predicat-
ed on the Ketchum sale. None of the affidavits show,
or attempt to show, any unfairness at the sale, but zll
admit that the sale was perfectly regular, and made to,
in the presence of two of the defendants and their at-
torneys, and with no objections from any one until af-
ter the sale of the Ketchum farm for twenty-eight dol-
lars per acre.

Achsa Dunning also states in her affidavit that she
never employed said Kinney & Roft) or either of them,
to act for her unless she was served with process, but
the affidavits of Roff, Geo. B. Joiner, and Isabella

Crozzer show that she was well aware of what b-"



beeii done in the matter, and that she was well satis-
fied that the land was not divided hut was to be s_old
altogether. The commissioners, Cair and Pineo, also
testify that they infornied her of what was being done
in the case, and she seemed to fully understand it and
well satisfied to have the farin sold.

She does not show wherein she was ihjured by her
said attorneys filing the answer before the service of
process. If there had been any special injury, she
might have shown it. True she says the land sold for'
$15 per acre when it was well worth §25 per acre, but
is she thereby injured when she is well satisfied with
her yearly allowance, which was for all the interest she
claimed in the farm?

The other defendants also state that they never
employed Kinney & Roff as attorneys to waive service
of process. It appears by the affidavits of said Kinney
& Roff, and others, that George R. Dunning and Oreit
King were in open court diiring the iwhole time that
proceedings were had in the case, both to represent
their own interests and as agents of said Achsa Dun-
ning and Margaret King, and were also present at time
of sale, and there is no objection made by either of
them, at any time, until after the sale of the Ketchum
farm at $28 per acre. And when the motion was made
in open court to set aside the proceedings, the said
George S. Wright had purchased said premises in good
faith, believing from the acts of the parties present
that all matters were well understood among both peti:
tioners and defendants, had paid the amount of cash
down which was required to be paid at time of said

said sale, and secured the balance in accordance with
the decree of sale, and inasmuch as the decree did wut
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specity the time at which the said annuity should be
paid to said Achsa Dunning, the said Geo. S. Wright,
at the hearing of said motion,at the Feb. term, 1864, fil-
ed his petition in said cause,setting forth the facts of his
having purchased said premises,&e.,and asking that said
court wo'd so amend said decree as to specify the day on
which said annuity should he paid, avowing his readi-
ness to perform that part of said decree and pay over
said annuity to said Achsa Dunning, at the time to be
specified by said court. ’

It would certainly be a great hardship to Wright,
after he has performed his part of the sale in perfect
good faith with no objections on the part of any one
as to the previous proceedings in the case, to set aside
the sale at this late day, after many of the heirs have
received their proportion of the first payment and some
of whom are non-residents.

Wright states, in his affidavit, that he saw George
R. Dunning and King, after the sale, and tried to ne-
gotiate with them to pay the whole purchase money
down, by their making a proper discount, but both re-
fused to make any discount, choosing rather to let the
deferred payments stand as a lien on the land, and at
which time both expressed their entire satisfaction as
to the legality of the sale and the price, and the said
Achsa Dunning, at the same time, also expressed her
entirve satisfaction with the whole proceedings, and that
she was satisfied with her annuity of §225 per year.—
These statements were calculated to lull the suspicions
of Wright, as had the least expression of dissatisfac-
tion been made to him, even at that time, it is reason-

able to suppose that he would have taken immediate
steps to have saved himself by investigation, and if
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ought had appeared against the validity of said ‘pro-
ceedings, to have refused to comply with the terms of

sale.

The affidavit of William H. Dunning, one of the
petitioners and heirs, shows conclusively that there was
an amicable arrangement made bhefore the commence-
ment of the proceedings; that in pursuance thereof the
parties came to Middleport and employed counsel to
attend to the matter for the defendants; that after the
sale, also, he had conversation with George Dunning,
King, and wife, and all appeared satisfied with the pro-

ceedings. °

The affidavit of Julia Boutwell also states that
said George R. Dunning and Margaret King stated to
her that they became willing parties to said petition.

We can see no vaiid grounds for setting aside the
proceédings in this case, and think therefore the mo-
tion should be dismissed.

GEORGE B. JOINER,
JAMES FLETCHER,
Atty’s for Defendants in Exror.
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SUPREME COURT
OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1865.

Argument, Points, and Brief in the Case of

ACHSAH DUNNING et al. l

vs. + Error rroyM Iroquois.
WILLIAM H. DUNNING e al. |

THE history of this case is as follows: That at the June Term, A. D. 1863, the
defendants in error” filed their bill for partition of the land of Eber Dunning, de-
ceased. The petition was fijed in open Court June, A. D, 1863. Bill or petition
was not sworn to, and no summots was issued for the persons named as the defend-
ants in said cause; and there is no prayer for a summons in said cause. On the
same day that said petition was filed there appears to have been an answer filed for
the defendants to said petition, and that said answer ‘waived the issue and service of
process in said cause. Aud at the same term the Court made an order, but did not
sign the same, appointing two Commissioners to set off the dower of the widow, and
to make partition of the lands amongst the heirs. And at the sawme term the Com-
missioners made a report to the Court that they could not divide the said lands with-
out great damage to the parties at interest.

And the Record further shows that at the same term of said Court the Court em-
pannelled a jury to inquire into the yearly value of the land, and to set off to the
widow the yearly amount that she should receive in lieu of dower in said land.
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And the Record further shows that the jury found a verdict for the widow of two
hundred and twenty-five dollars.

The Record further shows that the Court at the same term entered a judgment in
favor of the widow against the land.

And the Record further shows that at the same term the Court made a final decree
to sell the said land subject to the yearly dower of $225, and fixed the terms of sale
and named the Master in Chancery of said county to sell said land ; but the Record
shows that the Court did not sign said paper purporting to be a final decree.

The Record further shows that at the November Term of said Court, A, D. 1863,
being the next term held in said county, the plaintiffs in error, Georee R. Dunning,
Margaret King and, Orren King, by their attorney, John Clark, came into said
Court and filed their motion in writing to set aside all the orders made at the June
Term, 1863, of said Court in said eause, and to set aside the sale that had been made
of said lands, for the following reasons :

1st. Because the petition was not sworn to before the same was filed.

2d. Beecause there never was any process issued or served on the defendants.

3d. Because their appearance was never entered in said cause by their attorney.

4th. Because the decree of the Court that purported to have been made by said
Court never was signed by any one purporting to be acting as the Judge of said
Court. i

5th. Because the complainants in said petition arc non-residents of the State of
Illinois, and that no bond was filed for costs as required by law.

6th. Because the petitioners have not all sued in the proper title er style.

Tth. Because the Commissioners appointed to set off dower were not sworn as the
law directs.

8th.. Because the report of the Commissioners is not in conformity to law.
9th. Because the Court-had no jurisdiction over the persons of these defendants.

10th. Because the whole proceedings are null and void for want of jurisdiction
of said Court ia thé matter. . I

11th. Because the lands «were sold for one-half of their real value.

12th. Because the attorneys who entered the appearance of the said defendants
had no right or authority to do so.

18th. Because motioners or defendants moved the Court to dismiss the cause and
to set aside every order in the said cause, by the said Court made.

The Record further shows that the defendants (now plaiutiffs in error) filed in the
office of the said Clerk the affidavits of George R. Dunning, Mur.gareh King, Orre_n
King, A. G. Willard and Samuel Warrick, November 25, 18(‘33, in s:1p1)01't of their
motion, and that the motion was continued to the next term of said Court.

The Record further shows that George R. Dunning says in his afidavit that he is
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one of the sons and heirs at law of deceased ; that William II. Duuniog aud others
filed their petition for partition for the division of the lands described in petition, and
that this affiant was madé one of the defendants in said cause. Ile says that A. B.
Roff and Kinney filed answer for defendants and waived service of process, and says
that the said Kinney and Roff had no right or authority to enter the appearance or
waive service of process for this affiant, or any of the defendants in suid cause; that
they never employed him (Roff,) or either of them; and thuat the lunds are worth

$25.00 per acre.

The Record further shows that Margares King swore that she is a daughter of
deceased, and one of the defendants in said cause ; that Kinney and Roff, attorneys,
did file an answer for her to said petition for defendants at the June Term, A. D.
1863, of said Court; but she denies that this affiant, or any of the defendants, to
her knowledge, ever employed or authcrized the said Roff or Kinney to enter her
appearance and to waive service of process for this affiant, or cither of said defend-
ants

The Record further shows thut Orren King swore that hie is the husband of the
said Marearet King, late Marzaret Dunning, and that he is one of the deferd-
ants ; that the lands are weith $25 per acre, wnd that the said Kinoey and Roff had
no authority to enter his appearance or ecither of the defendants; and that he, (the
said Roff) or either of them, was never employed in said cause. This affiant says,
that in conversation with Roff, he (Rofi’) stated that he entered the appearance of
this affiant through a mistake.

The Record further shows that A. G. Willard says that he is well acquainted wich
said land, and believes the same to be worth $25 per acre, and that there are about
four hundred and; sixty acres of said land.

The Record further shows that Samuel Warrick says that he is well acquainted
with the said farm ; that he believes said land to be worth $25 per acre ; that there
are about four hundred and sixty acres of lind.

The Record further shows that at the February Term of said Court, A. D. 1864,
the defendunt, Achssh Dunuing, filed her affidavit in said cause to set aside all the
orders made in said- cause at the June Term, A. D). 1863, for the reasons set out in
the motion of the last numed defendunt ; and in her affidavit she denies of ever em-
ploying Roff or Kiuney to cuter her or any of the defendants’ appearance in said
cause and waive service of process.

The Record further shows that on tle 17th day of February, 1864, the defendants
below let plaintiffs in error file, in support of their several motions, the affidavit of
Asa B. Roff, attorney, who adinits no authority in him to enter the appearance of the
said defendants and to waive service of process in said cause.

The Record further shows that on the 19th day of February, 1864, the plaintiffs
in error filed, in support of their motion, the affidavits of Walter Noble, Amos O.
Whiteman, John C. Noble and George P. Ketehum, who testify that the lands named
in said petition are worth $25 per acre, and that the same could have been divided
without any damage to said furm, or to the injury of said heirs.

The plaintiff in error read the affidavits of Charles Hoagland and William Fauber,
who say land is worth $25 per acre.

The foregoing is all the evidence offered by the plaintifts in error.
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The defendants in error read in evidence the petition filed June 16th, 1863, in
said Court. They read the order of the appointing of two Commissioners. They
read in evidence the oath of the Commissieners and their report in said cause.

The plaintiffs in error objecied to the reading of each by the defendants in error
as they were offered, but the Court overruled each objection and allowed each to be
read ; and plaintiffs in error excepted.

The defendants in error read in evidence final decree in said cause rendered at the
June Term, 1863, of said Court.

Plaintiffs in error, by their counsel, objected, for the reason that it was never
signed by any person az Judge of said Court, and for other reasons.

Court overruled said objection, and plaintiffs in error excepted.

They also read in evidence decree giving Achsah Dunning, widow, $225.00 per
year, found by jury of twelve men.

Admitted by the Court, that the jury that found the yearly annuity was sent into
a jury-room, to hear the evidence, under the charge of C. I. McNeal, and that pre-
siding Judge was holding Court in Court-room.

Further admitted that the said McNeal is the same person who was appointed to
make sale of said land.

They further read in evidence the affidavits of W. H. Dunning, Asa B. Roff,
(taken by them) Julia M. Boutwell, Robert Carr, George Pinio, C. F. McNeal, Geo.
S. Wright, George B. Joiner, Chester Kinney, Charles Sherman. Isabel Crozier,
Philander Morgan, M. Hogal, W. Patterson and Abram Caughnough.

To all of the above affidavits the plaintiffs in error, by their attorney, objected.
Court overruled said objection, and plaintiffs in error excepted.

Admitted by the Court that he did not sign the Record of the June Term of said
Court, 1863, until after plaintiffs in error filed their motion to set sale aside. And
further admitted, that while the plaintiffs in error were reading their affidavits, the
said McNeal asked leave to file his report of sule.

To which plaintiffs in error, by their eaunsel, objected.

Court overruled said objections. Plaintiffs in ervor excepted.

The Court overruled motion to set aside sale, to which plaintiffs in error excepted.
The Court approved the report of the sale, and plaintiffs in error excepted.

The report of sale was filed February 20th, 186+4.

The errors assigned are as follows :
1. The Court erred in taking jurisdiction of the petition for partition of the

plaintiffs at the June Term, 1863, because the said petition was not verrified by
affidavit.

2. The Court erred in entering an interlocutory decree in said cause and appoint-

ing Commissioners to make partition of the land without proof of title to the land.
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3. The Court erred in not signing the orders and decrees in said cause ab said
June Term, 1863.

4. The Court erred in calling a jury to find the alimony for widow, and sending
the jury into a room, under charge of a person who was not a Circuit Judge, to hear

the evidence on that question.

5. The Court erred in not granting the motion of the plaintiffs in error and set-
ting aside the former decrees and orders in said cause made at the June Term, 1863.

6. The Court erred in overruling the motion to set aside the orders and decrees
in said cause at the June Term, 1863.

7. The Court erred in overruling the motion of the plaintiffs in error to the filing
of the Commissioners’ report of sale.

8. The Court erred in approving the report of the sale made by the Commuis-
sioners.

9. The Court otherwise erred in said cause.
10. The Court erred in not entering a decree in favor of said plaintiffs in error.

I will dispose of the several errors in the order in which they are assigned. The
first error assigned questions the right of the Circuit Court to take jurisdiction of
the said cause, because the said petition for partition was not verified by affidavit.
Now, I insist that in this State the right to act is given by Statute, and that being
50, the petitioners must comply with all the requirements of the Statute before the
Court can act in the premises. Now, let us see. I call the attention of the Court to
the 2d Section of the Act of Partition, to be found in the second volumn of Purple’s
Statutes, p. 793, which is as follows: “The petition shall particularly describe the
premises sought to be divided or soid, aud shall set forth and make exhibits of the
rights and titles of all parties interested therein, so far as the same are known to the
petitioners, including tenants for years, for life, by the courtesy or in claim, of per-
sors entitled to the reversion, remainder or inheritance, and of every person who,
upon any contingency, may be or become entitled to any beneficial interest in the
premises, so_far as the same are known to the petitioners; and such petition shall be
verified by affidavit.” Now, the Court must see that the Court had no jurisdiction,
because there had been no summons issued or served in the case. But it may, and
doubtless will be answered, that there was no necessity for process when the appear-
ance of the defendants was entered, and the issue and service of process waived.
Now, that may be so in some sort of cases, bus we insist this is not one of the cases.
For here the Court wiil see by the Record that the petition was filed on the 16th of
June, 1863, and the answer was filed on the same or next day, and that the ans-
wer is the only evidence of the waiver. And the Court will further see by reference
to the evidence set out in the Record, that the attorneys who entered the appearance
of the defendants don’t pretend to show any fuct by which the Court can see that
they or either of them were employed in the case for either of the defendants; and
I insist that if they had been they would have set the contract of employment out in
their affidavits.

Now, it is said in the case of Gardner vs. Hall, 29 Tl p. 277, that where there are
several defendants, one of whom is not served, it will be held that an appearance by
solicitor for the defendants will be limited to those only who have been served. See
also the case of Alexander Frazier vs. William Resor, 23 Ill., p. 88. The Court, in
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the opinion in that case say, had this been done by the attorney by mistake and with-
out authority, it should have been shown on the motion to set aside the default.

Now, I bring this case within the rule there laid down, for I show by the affidavits
of four persons that they did not employ the attorneys, or either of them, and that
they did not authorize them, or either of them, to enter their, or either of their ap-
pearance in the said cause. And I make the further point that the Statute allowing
of this proceeding is in derogation of the common law; that its provisions must be
followed strictly, and that a departure in any oue of its requirements would fail to
carry title to the purchaser. Further I say, that the attorneys must, when their au-
thority was questioned, show that they had the authority by some other means than
they have in this case, (say by showing some contract of employment having some
form and substance by which the Court could have seen that the parties who they
pretended to represent would be bound to pay some certain sum or what the services
were reasonably worth.) Now, I say that nothing of the sort appears in the Record
in this cause. See 26 IlI., p.218. An attorney cannot recover for services rendered
as such unless be can show an employment or retainer.

But as to the other points in this case. Now let us see how about the appoint-
ment of the Commissioners. The Court will see by looking into the Record in this
cause that the Court made that order without any evidence, so far as the Record
shows, except the recitals, and I call the attention of the Court to the Sth Section of
the Partition Act, to be found in 2d Purp. Stat. p. 794, as follows: “The Court
shall ascertain from the evidence in case of default or from the confession by plea of
the parties, if they appear, or from the verdict by which any issue of fact shall be
determined and shall declare the rights, titles and intcrest of all the parties to such

_proceeding, petitioners as well as defendants, aad give such judgment as may be re-

quired by the rights of the parties.” Now the Court will see that the Court must
require them to show title in some way.

Now, how about'the oath of the Commissioners. I call the attention of the Court
to the 9th Section of the last above recited Act on the 794th page of 2d Purp. Stat.,
which has the following language: * Each of whom shall take an oath before the
Court or some Justice of the Peace fairly and impartially to make partition of said
land in accordance with the judgment of the Court, as to the rights and interests of
parties, if the same can be done coosistently with the interests of the estate.”

Now, I submit to the Court that upon the inspection of tke Record in this cause,
they will see that the oath was administered to the Commissioners by one Themas
Venum, the Clerk of said Court, who for all ordinary matters would be good, and
would be in this case if it was not for the Statute above cited. :

Now, it will be replied that what the Clerk did the Court did, because he was part
of the Court. Now, that won’t do, for if that was true the Clerk could hold Court
in the absence of the Judge and try the causes.  So I nced not spend time on that.

Now, how about the manner of making the report. I cull the attention of the
Court to another portion of the lust recited section of the Statute, which is as fol-
lows: “ And the said Commissioners shall go upon the premises and muake partition
of said lands, tenaments and hereditaments, assigning to each party his or her share by
meets and bounds, and make report, which shall be under their hands and seals, to
the Court during the same or next succeeding term  Now, if they could disregard
the requirement as to the oath, they might make their report to the Clerk just as
well.
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Now, how about the return of the oath and report. 1 insist that they should be
attached together, but the Court will see that they are in this case on different pieces
of paper and detached, as the Court will see by reference to the bill of exceptions in
this cause. I call the attention of the Court to the case of RRomulus Riyys vs. Lod-
ward Diclinson et. al. in 2d Scam., p. 437. There can be no doubt of the power of
the Circuit Court to disapprove of and set aside the report of Commissioners of par-
tition, inequality of value as well as quantity; is good cause for setting aside a report
of Commissioners of partition, and such inequality may be shown by affidavit. I
call the attention of the Courtto_the right of the parties to show that they did not
knowingly have a day in Court, and to show t.hu\t‘t‘he attorney who entered theiv ap-
pearance in this cause had no right to do so. And’for that purpose I call the atten-
tion of the Court to the following cases : \

_ . '“ Lyon vs. Boilvin, 2 Gil. p. 629.
KAy rs fim 272 — —~ 15111, p. 415.
0/ e R . 1 Scaw,, p. 123.

I now come to the report and order of sale. I want to call the attention of the
Court to the case of Tibbs vs. Allen, 27 IIL, p. 119. 1 ask the Court to look at the
Record in this cause and compare the sume with the case above cited, and I think the
Uourt must come to the conclusion that the order of appointment, the oath of Cow-
missioners, and their report, are all defective, and. that they did not warrant the Court
in making the order of approval and in passing the final decree in the case ordering
the sale. The report don’t show that they could not have divided the land into pine
equal parts, and have set off to the widow her statutory dower ; for the Court will see
that the land is all in one body, except one tweuty ucre piece of good timber land.
And the evidence of Walter Noble, Amos O. Whiteman, John C. Noble and George
P. Ketchum, on pages 29 to 31 of the Record, shows that the land could have been
divided without any damage to said furm or to the injury of said heirs. And I insist
that the preponderance of the evidence is in favor the division of the laud ; and 1
insist further, it is clear from the evidence that only two of the Commissioners went
on the land to inspect it, and that it don’t sufficiently appear from the report that the
other was well enough acquainted with it to join in the report. As to the report of
the Commissioners making the sale, I insist that it don’t come up to the requirements
of the Statute, aud don’t furnish on its fuce, or attached to it, any evidence of the
truth of the fucts that it purports to detail. The Court will see that there is no evi-
deunce that the notice of sule was ever given; there is no affidavit attached to it of
any person showing that the nmotice was ever posted; and there is no certificate of
the publisher of a newspaper showing that he published the sume in a paper. I call
the attention of the Court to the case of Z'%ibbs vs. Allen, 29 111., p. 535, and author-
ity there cited as being in poiut in this cass for the pluintiffs in error on the objection
to the report.

3

I now come to the question of signing the orders and decrces. It I understand
aright, the order of the Court appointing the Commissioners is a final order for that
purpose, and that it should have the signature of the Judge to it to give it force.
Suppose the Commissioners had refused to have acted in the premiscs, and the Court
had made an order declaring their arrest for contempt of Court, and they had been
arrested and brought before the Judge, and they had replied that they did not know
that the Court had made any order appointing them, and the Court should say to
them, “ Why there is the order of this Court.” ¢ Why,” they say, * your Honor
has not signed it, and therefore we did not know that it was your order.” Could the
Court legally fine them for contempt, or could they legally defend under that order
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an action of tresspass that might be brought against them for going vpon the land 7
We say not.  But the defendants in error say in reply, that the Court signed the
Record of the June Term, 1863, after the making of the said order.. Ifso, how did
the Commissioners know that in June, 1863, they did not; and then how could it
help them out of the scrape. It could not. 1tis also true of what purports to be
the final decree, that it is not signed by the Judge. 1 understand that a decree has
no force until it is signed by the Judge and filed by the Clerk. Now, the old prac-
tice was that it was not a deeree of the Court until the Chancellor had signed it and
it had gone to the master of the rolls and had been by him eurolled, and then it was
in force. Now, the Court will see that the practice in the Court from which this
cause comes is to make a minute on his doeket that he finds sv aud so; and after the
adjournment of the Court, the attorney mcving the case writes up such decree as he
wants, and hands the same to the Clerk of said Court, aund the Clerk records the
same as a decrec of the Court iu the case, and the Judue of the Court comes ulong
at the next term, sigos the Record and thereby Record is said to be signed by the
Court. This Court will see that the Records of the Juue Term, 1863, was not sign-
ed until after the plaintiffs in ervor had entered their motion to set the proceeding
aside, and before the said motion was determined this was ervor. I call the at ention
of the Court to the case of Klemm vs. l)w&’;\-, 28 III., pp. 318 und 319. Theretore
T insist that at the time the plaintiffs entered their motion, 1t their theory is true
that there was no final crder or decree, and that the Master in Chauncery had no war-
ract to sell, and the Court should have set the sale aside. Ifor that reasou this cause
should be reversed with an order to the Cireuit Court to diswiss the proceedings.

Now, it will be replied .that the Master in Chancery who made the sule made and
filed his affidavit in this cause for the defendants in error, and that he filed with or
attached to said affidavit a copy of said notice of said sale. That is true, but it is no
part of the report, and if it was it would not bring it within the case of 7bbs vs.
Allen in 29 111, p. 535, as the Court will see by veference to the opinion in that case
on page 549, the Court uses this lanzuige: * [t may further be remarked that no
proof whatever was furnished the Court by the Commissioner making the sale that
he had given any public notica of the sale.”  Fis mere statemeut sufticed. 'This was
erroncous. Some proof other than his assertion should have been required, at least
a copy of the notice with the affiduvit cf some credible person that he saw it posted
in some public place, or it printed in a newspaper, the usuul certificate ot tie printer
should have been required.

T waunt to call the attenion of the Court to the fact in the Record that shows that
the Court made a Deputy Judge to presidz over a jury to hear the evideuce in this
cause, aud sent him and the jury into a room other thau the Court-room to hear the
evidence aud determine the amount that the widow should have yearly from the land.
Now, I think the Court will look in vain for any provision in the Statute to give the
Judge the authority to do that. If he could call a juryand send them into one
room under McNeal, he could call another and seud into sowe other voom under the
charge of some one else, and so continue till he had a jury out in in every case on
his docket, and he mightset in the Court-room and dispose of' the Chancery docket
that did not want a jury. Now, I don’t want to find fault with the Court, but what
I want is to know what the law is on that peint, for in these times when Judges have
to work for very small pay, a Judge wmight relieve himselt of a great deal of his
labor and all the responsibility, aud still retain all the honor by adopting the course
adopted by the Court in this case. Now, I don’t doubt that the Judge could call an
attorney to the bench and let him run the Court in the Court-room for a short time,
and not in any way commit an error, but the Court himself could not go out of the
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(ourt-room into some other room and empannel a jury and try a cause ; and it notit
couldn’t be claimed that he has power to do what he did in this case. I leave this point
with the Court.

I call the attention of the Court to the fact that it is the duty ot the County Com .
missioner’s Court of each county to provide a room to hold the Circuit Court in for
said county ; and the same duty is placed on the Supervisors in counties that have
adopted the township organization, and their can’t be a Circuit Court held in any
county legally uatil that is done, and when it is done the Court can't be held any-
where else only by virtue of some law authorizing the people of a county to change
the county seat, and then the same duty is to be performed us before; and therefore
T insist that the Court erred. in this case, and that the Court should have granted the
motion of the plaintiffs in error.

I cull the attention of the Court to another fact, as appears from the evidence in
this case, and that is this: That there is got one word in the evidence that shows
that at the time the answer was filed and appeavance entered, Rofl or Kinvey had any
sort of employment from any of the defendants whom they attempt to represent.
The defendants in error attewpt in their affidavits that they read on the motion to
prove the fact by proving some statements of some of the defendants. Now, il they
had carried those statements far enough and shown that this was the only suit that
was in the Circuit Court of said county at that time, in which the same persons we e
parties, then they might with some show ask the Court to presume that the defend-
ants when they used the lunguage sworn to by W. H. Dunniog, Juliet Boutwell,
Robert Carr, George Penio, C. F. McNeal, A. B. Roff, C. Kioney, G. S. Wright, G.
B. Joiner, Isabel Crozier, and Philander Margain. Now, the Court will see that not
one of them pretends to state one fn‘(':t.by which the Court can see as to the extent
of the employment. if the Court can say that there is any evidence tending to prove
itat all. Now, Roff and Kinney could have stated the circumstances and conversa.
tion that induced him to have thought he was employed. It is a rule of cvidence
that where one witness swears positively to a fact, and six or other number swear
that they did not see or hear the thing sworn to, the weight of evidence is in favor
of the one who sweurs positively. I suppose that it is not uecessary to call the atten-
tion of the Court to authorities on that point. See the case of Gorkam vs. Payton,
2 Scam., p. 365. So I say on the authority of that case that the positive testimouy
of G. R. Dunning, Margaret King, Orren King and Achsah Dunning that they did
not employ Roff or Kinney to enter their appearance, must stand and outweigh the
evidence.of the others on that puint.

I now submit to the Court this case on the part of the plaintiffs in error, and ask
of the Court to carefully examine the whole Record and the evidence, and to give an
opinion on all the points made, so that hereafter attorneys and clients can tell what
the law is on all the pownts made in this case.

JOHN CLARK,
Sol'r for Plaitifs in Error.
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I'inal decree.

On motion of complainant’s solicitor, it is ordered that the exception by the de-
fendants to the master’s report of sale filed in this cause at this Term be, and the
same are overruled.  And it is further ordered that the said report of the said mas-
ter in chancery be approved and affirmed by this Court; to which the defendants ex-
cepted.

Defendants present their bill of exceptions, which was sizned and sealed by the

Judge.

Errors Jssigned.

1. The Court erred in taking juvisdiction of the petition for partition of the
plaintiff’ at the June Term, 1863, because the said petition was not verified by affi-
davit. ;

9. The Court erred in entering an interlocutory decree in said cause, and appoint-
ing comuissioners tv make purtition of the lands without proof' of title to the lands..

3. The Court erred in not signing the orders and decrees in said cause at sail

June Term, 1863.

4. The Court erred iu calling a jury to find the alimony for widow, and sending
the jury into a room under charge of a person who was not a Circuit Judge, to hear

the evidence on that question.

5. The Court erred in not granting the motion of the plaintiffs in error, and set-
ting aside the former decrees and orders in said cause made at the June Term, 1863.

6. The Court erred in; overruling the motion to set aside the orders and decrees
‘n said cause at the June Term, 1863.

7. The Court erred in overruling the motion of the plaintiffs in error to the filing

of the commissioner's report of sale.

8. The Court erred in approving the report of the sale made by the commis-

sioners.
9. The Court otherwise erred in said cause.
10. The Court erred in not entering a decree in favor of said plaintiffs in error.

CLARK & KELLER,
_ Solicitors JSor Plaintiffs in Error.
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