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SUPREME COURT.

V.

WM. & FRED. BURKHART,
WM. B. OGDEN, and
FRED. MARKUS.

From Superior Court of
the City of Chicago.

Cooxk Counry.

CHARLES REISIG, l

The complainant brought his bill in the Cook County
Court of Common Pleas, from which it was transferred to the
above named Superior Court.

The bill was brought to establish a lien on Lot 16 in
Block 43 in Ogden’s Addition to Chicago. The ground of
petitioner’s claim is the furnishing, or the making a steam
engine and boiler, with their appurtenances.

Ogden is made defendant as the holder of the titleto
the lot, under whom the Burkharts hold atitle-bond, not fully
paid.

Markus is the assignee of the Burkharts for the benefit
of their creditors.

A decree having been rendered in favor of the petition-
er, the defendant Markus appeals, and assigns the following
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as errors in the decree, record and proceedings of the court
below. '

The deft. urges that the court erred in holding,

1st. That the petitioner was entitled to a lien in the case
made;
2nd. That a lien attached to the machine and appurten-
ances; '
3rd. That such lien prevailed over the general creditors;
4th. In overruling the demurrers,=”Under the Supplem-
ental Bilk
That the lien followed the proceeds into the hands of
the assignee, and that Markus was liable;
6th. In rendering a decree in favor of the complainant,
instead of the respondent.

Without further statement we come to the questions
made.

The respondents demurred to the bill. The demurrer
was overruled, and they standing upon it, a decree was rend-
ered for the petitioner as upon a bill taken pro confesso.

The first ground of demurrer is, that a mechanic’s lien
does not hold-in-such a case. = The averments of the bill are,
that the petitioner agreed with the deft’s, the Burkharts, who
were in partnership, to furnish them a steam engine and boiler
and appurtenances thereto belonging, and did furnish the
same, together with several enumerated articles belonging
thereto, and placed and erected the same for the deft’s in their
frame building situate as above mentioned. “Then follows in
the bill, a statement of the terms of payment.

The contract is exhibited. Its form and substance is
as follows. The petitioner agrces “to build” for the deft’s
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Burkhart an upright steam engine of certain dimensions and of
a description which then follows, Then come the terms of
payment, and the conclusion is, “the party of the first part
(plaintiff) hereby agrees to have the work complete in three
weeks from date and furnish one man to put up the same in
the city of Chicago.” This is the whole of the contract. There
are in it, no words referring to any lot or tract of land.

The statute (Scate’s Ed. V. 1. p. 156.) provides that one
contracting to furnish labor or materials for erecting or repair-
ing any building, or the appurtenances of any building on
such land or lot, may have a lien.

We contend that the case does not come within the
statute. The contract must be made with reference to some
specific, known building or lot. This engine was to be put
up any where in Chicago that the deft’s chose. There is no
allusion to a lot or tract of land. It is, in fact, a contract
simply to build an engine and boiler, and to give some aid in
setting them up.

It is a matter of common observation to persons in the
law, that when any right like this is given by statute, there is
a tendency—a pressure—of the minds of those concerned, to
extend the right beyond the original intent of the law. This
is natural, for every one wants the benefit of it. But what
was the design of the act. It is not, to give every species of
manufacturer, or artizan, a lien for his work, and to extend
that lien from this article to other buildings and to land. We
may think this advisable, and that the law should be so, but
it is not so.

He that manufactures an article, a piece of machinery —
an engine, for instance—has his lien, or that which answer to
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it, from another source and in another manner. He may re-
tain it till he is paid or secured. So, if he repairs, he has a
a lien, strictly. But, at common law, when one builds or re-
pairs a building for another, he has no lien.—~He cannot refuse
to deliver, or hold back, the object of work, until he is paid.
The law intends to place him on an equality with those who
already had those other liens. But it does not mean to extend in
a new manner, and to new objects, the liens before existing.
This question was not made in Gaty v. Casey. 15. Ill. 189. But
it would seem quite as essential that the contract should refer
to the land and specify it, as that the time of completion of
the work and of payment of the money should appear.

The idea of the statute iz, that he who contributes his
means to enable another to improve his lot, shall have a lien.
But the very essence of this is, that he furnishes his materialg
for this express purpose—to assist in the building, in the im-
provement.

If I purchase a parcel of lamber with no present intent
of building, and store it on my lot, and afterward conclude to
build, either there or elsewhete, I am unable to see how the
vendor can say he furnished material for my building—that
is, with any purpose or intent that it should go into my build-
ing.

What is necessary to be averred is, a fortiori, requisite
to be in the contract, and in this view the following cases are
thought to be pertinent.

Muller v. Smith, 3. Scam. 548, Cook v. Heald, Vree-
land and Rofinot 21. III’~. 425, 431, 437 and 22 do 252.

Second. This contract does not relate to the erection
or repair of a building, nor its appurtenances. The making,
and even the putting up, an engine cannot be regarded as the
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repair of the building in which it is placed—nor can it be the
erection of the appurtenances of a building. In some sense
the engine may be regarded as appurtenant to the building,
when once put there, but it is in a loose sense only, and by no
means in the sense of the act. This reters to barns, sheds, &«..
& possibly to fences round a lot. It means other buildings and
structures—outhouses and the like—belonging usually to such
a building.

Third. The petition does not show when the work
was performed, nor when the money was to be paid. This
latter stands on a matter of tact, in pais. The contract pro-
vides for the last payments in four and cight months from the
time the engine was taken from the shop of the plaintiff, but
there is no averment when that was. Those last payments
were to be secured by the notes of the defts. and such are not
made part of the case. So that it does not appear when pay-
ment was to be made, nor can it be known but by the proof.
The court, therefore, cannot know whether the contract is
within the law, nor whether the suit is commenced within the
six months.

But further, the complain’t claims the sum of' $ 1228.78.
It appears from the contract and bill, that the price of the
engine and boiler was to be $1010.25. Beside these, other
parts and appurtenances were made for which he charges
$218.48. According to the construction of the contract given
in the bill, these things were not to be paid for at the same
time with the engine, nor does the contract fix any time; neith-
er does the bill aver any. This part of the contract, then, is
left at loose ends. There is no time for payment provided, nor
is there one alleged, nor can we tell whether the action is
brought wihin the time limited.

On this point we refer to the cases of Cook v. Heald and
other. parties, above cited.
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Another part of the case is the following. After a de-
cree for the petitioner on the original bill, he filed a supplem-
ental bill against the deft. Markus, charging him with having
taken away and sold, the said steam engine and boiler with

the appurtenances, and praying a decree against him for. the
amount for which he sold them, which was $400,00.

Itis alleged that, pending the original bill, the Burk-
harts assigned their property to the said Markus, for the benefit
of their creditors. This is admitted by the demurrer, as well
as the sale, It was by virtue of this assignment that Markus
disposed of the machinery.

To this supplemental bill the deft. Markus demurred.
We here renew, and call attention to, the causes of demurrer
before stated, and then advert to the third cause assigned
under the supplemental bill, which is,

3rd. That it does not appear but that the engine and
boiler and appurtenances were personal property.

If these were not fixtures, then it is impossible to hold
that a mechanic’s lien followed, and attached to them.

‘Whatever might be held, in this respect, as between
him and executor, or vender and vendee of the realty, we
maintain that, between the mechanic and the owner, they are
not fixtures.

First, however, we remark that the bill makes no aver-
ments going to show that these things were in any manner so
affixed as to render them fixtures. There is an entire want of
any showing in this respect.

Then, assuming the alligations to be sufficient, is such

their character? Much more freedom is allowed in favor of
trade and commerce, that would be between some other re-
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lations. We do not propose to attempt an argument of this
point, for its nature does not admit of it, but will refer to two
or three authorities. Walker v. Sherman, 20. Wend. 636, is a
leading case, and reviews many of them. The greater liberality
shown to tenants, is repeatedly recognized, p. 643. And in
some cases a steam engine is not held to be a fixture, or to be
a part of the realty. The method of affixing (and the degree)
is a useful criterion, but not a certain one. In one instance
articles much more strongly affixed may be taken, whilst in
another those very slightly fastened, or actually movable, can-
not, 1. Pars. on Con. 430, Sec. 6, and see his note of instances,
when removable and when not, and of trade fixtures held re-
movable.

Holmes v. Tremper, 20, J. R. 29, 2 Kent. 425, top. 343,
marg.

Elwes v. Maw, 3. East, 38, and in 2. Smith’s Lead. Ca.
89 mar. 196, top. and note. Against part of this case is 10.
Barb. 496. Dubois v. Kelly.

#—-_ Again, as said above, Markus is assignee for the benefit
of creditors, and the machine was sold for their benefit. The
question, then, arises, whether the plaintiff was entitled to a
lien as against the general creditors of the defts. We think
not. The court below rendered a decree against Markus for
the amount for which he sold the engine &c.

And further, if this machinery is held to be a fixture so
as to draw a'lien to it as well as to the building, then we say
it was subject to the rights (e. g. vendor’s lien) of Ogden, and
if Markus had not a right to remove it, so the pltf. had not, and

X his rights and powers were subservient to those of the vendor
of the land. And as he could not have taken out the machin-
ery and sold it for his own account alone, he cannot come up-
on Markus for the whole of the price.

Sfoet Mot Ivotivs Kad) o nilide
W% Sreofuty
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Second and fourth cause of demurrer. The complain«
ant does not show that any decree has been rendered against
the premises, nor that a lien was established. A mere verdict
of a jury is not sufficient. He may be entitled to his price of
labor or materials, but without a lien. It is essential that the
decree should declare the lien—that is, find that he is entitled
to one, and establish it. This is the object of the suit. The
lien given by the law is nothing until it is ascertained, declared
and established by a decree of the court.

Fifth. There was a property, or an interest, which
petitioner might, and ought to, have resorted to before subject-
ing the assignee of the creditors. This was the interest of the
Burkharts in the lot, and this interest was the value of the
whole above what was due to Ogden. Treating it as two
funds to which he might resort, tne court should not have al-
lowed him to take the money from the assignee’s private
pocket, without first exhausting that fund which would not
compromise the assignee. The proceeding is but a substitute
for an action on the case for damages, and how does it appear
that plaintiff has been harmed, until he sees whether he could
not make his money (or so much of it) from the lot? Perhaps
we should urge this argument rather against the propriety of
the decree, than as under the demurrer.

‘We desire to remark, that the main portion of the fore-
going remarks is applicable under either demurrer, and we re-
quest that it may be so taken, to save repetition.
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ABSTRACT.
IN SUPREME COURT, STATE OF ILLINOIS.

~CHARLES REISIG,

WILLIAM BURKHARDT,
FRED. BURKHARDT,

WM. B. OGDEN, and J
FREDERICK MARKUS.

7

=V i Appeal.

This was a Bill filed by complainant against defendants
to establish a mechanics Lien. :

The Bill alledges that the Petitioner Charles Reisig on
the 22nd day of April A. D. 1859, entered into a contract with
William Burkhart and Frederick Burkhart two of the defend-
ants who were partners and doing business in the city of Chi-
cago, in which the petitioner at the special instance and re-
quest of said defendants agreed to furnish them a steam eng-
ine and boiler and appurtenances thereto belonging and that
he did furnish the same together with smoke-pipe and shaft-
ing, hangers, bolts and nuts, lead pipe, turning shaft and sheet
iron box and placed and erected the same for the said defend-
ants in their frame building situate on Lot No. 16, in Block
No. 43, Ogdens Addition to Chicago. And that the defend-
ants in consideration therefor agreed to pay said petitioner for
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the Steam Engine and Boiler Ten Hundred and Ten Dollars
and 25 Cents in the following manner viz: $200 at the time of
the date of said contract, $200 at the time said engine and boil-
er was finished at the shop of said petitioner in Chicago and
_ the balance in four and eight months from the time said engine
and boiler should leave said shop-—and for the said smoke-
pipes, shafting, hangers and other articles enumerated in the
bill of particulars annexed to said bill so much as they were
reasonably worth and at the price in said bill noticed.

And the petition farther alledges that there was then due
to the petitioner from the defendants Burkhart upon said con-
tract the sum of Five Hundred and fourteen Dollars and thirty
seven cents together with the interest thereon, and that six
months had not elapsed since the last payment upon said con-
tract and for said articles was to be made.

And that said petitioner was informed and believed
that William B. Ogden, Frederick Markus and Caleb O. Hal-
stead had or claimed some interest in said premises and prayed
that they might be made parties to the said procudings.

Petitioner further prays the ‘“usual process” of the said
Court and that his lien might be preserved to him and that
Jjudgment might be rendered. against said premises and the
~— materials so furnished for the said sum of $514,37 and interest
thereon. And that the said William B. Ogden, Frederick
Markus and Caleb O. Halstead might be forever barred and
foreclosed of their interest therein, and that the said petitioner
might have such other and further relief as he might be en-
titled to under the statute.

The petition is signed

Coventry Rountree & Vaughan,
Attornys for Petitioner.

And is not verified by affidavit.




3

The contract refered to in the petition and filed with

the same is as follows:
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(/(/ : The following account refered to in the said petition is

also filed with the same.

Chicago, November 17th 1859.
Messrs. Wm. & Frederick Burkhart
To CHARLES REISIG, Dr.

May 21.° To 658 b Smokepipe @ 9 $ 59 22.
« 26, ‘1 Engine and Boiler 1010 25.

« «  « Shafting, Hangers and 928 b @ 10 92 80.
ISR «“ 39 I Bolts and Nuts @ 10 3 90.
May 27. ¢ 54 Ib Brazes for Smokepipe @ 9 4 86.
« 30. ¢ 8f{t. Leadpipe 2 90.
June 1. ¢ 64 1b Shafting and flanges @ 10 6-40.
« g, <« 1Sheet Iron Box 1811 @ 10 18 40.

« 1. ¢«.1 Steam Guage and Pipe 29 00.

“ 15. ¢ Turning Shaft 1 00.
$1,228 73.

Which said petition and contract and account were filed
. in the office of the Clerk of the Cook County Court of Common
/ ' Pleas, on the 10th day of May A. D. 1858, and thereupon and
on the same day a summons was issued to summon William
Burkhart, Frederick Burkhart, William B. Ogden and Frede-
rick Markus, wich summons was returned

N

N

/';

served on William Burkhart and Frederiek Burkhart, May 28th
1858, the others not found.

And thereafter and on the 17th day of June 1858, there
issued an alias summons—which was on the 25th day of June
1858 returned served on Frederick Marlkus.
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or to claim said premises from or under them, be foreclosed of
all equity of redemption from said sale.

And thereafter on the 24th day of March A, D. 1859,
the said petitioner filed in the same Court his second petition,
entitled in the same cause and having the same parties, where-
in he alledged that theretofore and on the 10th day of May A.
D 1858; Ile filed in the said Court his petition for a mechan-
ic’s lien against William Burkhart, Frederick Bulkh’ut Wil-
liam B. Ogden and Frederick Markus for materials, stecam

‘engine and boiler and the appurtenances thereto belonging,

made and sold, and erected npon the lands claimed, as belong-

.ing to the said William and Frederick Burkhart, and in which

the said William B. Ogden and Frederiek Markus claimed

some interest. -

That in answer to said petition so filed, said defendants
appeared and filed their demurrer and the same was overruled,
that defendants not answering judgment of nil dicit was ren-
dered and a jury empannelled and there was found due and
owing to said petitioner from said William & Frederick Burk=
hart upon the contract for making, furnishing and erecting said
materials upon the Lot 16, in Block 43, Ogdens Addition to
Chicago, the sum of Five Hundred and thirty one Dollars and
seventeen cents, and that said jury returned a verdict for said
amount. : :

And the said petitioner further alledged, that some time
before filing his said petition the said William and Frederiok

Burkhart made an assignment for the benefit of their creditors

to said Frederick Markus, who endered upon the discharge of

" his duties as such assignee. That the petitioner filed his bill

for obtaining a mechanics lien within the time presscribed by
statute viz, within six months after the time the last payment
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became due upon the contract for furnishing and erecting such
materials as set forth and fully described in said petitioners
original petition. That during the pendency of the original
suit the said Markus transferred the steam engine and boiler
and the materials and appurtenances to some person or per-
sons unknown—who removed’ the same from.off the premises
upon which they were erected and out of the jurisdiction of said
court. And that he as assignee of said William and Frederick
Burkhart received in payment money or other valuable thing.
That said engine and boiler, materials and appurtenances had
been removed from said premises and were not within the
reach of process of the court to satisfy the judgment rendered
in favor of said petitioner. ;
That said William and Frederrck Burkhart had from
" said William B. Ogden a contract for the éonveyance of the
premises described, and upon which contract but one or two
payments had been made and that on account of a failure to
pay the installments due by said contract it was in danger of
being forfeited and the interest of said William and Frederick
Burkhart lost or so limited in extent as to be insufficient to
satisfy the claim and judgment of said petitioner. .

That petitioner ¢ceuld not discover any interest of said
Williamn and Frederick Burkhart or either of them in said
premises or any pai-t thereof sufficient or at all within reach
of process of said court to satisfy said judgment.

The petitioner alleged, that Markus ought to be decreed

“to p'ay. over to him the proceeds of the sale of the engine and
boiler and the materials and appurtenances furnished, supplied
and erected as aforesaid and described in the contract on
file, or in case he has disposed of the same then that he ought
to be decreed to pay petitioner the value thereof or enough to

_satisfy petitioners judgment.
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- Petitioner:Tarther asks that Markus may answer wheths
=r he was not the assignee of said William and Frederick

. Burkhart, under ap assigument made in 1857, or 1858, and

whether he did not enter upon a discharge of his duties.

2 P And whether he sold-or in any ivay disf)osed of the steam

24

engine and boiler and the materials and appurtenances of the
same and if so to whom and at what time? and for what price
and the quality, kind and condiction of the consideration
paid nim for such engine, boiler and a.ppm'tenanées.

2 / © " And 'petii.iox'u:r asked, that he might have the same
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relief against said Markus as if the facls therein stated had
been stated in petitioners original bill. And that in case
Markus should answer that he had not in his posession the
proceeds of said engine, boiler and appurtenances—that
then he might be decreed to pay to said petitioner the amount
of his said judgment or so much therecof as he received on the
sale of said engine, boiler and appurtenances and for such
other relief as the case might require.
And prays for a summons against said Markus.:

Petition, verified by affidavit of petitioner,

And on the 4th day of May 1859, a'summons was issued
to said Markus, returned at the April term, then next and
which was on the 25th day of March 1859, returned served.

And thereafter on the 2nd day of May 1859, the said
Frederick Markus filed his demurrer to, said petition and for
special cause of demurrer stated—

1. That the petitioner by the exercise of proper dilligence
might have dicovered the facts contained in the said sup-
plemental bill in time to have used them in the original

puit,
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2. The petition does not show that any decree was entered
against said premises in the original suit.
3. It did not appear but that the said engine and boiler and

appurtenances thereto belonging were personal property.

4. That the petitioner showed no decree or lien or judgment
of any kind against said engine and boiler or their ap-
purtenances, or that he had any higher right therein than
any other creditor.

That it did not appear but that the petitioner might have

5
satisfied his demand by proceeding against the lot men-
tioned.

6. That the bill was in other respects informal and infuf-
ficient.

And thereafter and on the 19th day ot September A. D
1859, the demurrer was overruled and defendant ordered to
answer over—uwhich he did, and on the 24th day of September

" 1859, filed his answer and therein alledged.

That he admitted that on the 10th of May 1858, the pe-

titioner {iled his bill for a mechanics lien and that defendants
- dppedred and filed a demurrer which was overruled—that a
" “judgnent’ ol nil dicit was rendered and that thcnoupon came

a jury who found ‘that 531,77 was owing said petitioner for
the steam engine and boiler and appurtenances, but that said

defendant did not recolleet that petitioner made any claim for

materials other than the engine, boiler &c. aforesaid, and said
defenlant denied that said petitioner furnished defendants
materials otherwise, than as theretofore specified. And said
defendants also denied that the jury found that the said sum
specified was due the said petitioner for making, furnishing
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and mcﬁhg any materials or the engine, boiler &c., or that
the original petition showed any such contract, nor that there
ever was any such contract in existence, but said defendant
admitted that there was a contract set forth in said original
petition for selling said Burkharts a steam engine, boiler and
appurtenances thereof, and that upon that the jury found the
amount aforesaid, and that under said contract there was only
one note of $364,37-unpaid and no other or greater sum and
which was all that said petitioner could righttully claim, and
as to the said several items contained in the bill of particulars
defendant denies that complainant has by law any lien and

. claimed the same benefit as if he had specially demurred—but

that instead of being a contract for the erection of said boiler
&c. as mentioned upon said lot, or upon any particular lot,
it was for its erection any where in the city ot Chicago.

y And the said defendant admitted that said William and
Frederick Burkhart made to said defendant Markus a general
assignment of al his real and personal property for the benefit
of his creditors, and that he defendant accepted same and en-
tered-upon a-discharge of his duties.

And that is was a part of the conditions of said assign-
ment that he should hold the property in trust for the creditors
of said Burkharts and should pay over the proceeds of the sale
thereof to their creditors and that he the defendant had done
so and had no funds of said Burkharts in his possession and
that he had paid the same in the order in said assignment
directed.

That he was not informed save by said petition,
whether petitioner filed his bill in the time presented by statute
or not. o

That he admits that after the filing of' the original pe:.
tition and sometime_in the. month of June 1858, he sold and
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transferred the steam engine and boiler and appurtenances
to Phillips & Fay of Chicago for the sum of $400, and that
44/ said engine, boiler and appurtenances was transferred to him
by the assignment of the Burkharts.—That he received in cash
$150, balance of §250, being secured by a promissory note
' .. 4« sinte then paid. Said. defendant farther alleged that said en-
3 gine and boiler and appurtenances were placed and standing
in’ a ¢ertain building upon the lot described at the time he re-
2/ /\fmové'd and sold them. But he denied removing any materials
from said premises or selling or disposing of any other property.

Defendant further alleged that the said engine, boiler

LT ~ and appurtenances were personal property, that they were

/ not attached to the premises as fixtures or otherwise, but were

completely detached therefrom and capable of being removed

from the premises without injuring or otherwise affecting

% fv’them—that they were simply placed in the building—were

" never considered, nor were they a part of the estate—that they

. 42 & were not “niaterials furnished for erecting or repairing any

/ building or the appurtenances of any building”—that at the time

/ bf the sale thereof the said petitioner did not know that the

7" said engine &c. was to be evected or placed on said lot, orin

. said building, nor did he know where the same was to be

placed as appears by the contract made a part of said petition,

* that said engine &ec. was looked upon at all times by each of
the parties as a chattle as it in fact was.

: And the defendant further alleged that in discharge of
, _f;,'?’ his his duty as Trustee under said assignment he sold said en-
* * gine, boiler and appurtenances and that all of the money by
him received therefor he has paid over to the creditors of the
" Burkharts according to the terms of the assignment and that
at the time of the sale and removal of said engine &c., he had
xio,.;_lgtual notiee of any proceedings being pending or insti-
tuted to enforce a lien thereon.
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t) That defendant had been informed and believed to be
_true that the Burkharts held through an assignment by one
Dietz from said Ogden and contract for said lot, and that there

JQ/ was still one payment thereon unpaid and now past due —but
that said Ogden had not declared a forfeiture and that said
Burkharts had a valuable residuary interest in the same and

that there was atthe time offiling the bill & also at the time of
supplying said engine and of obtaining said decree a frame

* 7 - building on said premises of the value of from $800 to :$1000.

. fj\ That defendant aver that the Burkharts had a valuable
interest in said premises and subject to the assignment to said
defendant within reach of process ot said court—but he could

" not state the particular value thereof.

And the said defendant submitted to the judgment of
=7 said court, whether the said petitioner ought not to first exhaust
el U/ the interest in said lot (in case he had any lien thereon, which

2 said defendant denied) before seeking to reach the proceeds of
the said engine &ec.

- And whether the said petitioner had then or ever had any lien
Lj\ { upon the engine, boiler and appurtenances and whether he
' had any higher right to the proceeds of the same than other
creditors of said Burkharts—wherefore said defendant prayed

to be hence dismissed with his costs by him most wrongfully

sustained.

- e Which said answer was verified by the affidavit of the
67/ : 'saikl Frederick Markus.

s
GG

Ta: which the said petitioner filed a general replication.
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And thereafter and on the 6th day of January 1860, a

/é// decree was entered in said case (the same having been brought

on to be heard on petition—answer and replication) by

which decree the said Markus was ordered to pay to the said

) _ petitioner Charles Reisig the sum of $400, with interest there-

on at the rate of six per cent per annum from December 8th
1858, amounting to the sum of $426, and that said petitioner
have execution therefor against the lands and tenements, goods

chattels, property and effects of the said Frederick Markus.
And thereupon the said?defendant] Markus prayed an
appeal which was granted on his filing’a bond to be approved

by the judge of said court in the sum of $700.

Which was on the 3d day of January 1860 done.

~And thereupon the said defendant Markus assigned the
following errors viz:
The court erred in holding.

1. That the petitioner. was entitled to a lien in the case
made.

That a lien attached to the machine and appurtenances.

That sueh lien prevailed over the general ereditors.

In overruling the demurrers.

Under the supplemental bill that the lien, followed the
proceeds in the hands of the assignee.
6. In entering a decreein favor of the eomplainant instead

of the respondent.

@b B

WOODWARD, LULL & ABBOTT,

Attornys for Defendant.
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State or ILniNois,

SUPREME COURT. g

CHARLES REISIG,

Vo From Superior Court of
WM. & FRED. BURKHART, the City of Chicago.
WM. B. OGDEN, and Gook Counry.

FRED. MARKUS.

The complainant brought his bill in the Cook County
Court of Common Pleas, from which it was transferred to the
above named Superior Court.

The bill was brought to establish a lien on Lot 16 in
Block 43 in Ogden’s Addition to Chicago. The ground of
petitioner’s claim is the furnishing, or the making a steam
engine and boiler, with their appurtenances.

Ogden is made defendant as the holder of the title to
the lot, under whom the Burkharts hold a title-bond, not fully
paid.

Markus is the assignee of the Burkharts for the benefit
of their creditors.

A decree having been rendered in favor of the petition-
er, the defendant Markus appeals, and assigns the following

FILLE D UL e g p) e /
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as errors in the decrece, record and proceedings of the court
below.

The deft. urges that the court erred in holding,

1st. That the petitioner was entitled to a lien in the case
made;

2nd. That a lien attached to the machine and appurten-
ances;

3rd. That such lien prevailed over the general creditors;

4th. In overruling the dcmurrersw Under the Supplem-

ental Bill? !
@ 5th. That the lien followed the proceeds into the hands of

the assignee, and that Markus was liable;
6th. In rendering a decree in favor of the complainant,
instead of the respondent.

Without further statement we come to the questions
made.

The respondents demurred to the bill. The demurrer
was overruled, and they standing upon it, a decree was rend-
ered for the petitioner as upon a bill taken pro confesso.

The first ground of demurrer is, that a mechanic’s lien
does not hold in such a case. The averments of the bill are,
that the petitioner agreed with the deft’s, the Burkharts, who
were in partnership, to furnish them a steam engine and boiler
and appurtenances thereto belonging, and did farnish the
same, together with several enumerated articles belonging
thereto, and placed and erected the same for the deft’s in their
frame building situate as above mentioned.. Then follows in
the bill, a statement of the terms of payment.

The contract is exhibited. Its form and substance is
as follows. The petitioner agrces “to build” for the deft’s
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Burkhart an upright steam engine of certain dimensions and of
a description which then follows, Then come the terms of
payment, and the conclusion is, “the party of the first part
(plaintifl) hereby agrees to have the work complete in three
weeks from date and furnish one man to put up the same in
the city of Chicago.” This is the whole of the contract. There
are in it, no words referring to any lot or tract of land.

The statute (Scate’s Ed. V. 1, p. 156.) provides that one
contracting to furnish labor or materials for erecting or repair-
ing any building, or the appurtenances of any building on
such land or Iot, may have a lien.

We contend that the case does not come within the
statute. The contract must be made with reference to some
specific, known building or lot. This engine was to be put
up any where in Chicago that the deft’s chose. There is no
allusion to a lot or tract of land. It is, in fact, a contract
simply to build an engine and boiler, and to give some aid in
setting them up.

It is a matter of common observation to persons in the
law, that when any right like this is given by statute, there is
a tendency—a pressure—of the minds of those concerned, to
extend the right beyond the original intent of the law. This
is natural, for every one wants the benefit of it. But what
was the design of the act. It is not, to give every species of
manufacturer, or artizan, a lien for his work, and to extend
that lien from this article to other buildings and to land. We
may think this advisable, and that the law should be so, but
it is not so.

He that manufactures an article, a piece of machinery —
an engine, for instance—has his lien, or that which answer to
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it, from another source and in another manner. He may re-
tain it till he is paid or secured. So, if he repairs, he has a
a lien, strictly. But, at common law, when one builds or re-
pairs a building for another, he has no lien.—He cannot refuse
to deliver, or hold back, the object of work, until he is paid.
The law intends to place him on an equality with those who
already had those other liens. But it does not mean to extend in
a new manner, and to new objects, the liens before -existing.
This question was not made in Gaty v. Casey. 15. Ill. 189. But
it would seem quite as essential that the contract should refer
to the land and specify it, as that the time of completion of’
the work and of payment of the money should appear.

The idea of the statute is, that he who contributes his
means to enable another to improve his lot, shall have a lien.
But the very essence of this is, that he furnishes his materials
for this express purpose—to assist in the building, in the im-
provement.

If I purchase a parcel of lumber with no present intent
of building, and store it on my lot, and afterward conclude to
build, either there or elsewhete, I am unable to see how the
vendor can say he furnished material for my building—that
is, with any purpose or intent that it should go into my build-
ing.

What is necessary to be averred is, a fortiori, requisite
to be in the contract, and in this view the following cases are
thought to be pertinent.

Muller v. Smith, 3. Scam. 543, Cook v. Heald, Vree-
land and Rofinot 21. Ill’s. 425, 431, 437 and 22 do 252.

Second. This contract does not relate to the erection
or repair of a building, nor its appurtenances. The making,
and even the putting up, an engine cannot be regarded as the
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repair of the building in: which .t is placed—nor can it:be the
erection of the appurtenances of a. building. In some sense
the engine may be regarded as appurtenant to the building,
when once put there, but it is in a loose sense only, and by no
means in the sense of the act. This refers to barns, sheds, &=.,
& possibly to fences round a lot. It means.other buildings and
structures—outhouses and the like—belonging usually to such
a building. . i

Third. The petition does not show when the ‘work
was performed, nor when the money was to be paid. This
latter stands on a matter of fact, in pais. The contract pro-
vides for the last'payments in four and eight months from the
time the engine was taken from the shop of the plaintiff, but
there is no averment when that was. Those last payments
were to be secured by the notes of the defts. and such are not
made part of the case. So that it does not appear when pay-
ment was to be made, nor can it be known but by the proof.
The court, therefore, cannot know whether the contract is
within the law, nor whether the suit is commenced within the
six months. i

But further, the complain’t claims the sum of $ 1228.73.
It appears from the.contract and bill, that the price of the
engine and boiler was to be $1010.25. Beside these, other
parts and appurtenances were made for which he charges
$218.48. According to the construction of the contract given
in the bill, these things were not to be paid for at the same
time with the engine, nor does the contract fix any time; neith-
er does the bill aver any. This part of the contract, then, is
left at loose ends. There is no time for payment provided, nor
is there one alleged, nor can we tell whether the action is
brought wihin the time limited.

On this point we refer to the cases of Cook v. Heald and
other parties, above cited.
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Another part of the case is the following. After a de-
cree for the petitioner on the original bill, he filed a supplem-
ental bill against the deft. Markus, charging him with having
taken away and sold, the said steam engine and boiler with
the appurtenances, and praying a decree against him for the
amount for which he sold them, which was $400,00.

Itis alleged that, pending the original bill, the Burk-
harts assigned their property to the said Markus, for the benefit
of their creditors. This is admitted by the demurrer, as well
as the sale. It was by virtue of this assignment that Markus
disposed of the machinery.

To this supplemental bill the deft. Markus demurred.
We here renew, and call attention to, the causes of demurrer
before stated, and then advert to the third cause assigned
under the supplemental bill, which is,

3rd. That it does not appear but that the engine and
boiler and appurtenances were personal property.

If these were not fixtures, then it is impossible to hold
that a mechanic’s lien followed, and attached to them.

Whatever might be held, in this respect, as between
him and executor, or vender and vendee of the realty, we
maintain that, between the mechanic and the owner, they are
not fixtures. i

First, however, we remark that the bill makes no aver-
ments going to show that these things were in any manner so
affixed as to render them fixtures. There is an entire want of
any showing in this respect.

Then, assuming the alligations to be sufficient, is such
their character? Much more freedom is allowed in favor of
trade and commerce, that would be between some other re-
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lations. We do not propose to attempt an argument of this
point, for its nature does not admit of it, but will refer to two
or three authorities. Walker v. Sherman, 20. Wend. 636, is a
leading case, and reviews many of them. The greater liberality
shown to tenants, is repeatedly recognized, p. 643. And in
some cases a steam engine is not held to be a fixture, or to be
a part of the realty. The method of affixing (and the degree)
is.a useful criterion, but not a certain one. In one instance
articles much more strongly affixed may be taken, whilst in
another those very slightly fastened, or actually movable, can-
not, 1. Pars. on Con. 430, Sec. 6, and see his note of instances,
when removable and when not, and of trade fixtures held re-
movable.

Holmes v. Tremper, 20, J. R. 29, 2 Kent. 425, top. 343,
marg. ;

Elwes v. Maw, 3. East, 38, and in 2. Smith’s Lead. Ca.
89 mar. 196, top. and note. Against part of this case is 10.
Barb. 496. Dubois v. Kelly.

/74/ Again, as said above, Markus is assignee for the benefit

. of creditors, and the machine was sold for their benefit. The
question, then, arises, whether the plaintiff was entitled to a
lien as against the general creditors of the defts. We think
not. The court below rendered a decree against Markus for
the amount for which he sold the engine &ec.

And further, if this machinery is held to be a fixture so
as to draw a lien to it as well as to the building, then we say
it was subject to the rights (e. g. vendor’s lien) of Ogden, and
if Markus had not a right to remove it, so the pltf. had not, and
his rights and powers were subservient to those of the vendor
of the land. And as he could not have taken out the machin-
ery and sold it for his own account alone, he cannot come up-
on Markus for the whole of the price.
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Second and fourth cause of demurrer. The complain-
ant does not show that any decree has been rendered against
the premises, nor that a lien was established. A mere verdict
of a jury is not sufficient. He may be entitled to his price of
labor or materials, but without a lien. It is essential that the
decree should declare the lien—that is, find that he is entitled
to one, and establish it. This is the object of the suit. The
lien given by the law is nothing until it is ascertained, declared
and established by a decree of the court.

Fifth. There was a property, or an interest, which
petitioner might, and ought to, have resorted to before subject-
ing the assignee of the creditors. This was the interest of the
Burkharts in the lot, and this interest was the value of the
whole above what was due to Ogden. Treating it as two
funds to which he might resort, the court should not have al-
lowed him to take the money from the assignee’s private
pocket, without first exhausting that fund which would not
compromise the assignee. The proceeding is but a substitute
for an action on the case for damages, and how does it appear
that plaintiff has been harmed, until he sees whether he could
not make his money (or so much of it) from the lot? Perhaps
we should urge this argument rather against the propriety of
the decree, than as under the demurrer.

We desire to remark, that the main portion of the fore-
going remarks is applicable under either demurrer, and we re-
quest that it may be so taken, to save repetition.
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