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IN THE

SUPREME COURT OF TLLINOLS,

THIRD GRAND DIVISION.

April Term, A. D. 1861.

ABNER REEVES,
Appellant,

VSs. \

JOHN S. FORMAN,
Appellee.

BRIEF FOR APPELLEE.

I

On 8th August, 1856, Reves sold Forman a lot in the city
- of Chicago for $6000 cash, and executed a conveyance of the
title.

On the same day they signed an agreement as follows :
“In consideration of said $6000, and as an inducement to
said purchasoe, said Reeves hereby binds himself and guaran-
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tees that said Forman shall be fully reimbursed out of the sale
of said land in the amount so paid, and with twelve per cent.
per annum advance in value thereon, exclusive of expenses,
&c., within two years from the date hereof.” ;
And Forman in consideration of said premises, “agrees and
binds himself” to “share equally with said Reeves any and
all” the nett profits on the sale of said land over twenty per -\
cent. advance per annum, after deducting expenses.

“* Snid Reeves shall have the power to sell said land at any
time within said two years, and if not sold within twelve
months from date hercof, then said Forman shall have the
privilege of selling, and said Reeves of purchasing at said For-
man’s price.” :

II. i)

This transaction was simply, that in consideration of the lot,
and Reeves’ obligation to reimburse the purchase money and
twelve per cent. per annum out of the sale of the lot in two
years, with the chance of additional profits on such re-sile,
Forman paid Reeves $6000 in cash and agreed to share equally

any excess over 20 per cent. of nett profits resulting from the
.
sale.

The benefits to Reeves, contemplated by this arrangement, &
were the use of $6000 for two years, coupled with the right
to sell the lot and share equally the excess over 20 per cent.
of nett profits.

The benefits to Forman were the return of his money and
12 per cent. per annum, certainly at the end of two years, and
the chance of additional profits from the sale of the lot within
that time. c
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The contract was fuir, and the benefits mutual. It was the
interest of both parties that the lot should be sold within the
two years for a sum as much greater than the original price
and expenses as possible, but at least equal to that price and
12 per cent. per annum, &c.

The interests of the respective parties were carefully
guarded. As Reeves had bound himself to reimburse Forman
“out of the sale of the land,” the absolute power of selling
during that time was given him, and durving the first twelve
months his power to sell was exclusive. During the second
year Forman had the privilege also of selling; but still further
to protect Reeves, that privilege was limited by Reeves’
right of purchasing at Formaun’s price.

During the whole two years Reeves had the power of taking
advantage of the market, at any time, and at his own discre-
tion, without the possibility of beiag injured by Forman.

III.

Reeves’ obligation is in these words : “said Reeves hereby
binds himself and guarantees that said Forman shall be fully
reimbursed out of the'sale of said land in the amount so paid,
[$6000] and twelve per cent.” &c. The word “guarantees”
1s improper and inappliable in this connection, gives no force
or qualification to the contract, and is therefore surplusage.

The term ¢ reimbursed” signifies — paid back or returned
“to the purse whence the money was taken. And an obliga-
tion that a person ‘shall be fully reimbursed,” is simply that
the sum received from him shall be fully repaid; in other
words, it is a direct obligation to pay money. The fact
that Reeves designates the source from which he will derive
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this sum, does not make his obligation conditional. The in-
strument does not read—“the said Forman shall be fully
reimbutsed” in the amount so paid, 7f sad Reeves or said For-
man shall be able to sell said lot in two_yewrs. There is no con-
dition or contingency named in the contract. The obligation
is positive and absolute “that said Forman shall be fully re-
imbursed out of the sule of said land.” If no sale was made
within the two years, it was no default of Forman, as he had
not bound himself to sell. But it was the default of Reeves,
who had covenanted that Forman should be reimbursed the
amount out of the sale of the land. If therefore he was in
default and did not sell, this could not lessen his obligation to
reimburse Forman, or deprive Forman of his right to the full
repayment of his money and twelve per cent.,, within the two
years.

Althongh Reeves looked to the proceeds of the sale of the
land as the primary fund out of which to pay Forman, yet it
is evident from the last clause of the agreement, that he con-
templated the contingency of not being abie to sell sutisfac-
torily within the two years, and of finding it to his interest
during the last year of “purchasing at Forman’s price” Had
he so purchased, how would have stood his obligation to reim-
burse Forman? He would then have held the land and the
money. Would he not be obliged to pay the $6000 and the
twelve per cent., although nothing had been realized from the
land ? If so, then the payment of the money was not condi-
tioned on the sale of the land.

IV.

The only obligation assumed by Forman is in these words:
“said Forman in consideration of the premises, hereby agrees
and binds himself to divide and share equally with said Reeves
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any and all profits there may be made on the sale of said land
over twenty per cent. per annum, after payment of expenses,
&e.” The matter of selling the land, so far as Forman was con-
cerned, was mevely a “privilege” veserved for his own benefit,
not a duly ov obligation to Reeves.

In case the land was not sold during the two years, clearly
there was no obligation whatever upon Forman. The obliga-
tion of sharing the profits could only accrue after the sale of
the land, and hence in no aspect” whatever can this ‘covenant
be regavded as « condition precedent.

V.

Reeves covenanted, absolutely and without condition or
qualification, to reimburse Forman out of the sale of the land,
within two years. To enable him so far as the land was avail-
able, to comply with his covenant, he was given full power
during the entire period to sell the land; every facility was
thus afforded ; Forman had nothiug further to do te enable
Reeves to comply with his contract. His power was complete
and his obligations clear to go forward and sell the land. He
did not do it; nor has he shown any excuse for his failure,,
But a mere excuse for not selling would not avail him. He
was bound to pay the money, as before shown wbether he sold
or not. There was no condition or proviso in the covenant.

This, then, is not a case of dependent covenants, ov conditions
precedent ; and all authorities on these points relied on by op-
posite counsel, elementary or reported, are totally inapplicable.

VI.

Ji'eitheris it & case where the Court is ssked to rescind a
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contract. It is on the contrary a suit to enforce the specific
performance of a contract for the payment of a certain sum of
money.

Neither is il a case involving, in any sense, a trial of the
title to land ; nor the recovery of consideration money on a
failure of title to land.

Nor is it a case upon a covenant that the land should be
worth a certain sum-ata certain time ; or that such sum should
equal the price paid for the land. Nor isisa case where pay-
ment is to be made in land, orin any other article than money.

All authorities bearing upon such cases are, therefore, inap
plicable to this.

The case of TWebster vs. Ford, 7. Cranch, relied on by the
opposite counsel, was that of a sale of land at auction, where
by the terms of sale, if the vendee did not give his note for
the amount bid at the end of thivty days, the property was to
be re-sold on account of the Jirst purchaser. This resale was a
duly incumbent on the party for whom the sale was made; and
" therefore the Court decided that a re-sale must be made be-
fore the vendee was liable. " *The 're'sale was therefore & ‘con-
dition precedent to be performed by the vendor. Not so in
this case. k i

VII.V

The abstract furnished by plaintiff in error is incorrect in
several particulars. The words “out of the sale of the land”
are not dfalicised in the contract or record. The breach of the
covenant alleged in the declaration is not fully stated in the
abstract; and the learned counsel have incorporated a portion
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of their brief in the abstract. The Court is referred to the
record.

VIIT.

There is no difficuly as to the measure of damages. The
money agreed to be paid, including the twelve per cent. per
annum, is the thing to be recovered, and the interest thereon
is the damages.

“In the case of an action brought for the breach of a con-
tract for the payment of money only, a suit for damages does
indeed, as Lord Mansfield has obsarved, become a suit forspe-
cific performance. Rut this is almost the only instance where
a suit at law compels the very thing to be done which the de-
fendant agreed to do.”  Sedgwick on Damages, p. 9; 2 Burr,
1077, 1086 ; Lord Loughborough in Rudder vs. Price, 1, 4. BI.
5475 Sedg. on Dam. pp. 24, 33, 34, 247.

The measure of damages, in contracts of this kind, is a pure
question of law; and the sole object of the Court is, 7o ascer-
tain the agreement of the parties, for that controls the measure
of remuneration. Sedg. on Dam. 211, 212. «If,” said Parke,
B. “the consideration is to-be piid in money, it must be paid;
if by the delivery of a thing of ascertained value, that value is
the measure of damages.” Strutt vs. Furlan, Mees. & TV. 249.

WALLER & CAULFIELD,

For Defendant in Error.
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On 8th August, 1856, Reves sold Forman a lot in the city
of Chicago for $6000 cash, and executed a conveyance of the
title. ;

On the same day they signed an agreement as follows :
“In consideration of said $6000, and as an inducement to
said purchase, said Reeves hereby binds himself and guaran-
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this sum, does not make his obligation conditional. The in-
strument does not rend—¢“the said Forman shall be fully
reimbursed” in the amount so paid, #f said Reeves or said For-
man shall be able {o sell said lot in two years. . There is no con-
dition or (,ontmﬂency named in the contract. The obligation
is positive and absolute ““that said Forman shall be fully re-
imbursed out of the sale of said land.” If no sale was made
within the two years, it was no default of Forman, as he had
not bound himself to sell. But it was the default of Reeves,
who had covenanted that Forman should be reimbursed the
amount out of the sale of the land. If therefore he was in
default and did not sell, this could not lessen his obligation to
reimburse Forman, or deprive Forman of his right to the full
repayment of his money and twelve per cent., within the two

years.

Although Reeves looked to the proceeds of the sale of the
land as the primary fund out of which to pay Forman, yet it
is evident from the last clause of the agreement, that he con-
templated the contingency of not being able to sell sutisfac-
torily within the two years, and of finding it to his mterest
during the last year of “purchasing at Forman's price”  Had
he so purchased, how would have stood his obligation to reim-
burse Forman? He would then have held the land and the
money. Would he not be obliged to pay the $6000 and the
twelve per cent., although nothing had been realized from the
land ? If so, then the payment of the money was not condi-
tioned on the sale of the land.

IV.

The only obligation assumed by Forman is in these words:
“said Forman in consideration of the premises, hereby agrees
. and binds himself to divide and share equally with said Reeves
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any and all profits there may be made on the sale of said land
over twenty per cent. per annum, after payment of expenses,
&e.”  The matter of selling the land, so far as Forman was con-
cerned, was merely a “privilege” veserved for his own benefit,
not a duty or obligation to Reeves.

In case the land was not sold during the two years, clearly
there was no obligation whatever upon Forman. The obliga-
tion of sharing the profits could only acerue afler the sale of
the land, and hence in no aspect whatever cun this covenant
be regavded as a condition precedent.

Vi

Reeves covenanted, absolutely and without condition or
qualification, to reimburse Forman out of the sale of the land,
within two years. To enable him so far as the lanid was avail-
able, to comply with his covenant, he was given full power
daring the entire period to sell the land; every facility was
thus afforded; Forman had nothiug further to do te enable
Reeves to comply with his contract. His power was complete
and his obligations clear to go forward and sell the land. e
did not do it; nor has he shown any excuse for his failure.’
But a mere excuse for not selling would not avail him. He
was bound to pay the money, as before shown wbether he sold
or not. There was no condition or proviso in the covenant.

This, then, is not a case of dependent covenants, or condilions
precedent ; and all authorities on these points relied on by op-
posite counsel, elementary or reported, are totally inapplicable.

VI. :

u’lxeither is it a case where the Court is asked to rescind a
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contract. It is on the contrary a suit to enforce the specific
performance of a contract for the payment of a certain sum of
money. :

Neither is it a case involving, in any sense, a trial of the
title to land ; nor the recovery of consideration money on a
failure of title to land.

Nor is it a case upon a covenant that the land should be
worth a certain sum ata certain time; or that such sum should
equal the price paid for the land. Nor is isa case where pay-
ment is to be made in land, orin any other article than money.

All authorities bearing upon such cases are, therefore, inap
plicable to this.

The case of Webster vs. Ford, 7. Cranch, relied on by the
opposite counsel, was that of a sale of land at auction, where
by the terms of sale, if the vendee did not give his note for
the amount bid at the end of thirty days, the property was to
be re-sold on account of the first purchaser. This re-sale was a
duly incumbent on the party for whom the sale was made ; and
therefore the Court decided that a re-sale must be made be-
fore the vendee was liable. .The re-sale was therefore o con-

dition orecedent to be performed by the vendor. Not so in
this case. '

VII.

The abstract furnished by plaintiff in error is incorrect in
several particulars. The words “out of the sale of the land”
are not #/alicised in the contract or record. The breach of the
covenant alleged in the declaration is not fully stated in the
abstract; and the learned counsel have incorporated a portion
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of their brief in the abstract. The Court is referred to the
record.

VIII.

There is no difficuly as to the measure of damages. . The
money agreed to be paid, including the twelve per cent. per
annum, is the thing to be recovered, and the interest thereon
is the damages.

“In the case of an action brought for the breach of a con-
tract for the payment of money only, a suit for damages does
indeed, as Lord Mansfield has obsarved, become a suit forspe-
cific performance. Rut this is almost the only instance where
a suit at law compels the very thing to be done which the de-
fendant agreed to do.”  Sedgwick on Damages, - 9; 2 Burr,
1077, 1086 ; Lord Loughborough in Rudder vs. Lrice, 1, H. Bl
547 ; Sedg. on Dam. pp. 24, 33, 34, 247.

The measure of damages, in contracts of this kind, is a pure
question of law; and the sole object of the Court is, 7o ascer-
tain the agreement of the parties, for that controls the measure
of remuneration. Sedy. on Dam. 211, 212. <« 1If,” said Parke,
B. “the consideration is to be paid in money, it must be paid;
if by the delivery of a thing of ascertained value, that value is
the measure of damages.” Strutt vs. Farlun, Mees. & W. 249.

WALLER & CAULFIELD,

For Defendant in Error.
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IN THE

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

April Term, A. D. 1861.

ABNER REEVES,
Appellant,

VSs.

JOHN S. FORMAN,
Appellee.

BRIEF FOR APPELLEE.

I.

On 8th August, 1856, Reves sold Forman a lot in the city
of Chicago for $6000 cash, and executed a conveyance of the
title. "

On the same day they signed an agreement as follows :
“In consideration of said $6000, and as an inducement to
said purchase, said Reeves hereby binds himself and guaran-
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tees that suid Forman shall be fully reimbursed out of the sale
of said land in the amount so paid, and with twelve per cent.
per annum advance in value thereon, cxclusive of expenses,
&c,, within two years from the date hercof.” _

And Forman in consideration of said premises, “agrees and
binds himself” to ‘“share equally with said Reeves any and
all” the nett profits on the sale of said land over twenty per
cent. advance per annum, after deducting expenses.

** Snid Reeves shall have the power to sell said land at any
time within said two years, and if not sold within twelve
months from date hereof, then said Forman shall have the
privilege of selling, and said Reeves of purchasing at said For-
man’s price.”

II.

This transaction was simply, that in consideration of the lot,
and Reeves’ obligation to reimburse the purchase money and
twelve per cent. per annum out of the sale of the lot in two
years, with the chance of additional profits on such re-sale,
Forman paid Reeves $6000 in cash and agreed to share equally
any excess over 20 per cent. of nett profits resulting from the
sale.

The bencfits to Reeves, contemplated by this arrangement,
were the use of $6000 -for two years, coupled with the right
to sell the lot and share equally the excess over 20 per cent.
of nett profits.

The benefits to Forman were the return of his money and
12 per cent. per aunum, certainly at the end of two years, and
the chance of additional profits from the sale of the lot within
that time.
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The contract was fair, and the benefits mutual. Tt was the
interest of both parties that the lot should be sold within the
two years for a sum as much greater than the original price
and expenses as possible, but at least equal to that price and
12 per cent. per annum, dee.

The interests of the respective parties were carefully
guarded. As Reeves had bound himself to reimburse Forman
‘out of the sale of the land, the absolute power of selling
during that time was given him, and during the first twelyve
months his power to sell was exclusive. During the second
year Forman had the privilege also of selling; but still farther
to protect Reeves, that privilege was limited by Reeves’
right of purchasing at Forman’s price.

During the whole two years Reeves had the power of taking
advantage of the market, at any time, and at his own discre-
tion, without the possibility of beiag injured by Forman.

III.

Reeves’ obligation is in these words: “ said Reeves hereby
binds himself and guarantees that said Forman shall be fully
reimbursed out of the sale of said land in the amount so paid,
[$6000] and twelve per cent.” &c. The word “guarantees”
is improper and inappliable in this connection, gives no force
or qualification to the contract, and is therefore surplusage.

The term “reimbursed” signifies — paid back or returned
to the purse whence the money was taken. And an obliga-
tion that a person *“shall be fully reimbursed,” is simply that
the sum received from him shall be fully repaid; in other
words, it is a direct obligation to pay money. The fact
that Reeves designates the source from which he will derive
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contract. It is on the contrary a suit to enfoxce the specific
performance of a contract for the pdyment of a certain sum of
money.

Neither is il a case involving, in any sense, a trial of the
title to land ; mor the recovery of consideration money on a
failure of title to land.

Nor is it a case upon a covenant that the land should be
worth a certain sumata certain time ; or that such sum should
equal the price paid for the land. Nor isi§a case wheve pay-
ment is to be made in land, orin any other article than money.

All authorities bearing upon such cases are, therefore, inap
plicable to this.

The case of Webster vs. Ford, 7. Cranch, relied on by the
opposite counsel, was that of a sale of land at auction, where
by the terms of sale, if the vendee did not give his note for
the amount bid at the end of thivty days, the property was to
be re-sold on account of the first purchaser. This re-sale was a
duty incumbent on the party for whom the sale was made; and
therefore the Court decided that a re-sale must be made be-
fore the vendee was liable. The re-sale was therefore a con-

dition precedent to be performed’ by the vendor. Not so in
this case.

VII.

The abstract furnished by plaintiff in error is incorrect in
several particulars. The words “out of the sale of the land”
are not ¢falicised in the contract or record. The breach of the
covenant alleged in the declavation is not fully stated in the
abstract; and the learned counsel have incorporated a portion
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of their brief in the abstract. The Court is referred to the
record.

VIII.

There is no difficuly as to the measure of damages. The
money agreed to be paid, including the twelve per cent. per
annum, is the thing to be recovered, and the interest thereon
is the damages.

“TIn the case of an action brought for the breach of a con-
tract for the payment of money only, a suit for damages does
indeed, as Lord Mansfield has obsarved, become a suit forspe-
cific performance. Rut this is almost the only instance where
a suit at law compels the very thing to be done which the de-
fendant agreed to do.”  Sedgwick on Damages, p. 95 2 Burr,
1077, 1086 ; Lord Loughborough in Rudder vs. Lrice, 1, . BL.
547 Sedg. on Dam. pp. 24, 33, 34, 247.

The measure of damages, in contracts of this kind, is a pure
question of law; and the sole object of the Court is, fo ascer-
tain the agreement of the parties, for that controls the measure
of remuneration. Sedg. on Dam. 211, 212. “If,” said Parke,
B. “the consideration is to be paid in money, it must be paid;
if by the delivery of a thing of ascertained value, that value is
the measure of damages.” Strult vs. Farlun, Mees. & V. 249.

WALLER & CAULFIELD,

For Defendant in Error.
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IN THE

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

April Term, A. D. 18861.

ABNER REEVES,
Appellant,

VS. ) ks

JOHN S. FORMAN,
Appellec.

BRIEF FOR APPELLEE.

1

On 8th August, 1856, Reves sold Forman a lot in the city
of Chicago for $6000 cash, and executed a conveyance of the
title.

On the same day they signed an agreement as follows :
“In consideration of said $6000, and as an inducement to
said purchase, said Reeves hereby binds himself and guaran-
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tees that snid Forman shall be fully reimbursed out of the sale
of said land in the amount so paid, and with twelve per cent.
per annum advance in value thereon, exclusive of expenses,
&e.g within: two. years from the date' hereof.” ‘

And Forman in consideration of said premises, “agrees and
binds himself” to “share equally with said Reeves any and
all” the nett profits on the sale of said land over twenty per
cent. advance per annum, after deducting expenses.

“Suid Reeves shall have the power to sell said land at any
time within said two years, and if not sold within twelve
months from date hereof, then -said Forman shall have the
privilege of selling. and said Reeves of: purchasing at said For-
man’s price.”

II.

This transaction was simply, that in consideration of the lot,
and Reeves’ obligation to reimburse the purchase money and
twelve per cent. per annum out of the sale of the lot in two
years, with the chance of additional profits on such re-sale,
Forman paid Reeves $6000 in cash and agreed to share equally
any excess over 20 per cent. of nett profits resulting from the
sale.

The benefits to Reeves, contemplated by this arrangement,
were the use of $6000 for two years, coupled with the right
to sell the lot and share equally the excess over 20 per cent.
of nett profits. g

The benefits to Forman were the return of his money and
12 per cent. per annum, certainly at the end of two years, and
the chance of additional profits from the sale of the lot within
that time. :
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The contract was fair, and the benefits mutual. It was the
interest of both parties that the lot should be sold within the
two years for a sum as much greater than the original price
and expenses as possible; but'at least equal to that price and
12 per cent. per annum, &c.

The interests of the respective parties were carefully
guarded. As Reeves had bound himself to reimburse Forman
“out of the sale of the land, the absolute power of selling
during that time was given him, and during the first twelve
months his power to sell was exclusive. During the second
year Forman had the privilege also of selling; but still further
to protect Reeves, that privilege was limited by Reeves’
right of purchasing at Forman’s price.

During the whole two years Reeves had the power of taking
advantage of the market, at any time, and at his own discre-
tion, without the possibility of beiag injured by Forman.

II1.

Reeves’ obligation is in these words : *said Reeves hereby
binds himself and guarantees that said Forman shall be fully
reimbursed out of the sile of said- land in the amount so paid,
[$6000] and twelve per cent.” &e. The word “guarantees”
is improper and inappliable in this connection, gives no force

or qualification to the contract, and is therefore surplusage.

The term ¢ reimbursed” signifies -— paid back or returned
to the purse whence the money was taken. And an obliga-
tion that a person ¢ shall be fully reimbursed,” is simply that
the sum received from him shall be fully repaid; in other

words, it is a direct obligation to pay money. The fact

that Reeves designates the source from which he will derive
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this sum, does not make his obligation conditional. The in-
strument does not, read-—<the said Forman shall be fully
reimbursed?”. in the amount so: paid, f said Reeves or said For-
man, shall be.able lo sell said lotiin two. yewrs. /There is no con-
dition or contingency named in the contract. The obligation
is positive and absolute “that said Forman shall be fully re-
imbursed out of the sale of said land.” If no sale was made
within the two years, it was no default of Forman, as he had
not bound himself to sell. But it was 'the default of Reeves,
who had covenanted that Forman should be reimbursed the
amount out of the sale of. the land. If therefore he was in
default and did not sell, this could not lessen his obligation to
reimburse Forman, or deprive Forman of his rigit to the full
repayment of his money and twelve per cent, within the two
years.

Althongh Reeves looked to the proceeds of the sale of the
land as the primary fund out of which to pay Forman, yet it
is evident from the last clause of the agreement, that he con-
templated the contingency of not being able to sell satisfac-
torily within the two years, and of finding it to his interest
during the last year of “purchasing at Forman’s price.” Had
he so purchased,'how would have stood his obligation to reim-
burse Forman? He would then have held the land and the
money. Would he not be obliged to pay the $6000 and the
twelve per cent., although nothing had been realized from the
land ? If so, then the payment of the money was not condi-
tioned on the sale of the land.

IV.

The only obligation assumed by Forman is in these words:
¢“said Forman in consideration of the premises, hereby agrees
and binds himself to divide and share equally with said Reeves
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any and all profits there may be made on the sale of said land
over twenty per cent. per annum, after payment of expenses,
&e.”  The matter of selling the lond, so far as Forman was con-
cerned, was mevely a “privilege” reserved for his own benefit,
not a duty ov obligation to Reeves.

In case the land was not sold during the two years, clearly
there was no obligation: whatever upon Forman. The obliga-
tion of sharing the profits could only acerue affer the sule of
the land, and hence in no aspect whatever can this covenant
be regarded as a condition precedent.

V.

Reeves covenanted, absolutely and without condition or
qualification, to reimburse Forman out of the sale of the land,
within two years. To enable him so far as the land was avail-
able, to comply with his covenant, he was given full power
daring the entire period to_sell the land; every facility was
thus afforded; Forman had nothing further to do te enable
Reeves to comply with his contract. His power was complete
and his obligations clear to go forward and sell the land. He
did not do it; nor has he shown any excuse for his failure.
But a mere excuse for not selling would not avail him. e
was bound to pay the money, as before shown whether he sold
or not. There was no condition or proviso in the covenant.

This, then, is,not a case of dependent covenants, or conditions
precedent ; and all authorities on these points relied on by op-
posite counsel, elementary or reported, are totally inapplicable.

V.l

/r. qn 4 . .
/:"exther is1t a case where the Court is usked to rescind a
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contract. It is on the contrary a suit to enforce the specific
performance of a contract for the payment of «a certain sum of
money.

Neither is it a case involving, in any sense, a trial of the
title to land ; nor the recovery of consideration money on a
failure of title to land.

Nor is it a case upon a covenant that the land should be
worth a certain sum ata certain time ; or that such sum should
equal the price paid for the land. Nor isisa case wheve pay-
ment is to be made in land, orin any other article than money.

All authorities bearing upon such cases are, therefore, inap
plicable to this.

The case of Webster vs. Ford, 7. Cranch, relied on by the
opposite counsel, was that of a sale of land at auction, where
by the terms of sale, if the vendee did not give his note for
the amount bid at the end of thirty days, ke property was to
be re-sold on account of the first purchaser. This re-sale was a
duty incumbent on the party for whom the sale was made; and
therefore the Court decided that a re-sale must be made be-
fore the vendee was liable. The re-sale was therefore a con-

~ dition vrecedent to' be''performed ‘by’ the vendor.’ ‘Not soin
this case. '

VII.

The abstract furnished by plaintiff in error is incorrect in
several particulars. The words “out of the sale of the land”
are not ¢talicised in the contract or record. The breach of the
covenant alleged in the declaration is not fully stated in the
abstract; and the learned counsel have incorporated a portion
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of their brief in the abstract. The Court is referred to the
record.

SLE VIII.

There is no difficuly as to the measure of damages. The
money agreed to be paid, including the twelve per cent. per
annum, is the thing to be recovered, and the interest thereon
is the damages.

“In the case of an action brought for the breach of a con-
tract for the payment of money only, a suit for damages does
indeed, as Lord Mansfield has obsarved, become a suit forspe-
cific performhnce. Rut this is almost the only instance where
a suit at lnw compels the very thing to be done which the de-
fendant agreed to do.” Sedgwick on Dwnages, p. 9; 2 Buwrr,
1077, 1086 ; Lord Loughborough in Rudder vs. Price,1, H. Bl.
547 ; Sedy. on Dam. pp. 24, 33, 34, 247.

The measure of damages, in contracts of this kind, is a pure
question of law; and the sole object of the Court is, 7o ascer-
tain the agreement of the parties, for that controls the measure
of remuneration. Sedy. on Dam. 211, 212. < If,” said Parke,
B. “the consideration is to be paid in money, it must be paid;

~if by the delivery of a thing ofascertained value, that value is
the measure of damages.” Strult vs. Farlan, Mees. & . 249.

WALLER & CAULFIELD,

Far Defendant in Error.



3
¢
5
b
x
2

S Rageani~r

SUPREME COURT OF ILLINOIS.
3d Grand Division, April Term 1861,

ABNER REEVES
’ ) Brief and Points of .Counsel for
5 Plaintif in Error.

s,

JOHON FORMAN.

The contract sued upoir in this case has heen treated by the
Court below as it it had been an absolute promise to pay
money at all events; or a guarantec to pay money at all events.

Upon reading the contract no opinion can he more erroneous.
It is upon its face a contract of dependent conditions in rely
tion to the swle and re-sale of land.

The first question arises is :
1st. Did not the right of the plaintift to recover in the case
depend upon a sale of the land ¢ as a condition precedent.

2d. It not being @ eontract for payment of moncy absolutely,
the right to any damages depended upon the plaintift showing:
that he failed to realize from a sa/e of the land, the amount of
his consideration money with €12 per-cent. per annum added
“thereon exelusive of all taxes, assessments and expenses,
Wolthil twwo yonps from it dage,”
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[n all agreements of purchase forland Sugden says (Sugden

on venders, p. 261) that « covenants are construed according

“to the intent of the parties, and they are therefore alw ays con-

“stdeled dependent where a contrary intention does not
appear.’

Reguas vs. Mosly, 7 Smedes & Marsh, 340. If therefore
either a vendor or vendee wish to compel the other to observe
a contract, he immediately makes his part of the agreement
precedent, for he cannot proceed against the other without an
actual performance on this part or a tender and refusal.

1 Sugden on vendors, p. 261, (Marginal j)age)

Green vs. Reynolds, TJohns 5. 7 & ln
Sherley ve. Sherley, 7 Blackf, 442, 4 (4 ~/

J Lovon A

In a contract to buy and sell land on a pcuteculm (lay, each
promise is the consideration of the other; neither party can
maintain an action without alleging a readiness to perform on
that day, or an excuse for the want of it caused by act of
defendant.

1 Hilliard on Vendors, 185.
Perry vs. Wheeler. 94 Vt. 286.

Our construction of the contract is, that as it reads, that the
purchaser (defendant in error) should be “lawfully re-im-
bursed,” (and not paid) “out of a sale of the said land,” (and
not hom Mr. Reeves absolutely, in the amount so paid, interest

12 per cent added, &e., &e., within two years, from the date
herect.” !

Now here are all the elements of definiteness and certainty
specified by the parties thremselves—consideration, amount—
manner of re-imbursement and time within which the liability
is to be fixed.

But still further, as if to determine the mode of sale, by
whom to be sold, it is also provided, that within the sams two
wears, 1sty that Reoves shall have the power to sell the land
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with a view to his interest in.all of half profits over and above
20 per cent. advance. ¢ 2d. If Reeves does not sell within
one year, then Forman, the purchaser, has the privilege of
sclling, and Reeves of purchasing at said Forman’s price.”

ITow can it be held therefore, that the contract bound the
vendor (defendantbelow) absolutely to guarantee the payment
ot the consideration money at any time within or after the two
years have expired, or to take back a re-conveyance of the
land at any time the purchaser should elect to come upon him,
laying by for a speculation ? *

Was the purchaser at least n0f bound to tender the re-con-
veyance back to the vender within the two years at a price
suflicient to make up amount guaranteed. i

The sale under and according to the manner, and under the
terms stipulated by that contract was a condition precedent {
to any liability to be incurred by defendant below, or hefore ‘
any breach of the covenant could ocenr. It is the same case '
as if upon a sale of the property it had been agreed that a '
re-sale should take place within two years.

Webster & Ford »s. Hoban.
7. Cranch. 386; 3 o
'

Any other view of this contract would be to deprive it of
all mutuality, putting it in the power of the vendee to hold
the title to the premises as long as he pleased ; withhold any

division of profits to be made with the vendor, and when in a
series of long years, civil war, or commercial panies depreciate
the value of land in market, then enable vendee to call upon
! vendor for all his expenses, taxes, &c., besides the original !
3 consideration money, with 12 per cent. per annum added.

In any possible view to be taken of the relations of the
parties established under the contract, it was essential, with o
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view to-a recovery: of .damages; that-a sale showld: take place
to determine the-amount of damages; the true measurein this
case being the difference between $6000, ainount of conside.
ration money and taxes, assessments and expenses; &c.,.besides
12 per cent. per annum ; and the amount realized wpona sale.
And this view is still further conclusively enforced trom the
consideration, that in caso of the bankruptey or death of the
vendee, lie could not have re-conveyed the land, and in order
to establish a right of action against the vendor, a sule only
could have fixed the liability on the defendant (the vendor)
helow. ‘

That a sale was therefore a condition precedent ov contin-
geney upon which the liability depended. See '

Dart on Vendors ; p. 450.

L Parsons on Contracts; p. 40.
Grant ws. Johnson. 1 Seld. 247.
Bean »s. Atwater. 4 Conn. 3.
Leonard »s. Bates. 1 Black, 172.
Kane ws. Iood. 13 Pick. 281.

2 Parsons on Contracts; p. 40.

But it never has been proved on the trial, or otherwise
shewn, that this Land is not worth all the money which defen-
dant helow guaranteed ; besides, the Court rejected the testi-
mony showing or offering to show that it was tully worth the
amount of the gnarantee. If this were so, there could be no
damage ; and a gross wrong has been done. to the defendant
below, withoui any damage to the plaintift.
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IOI. But the plaintiff below proceeded as if he were at
liberty, at the expiration of two years, to rescind the contract?
We assume this position for him, as it is impossible to con-

ceive any other ground that can be presented, for the most ex-
traordinary judgment rendered in this case upon the Record.

But in order to rescind a contract, a party has to be put in

default, and the party resumlmg or recovering b'lck money
‘must. restore or offer to restore whatever he lns recewed and

put the other in statw quo- . 30 he B
Moyel‘ vs. Shoemaker. 5 Barb. 319.

In this case, the Comrt excluded the offer of defence to show
that the plaintift’ below could not restore the title, it having
become incumbered in his hands after the sale to him.

The re-scission could not take place.

2 Parsons on Contracts 192, 193.
5 Barbour, s. c. 319.

IV. The suit is nothing less or more than an attempt in a
Comrt of Law to compel a re-conveyance, as in case of a
specific performance, and it involves a question of title to
real estate.

But in such case remedies ought to be mutual. The vendee
(plaintift’ below) conld not be made to take back his’ conside-
ration money, at the request of vendor Recves, in case land
had risen in price! Now why is it? that the vendee shall be
be compelled to take back his Lmd 1t it were proven that the
land had deprecmtcd ?

“A specific performance is never enfor ccd where the reme-
dies are not mutnal ‘or one pm‘t) may lie by for the purpu:e
ot seeing whether it “will be 4 gainful o losing bargain.”

1 Hilliard on Vendors, 182.

Rogers vs. Saunders. 16 Mniixe 99,
Perr\' vs. Wheeler: 24 Vt. 586
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V. But again, this is not the formm to try the title. It
should be a Court of Equity. Courts of Law do not try titles
to ‘land collaterally, as in cases of assumpsit or covenant.
Where a question of title to land avises they refuse to try the
action.

Rawles on Covenants of Title ; p. 657, 659.
9 Greenleat on Ev. Sce. 120.
14 Mass. 95.

VI. In the case of Mayer vs. Shoemaker, 5 Barh. 319,
it is deciced, that before a purchaser can recover back con-
sideration money on a failure of title to land, he should have
executed his re-conveyance within the time fiwed upon by
the contract, as otherwise defendant would be held liable for
luctuations in the value of the land ?

Now if the contract in this case is taken as an integral por-
tion of' the sale made of the land, what breach of any cove-
nant has the vendor (the plaintiff in crror) committed ? Iis
title has not failed? He has notrefused even to purchase or
sell within the time limited? Nor has any request been
proven to have been made npon him within the two years ?
What has he done? Wherein hag lie wronged the plaintift
by failing to keep any covenant made with him? This must
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be the first question determined ; and the newxé, what amount
of damages shall the Court {ind to compensate that wrong ?

Unless, then, the Court here makes a contract very different
from what the parties themselves have made, and unless the
Court hold this an absolute promise or guarantee to pay
money at all events—at any time called upon, whether at the
cxpiration of one or twenty years; then the Court below, as
the Court here, must be utterly without any data, foundation
or basis for a recovery of damages on the action against the
defendant upon the Record.

VIL. The 2d and 6th pleas presented a defence to which
the Court sustained a demurrer ; that demurrer reached the
plaintift’s declaration, and the declaration shows no cause of
action ; for the reasons already stated, it alleges no sale within
two years; nor any refusal of defendant to sell or purchase
upon request of the plaintiff ; nor any offer to convey the
land within the two years.

VIIL The Court refused evidence to show that the land
was worth all that the defendant understood to guarantee at
the time of action brought, and that there was no damages
suffered by the plaintiff.

IX. The Court refused evidence showing that the plaintift
had lost the land and was not in & condition to convey back
the land under his deed in the saine condition in which he
received it from the plaintiff.

HOYNE, MILLER & LEWIS,
Tiop Plaintiffe in Zrren
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SUPREME COURT OF ILLINOIS.
3d Grand Division, April Term 1861,

ABNER REEVES, )
vs.

JOHN FORMAN. )

Brief and Points of Counsel for
Plaintiff in BError.

The contract sued upon in this case has been treated by the
Court below as if it had heen an absolute promise to pay
money at all events; or aguarantee to pay money at all events.

Upon reading the contract no opinion ean he more erroncous,
It is upon its face a contract of dependent conditions in rela
tion to the sale and re-sale ot land.

The first question arises is :

1st. Did not the right of the plaintift (o recover in the case
g g 1
depend upon a sale of the land 7 as a condition precedent.

2d. It not being a contract for payment of money absolutely,
the right to any damages depended upon the plaintitt showing
that he failed to realize from a s«le of the land, the amount of
his consideration money with 12 per cent. per annum added
“thereon exclusive of all taxes, assessments and expenses,
“ within two years from its date,” ‘ :
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In all agreements of purchase for land Sugden says (Sugden
on venders, p. 261) that ¢ covenants arc construed according
“to the intent of the parties, and they are therefore always con-
“sidered dependent where a contrary intention does not
appear.”

eguas vs. Mosly, 7 Smedes & Marsh, 340. If therefore
cither a vendor or vendee wish to compel the other to observe
a contract, he immediately makes his part of the agreement
precedent, for he cannot proceed against the other without an
actual performance on this part or a tender and refusal.

1 Sugden on vendors, p. 261, (Marginal page.)
Green vs. Reynolds, 2 Johns E&5. 2.4 &n
Sherley ws. Sherley, 7 Blackf. §22. - £ s J

In a contract to buy and sell land on a particular day, each
promise is the consideration of the other; neither party can
maintain an action without alleging a readiness to perform on
that day, ov an excuse for the want of it caused by act of
defendant.

o

1 Hilliard on Vendors, 185.
Perry vs. Wheeler. 24 Vt. 286. ‘

Our construction of the contract is, that as it reads, that the
purchaser (defendant in error) should be “lawfully re-im-
bursed,” (and not paid) “out of a sale of the said land,” (and
not from Mr. Reeves absolutely, in the amount so paid, interest

- 12 per cent added, &e., &e., within two years, from the date

hereof.”

Now here are all the clements of definiteness and certainty
specified by the parties themselves—consideration, amount—
manner of re-imbursement and time within which the liability
is to be fixed.

But still further, as if to determine the mode of sale, by
whom to be sold, it is also provided, that within the sems two
years, 1st, that Reeves shall have the power to sell the land
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with a view to his interest in all of half profits over and above
20 per cent. advance, ¢ 2d. If Reeves does not sell within
one year, then Forman, the purchaser, has the privilege of
selling, and Reeves of purchasing at said Forman’s price.”

How can it be eld therefore, that the contract bound the
vendor (det'endnntl)clow) absolutely to gnamntcb the payment
of the consideration money at any time within or after the two
years have expired, or to take back a re-conveyance of the
land at any time the purchaser should elect to come upon him,
laying Ly for a speculation ?

Was the purchaser at least not bound to tender the re-con-
veyance back to the vender within the two years at a price
sufficient to make up amount guaranteed.

The sale under and according to the manner, and under the
terms stipulated by that contract was a condition precedent
to any liability to be incurred by defendant below, or hefore
any Dbreach of the covenant could oceur. It is thesame case
as if- upon a sale of the property it had been agreed that a
re-sale should take place within two years.

Webster & Ford ws. Iloban.
7. Cranch. 39K& -~ J57

Any other view of this contract would bz to deprive it of
all mutuality, putting it in the power of the vendee to hold
the title to the premises as long as he pleased; withhold any
division of profits to be made with the vendor, and when in a
series of long years, civil war, or comuerecial panies depreciate
the value of Jand in market, then enable vendee to call upon
vendor for all his expenses, taxes, &ec., besides the original
consideration money, with 12 per cent. per annum added.

In any possible view to be taken of the relations of the

partics established under the contract, it was essential, with
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view to-a‘recovery-of d:yxfa‘g‘eé:,' 'L‘7vl"2't$ t Sal‘e-slmul('l* takeé place
to determine t]le'-mnbnn_ﬁ"of dzhnﬂgis,- ﬂie::trge Ineasure i1 this
case being the difference between ‘$6000, “‘Kl_f)l_mt”(if coiside.
ration nn:ncy and taxes, dssessments and exl)elllses, &e.,; besides
19 per cent. per annuin ; and the, _:Lllgt).llnt;-(_:all?ed wpon @ sale.
And this view.is still further g(»xllg:lll_SI\’el)' entqrggq ﬁ'Olll__thc
consideration, that in case of the. Dankruptey. or. deatly of. the
vendee, he could not have re-conveyed the land, and.in.order
to establish a right of action against the vendor, a sule only
could have fixed the liability on the <1etfendmﬁ (the vendor)
below.

That a sale was therefore a condition precedent ov contin-
geney upon which the liability depended.” See ;
Dart on Vendors; p. 450.
1 Parsons on Contracts; p. 40.
Grant ws. Johnson., 1 Seld. 247.
_Bean w»s. Afwater. 4 Conn. 3.
Leonard vs. Bates. 1 Black, 172.
Kane o0s. 1Iood. 13 Pick. 281.
9 Parsons on Contracts; p. 40.

But it never has been proved on the trial, or otherwiso
shewn, that this Land is not worth all the money which defen-
dant below guaranteed ; besides, the Court rejected the testi-
mony showing or oftering to show that it was fully, worth the
amount of the gnarantee. If this were so, there conld be no
damage 5 and a gross wrong has been done to the defendant
belame, without any damage to the plaintift. i
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IIT. But the plaintift below proceeded as if he were at
liberty, at the expiration of two years, to rescind the contract?
We assume this position for him, as it is impossible to con-
ceive any other ground that can be presented, for the most ex-
traordinary judgment rendered in this case upon the Record.

But in prdqrhto,,msgi.xlul‘ a contract, 2 party has to be put in

default; and. the party rescinding or recovering back money

must restore-or. offer to restore whatever he has received and
put.the -other in st gup.. «.yi e Tl -
Moyer vs. Shoemaker. 5 Barb. 319.

In this case, the Court excluded the oﬁ'_ei"éf defence to show
that the plaintift below could not “restore the title, it having
become incumbered in his hands after the sale to him.

The re-scission could not take place.

9 Pamsons on Contracts 192, 193.
5 Barbour, s. c. 319.

IV. The suit is nothing less or more than an attempt in a
Court of Law to compel a re-conveyance, as in case of a
spécific performance, and it involves & question of title to
real estate.

But in such case remedies ought to be m wtual. The vendee
(plaintift ‘below) could not be made to take back his conside-
ration money, at the request of vendor Reeves, in case land
lad visen in price! Now why is it? that the vendee shall be
e compelled to fake back lis land if it were proven that the
land had depreciated ! l

A spc’cif‘ic.pérfomiﬁncc is never eiforeed wliere the reme-
dies are not mutual, or one party may lie by for the purpose
hether it “Will be a gainful or losing 1{:11'gain."

1 Hilliard on Vendors, 182. b

Rogers v, Saunders. 16 Maine 92.

© Perry vs. Wheeler.” 24 V. 586.. g .
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V. But again, this is not the forum to try the tirle. It
shonld be a Court of Equity. Courts of Law do not try titles
to land collaterally, as in cases of assumpsit or covenant.
Where a question of title to land arises they refuse to try the
action. :

Rawles on Covenants of Title; p. 657, 639.
2 Greenleat on Ev. See. 120.
14 Mass. 95.

VI In the case of Mayer vs. Shoemaker, 5 Barh. 319,
it is decided, that before a purchaser can recover back con-
sideration money on a failure of title to land, he should have
executed his re-conveyance within the time fiwed upon by
the contract, as otherwise defendant would be held liable for
fluctuations in the value of the land ?

Now if the contract in this case is taken as an integral por-
tion of the sale made of the land, what Dreacli of any cove-
nant has the vendor (the plaintift in error) committed? ITis
title has not failed? He has not refused even to purchase or
sell within the time limited? N or has any request been
proven to have been made upon him within the two years?
What has he done? Wherein hag he wronged the plaintiff
by failing to keep any covenant made with him? This must
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be the first question determined ; and the next, what amount
of damages shall the Conrt {ind to compensate that wrong?

Unless, then, the Court here makes a contract very different,
from what the parties themselves have made, and unless the
Court hold this an absolute promise or guarantee to pay
nioney at all events—at any time called upon, whether at the
expiration of one or twenty years; then the Court below, as
the Court here, must be ntterly without any data, foundation
or basis for a recovery of damages on the action against the
defendant upon the Record.

VII. The 2d and 6th pleas presented a detence to which
the Court sustained a demurrer ; that demurrer reached the
plaintift’s declaration, and the declaration shows no cause of
action ; for the reasons already stated, it alleges no sale within
two years; nor any refusal of defendant to sell or purchase
upon request of the plaintiff; nor any offer to convey the
land within the two years.

VIIL. The Court refused evidence to show that the land
was worth all that the defendant understood to guarantee at
the time of action brought, and that there was no damages
suffered by the plaintiff.

IX. The Court refused evidence showing that the plaintift
had lost the land and was not in a condition to convey back
the land under his deed in the same condition in which he
received it from the plaintiff.

IOYNE, MILLER & LEWIS,
For Plaintiffs in Error.



SUPREME COURT OF ILLINOIN.

3d Grand Division, April Term 1861.

ABNER REEVES, )
: Brief and Points of Counsel for
. ( Plaintift in Error.

JOHN FORMAN. )

The contract sued upon in this case has been treated by the
Court below as if it had heen an absolute promise to pay
money at all events; ora guarantee to pay money at all events.

Upon reading the confract no opinion can Dbe more erroneous.
It is upon its face a contract of dependent conditions in relo.
tion to the sale and re-sale of land.

The first question arises is :

1st. Did not the right of the plaintift to recover in the case
depend upon & gale of the land 2 as a condition precedent.

9d. It not being a contract for payment of moncy absolutely,
the right to any damages depended upon the plaintift showing
that he failed to realize from a saZe of the land, the amount ot
his consideration money with ¢ 12 per cent. per annum added
« fhereon exclusive of all taxes, assessments and expenses,
« within two years from its date.”
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ements of purchase g ,S"gdcn sy's (Sugden
that « covenants arc ‘construed accurding
partics, and they are t]’.emtlo"e always con-

trary intention doeg not

In all agre
on venders, p. 261)
«to the intent of the
«gidered dependent where a con
appear.”

Reguas vs. Mosly, 7 Smedes & Marsh, 340. If therefore
cithel" a vendor or vendee wish to cor.n]wl the other to e
a contract, he immediately makes hx? part of the agreement
precedent, for he cannot proceed against the other without ai
actual performance on this part or a tender and refusal,

1 Sugden on vendors, p. 261, (ﬂ[_a_:_’f(/in‘al page.)
Green vs. Reynolds, 2 Jolns $i55 8 ¢~
Sherley vs. Sherley, 7 Blackf. 542. 2 ¢~

In a contract to buy and sell land on a particular day, each
promise is the consideration of the other; neither party can
maintain an action without alleging a readiness to perform on
that day, or an excuse for the want of it caused by act of

defendant.
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1 ITilliard on Vendors, 185. ‘

Perry vs. Wheeler. 24 Vt. 286.
Our construction of the contract is, that as it reads, that the
purchaser (defendant in error) should be “lawfully re-im-

‘bursed,” (and not paid) “out of a sale of the said land,” (and

not from Mr. Reeves absolutely, in the amount so paid, interest
12 per cent added, &e., &, within two years, from the date
hereot.”

Now here are all the clements of definiteness and certainty
specified by the parties themselves—consideration, amount—
Inanner of re-imbursement and time within which the liability
1s to be fixed.

3ut still further, as if to determine the mode of sale, by
whom to be sold, it is also provided, that cithin the same 1o
years, 1st, that Reeves shall lave the power to sell the land
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with a view to his interest in all of half profits over and above
20 per cent. advance, «9d. If Reeves does not sell within
one year, then Forman, the purchaser, has the privilege of
selling, and Reeves of purchasing at said Forman’s price.”

ITow can it be held therefore, that the contract bound the
vendor (detendant below) absolutely to guarantee the payment
of the consideraiion money at any time within or afier the two
years have expired, or to take back a re-conveyance of the

land at any time the purchaser should elect to come upon hini,
laying by for a speculation ?

Was the purchaser at least n0f bound to tender the re-con-
veyance back to the vender within the two years at a price
suflicient to make up amount guaranteed.

The sale under and aceording to the manner, and under the
terms stipulated by that contract was a condition precedent
to any liability to be incurred by defendant below, or before
any breach of the covenant could occur. It is the same case
as if upon a sale of the property it had Deen agreed that a
re-sule should take place within two years.

Webster & Ford vs. Hoban.
7. Cranch. 396.

Any other view of this contract would be to deprive it of
all mutuality, putting it in the power of the vendee to hold
the title to the premises as long as he pleased ; withhold any
division of profits to be made with the vendor, and when in a
series of long years, civil war, or commiercial panics depreciate
the value of Jand in market, then enable vendee to call upon
vendor for all his expenses, taxes, &e., besides the original
consideration money, with 12 per cent. per annum added.

In any pnssilﬂe view to be taken of the relations of the
parties established under the contract, it was esseatial, with g
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view to a recovery of damages, that @ sale should take place
to determine the amount of damages, the true measure in this
“case being the difference between 56000, amount of conside.
ration money and taxes, assessments and expenses, &c., besides
12 per cent. per annun ; and the amountrealized wpon «-sale.
And this view is still further conclusively enforced trom the
consideration, that in case of the bankruptey or death of the
vendee, he could not have re-conveyed the land, and in order
to establish a right of action against the vendor, a sule only
could have fixed the liability on the defendant (the vendor)
helow.

That a sale was therefore a condition precedent ov contin-
geney upon which the liability depended.  See
Dart on Vendors; p. 450.
I Parsons on Contracts; p. 40.
Grant ws. Johnson. 1 Seld. 247,
Bean »s. Atwater. "4 Conn. 8.
Leonard »s. Bates. 1 Black, 172.
Kane »s. ITood. 13 Pick. 281.
2 Parsons on Contracts; p. 40.

But it never has been proved on the trial, or otherwiso
shewn, that this Land is not worth all the money which defen-
dant helow guaranteed ; besides, the Court rejected the testi-
mony showing or offering to show that it was fully worth the
amount of the gnarantee. If this were so, there conld be no
damage ; and a gross wrong has been done to the defendant
béelow, without any damage to the plaintitt,
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; III.  But the plaintift helow proceeded as if he were at
liberty, at the exXpiration of two years, to rescind the contract?

.\Vc assume this position for him, as it is impossible to con-
ceive any other ground that can be presented, for the most ex-
traordinary judgment yendered in this case upon the Record.

But in order to rescind a contract, a party has to be put in
default, and the party rescinding or recovering back money
must restore or offer to restore whatever he has received, and
put the other in stafu quo.

Moyer vs. Shoemaker. 5 Barb. 319.

In this case, the Court excluded the offer of defence to show
that the plaintift' below could not restore the title, it having
v 48 become incumbered in his hands after the sale to him.

The re-scission could not take place.
2 Parsons on Contracts 192, 193.
5 Barbour, s. ¢. 319.
3 IV. The suit is nothing less or more than an attempt in a
i Cowrt of Law to compel a re-conveyance, as in case of a
specific performance, and it involves a question of title to
real estate.
But in such case remedies ought to be mutual. The vendee
(plaintift’ Lelow) could not be made to take back his conside-
ration money, at the request of vendor Reeves, in case land
had risen in price! Now why is it? that the vendee shall be
be compelled to take back his land if it were proven that the
land had depreciated ?

A specifie performance is never enforced where the reme-
dies are not mutual, or one party may lie by for the purpose
of secing whether it “ will be a gainful or losing bargain.”

1 Iilliard on Vendors, 182.

Rogers vs. Saunders. 16 Maine 92.
Perry vs. Wheeler, 24 Vt. 586.

77 (_/ //' g z
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V. But again, this is not the forum to try the fitle. It
should be a Court of Equity. Courts of Law do not try titles
to land collaterally, as in cases of assumpsit or covenant.
Where a question of title to land arises they refuse to try the
action.

Rawles on Covenants of Title; p. 657, 639.
9 Greenleaf on Lv. Sece. 120.
14 Mass. 95.

VL 1In the case of Aayer vs. Shoemaker, 5 Barh. 819,
it is deciced, that before a purchaser can recover back con-
sideration money on a tailure of title to land, he should have
executed Lis re-conveyance within the time fived npon by
the contract, as otherwise defendant would be held liable for
fluctuations in the value of the land ?

: Now if the contract in this case is taken as an integral por-
tion of the sale made of the land, what breach of any cove-
n.zmt has the vendor (the plaintiff in crror) committed? Ilis
title has not failed? e has not refused even to purchase or
sell within the time limited? Nor hLas any request Deen
proven to have been made upon him within the two years?
l\)’Vh:}t. l‘ms le done?  Wherein lgs 1o wronged the piuintiﬂ'
y failing to keep any covenant made with him ¢ This must
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be the first question determined ; and the neat, what amount
of damages shall the Court {ind to compensate that wrong.?

Unless, then, the Court here makes a contract very different
trom what the parties themselves have made, and unless the
Court hold this an absolute promise or guarantee to pay
money at all events—at any time called upon, whether at the
expiration of one or Zwenty years; then the Court below, as
the Court here, must be utterly without any data, foundation
or basis for a recovery of damages on the action against the
defendant upon the Record.

VII. The 2d and 6th pleas presented a defence to which
the Court sustained a demurrer; that demurrer reached the
plaintift’s declaration, and the declaration shows no cause of
action ; for the reasons already stated, it alleges no sale within
two years; nor any refusal of defendant to sell or purchase
upon request of the plaintiff; nor any offer to convey the
land within the two years. .

VIII. The Court refused evidence to show that the land
was worth all that the defendant understood to guarantee at
the time of action brought, and that there was no damages
suffered by the plaintift.

IX. The Court refused evidence showing that the plaintift
had lost the land and was not in a condition to convey back
the land under his deed in the same condition in which he
received it from the plaintiff,

HOYNE, MILLER & LEWIS,
For Plaintiffs in Error.
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Supreme Court of Jllinois, Thivk Grany Dibiston,

April Term, A. D. 1861.

ABNER REEVES, Appellant, )

APpPEAL FroM THE CIRCUIT Court

8.
J or Cook CouUNnTy.

Action of Covenant, commenced on the 18th day of October, 1858, by Appellee vs. the
‘Appellant, on a contract of writing, of which the following is a copy :

COPY OF THE CONTRACT SUED ON.

This article of agreement, made and entered into this eighth (8th) day of August, 1856,
between Abner Recves and J. S. Forman, witnesseth: That said Reeves has this day sold
Lot Sixteen (16) in the Subdivision of B. S. Morris and others of the South-East Quarter of

-Section Eighteen (18), Township Thirty-nine (39), Range Fourteen (14) East of the Third

Principal Meridian, to said Forman for the sum of Six Thousand ($6,000) Dollars cash, as

~evidenced by the deced thereof of even date herewith, by said Reeves to said Forman,

said land being in tho City of Chicago and State of Illinois; and that also, in consideration
of said six thousand dollars, and as an inducement to said purchase, said Reeves hereby
binds himgelf and guarantees that said Forman shall be fully reimbursed ‘out of the sale of
said land in the amount so paid, and with twelve (12) per cent. per annum advance in value
thereon, after payment of and exclusive of all expenses, taxes and assessments thereto, within
two years from the date hercof, and said Forman, in consideration of the premises hereby

: agrees and binds himself to divide and share equally with said Reeves any and all profits

there may be made on the sale of said land over and above twenty per cent. advance per
annum, after payment of all expenses incident to the sale thereof, including taxes and neces-
sary improvements. Said Reeves shall have the power to sell said land at any time within
said two years, and if not sold within twelve months from the date hereof, then said Forman
shall have the privilege of selling, and said Reeves of purchasing, at said Forman’s price.

In testimony whereof, we have hereunto set our hands and seals, at the City of Chicago,
the day and year first above written.

ABNER REEVES, [searn.]
J. S. FORMAN, [sEAL. |

Witness, B. G. Cavrrienn.
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The breach of the covenant alleged in the declaration is, that the plaintiff was not fully
reimbursed out of the sale of the said lands $6,000 with 12 per cent. interest per anmwm
advance on value of the land, after payment of and exclusive of all ewpense, tawes and assess-
ments, within two years from date of said agreement.

But there is no allegation that any “sale of said land was ever made within said two
years, nor any allegation that any cause existed for the failure to make such sale by said
Forman, nor is there any offer or readiness to sell alleged on the part of said Forman within
said two years from the date of said contract, or any excuse shown for the neglect or failure
thereof; nor is there any allegation that said Reeves r¢fused to purchase said “land within
said two years at said Forman’s price.”

But the declaration alleges, that after two years had fully expired that the said Forman,
plaintiff below, made, executed and tendered to said Reeves, the defendant, a deed for said
land, and demanded of said Reeves that he reimburse him the whole amount of the pur-
chase money, pursuant to said agreement; but that the said Reeves failed and made default,
&., &c., and claims as his damages the whole amount of said consideration or purchase
money, with 12 per cent. interest per annum added, and all taxes, &c., &e.

The defendant below filed his demurrer to this declaration, which was overruled by
the Court.

The defendant below then filed 1st plea of gencral issue, that the writing was not his
deed, &c.

ond special plea, That the defendant was ready and willing within two years from the
making of said contract, to wit: from the 8th day of August, 1856, to 8th day of August,
1858, to keep his said guaranty that said plaintift should reimburse Bimselt “out of @
sale of said land” within said two years, in manner and form and to the sum of money in
said writing specified; but that the said plaintiff did nof sell said premises, or cause the
same to be sold within the said two years, nor was the same sold by the defendant within
said two years, or at any time afterwards, by reason whereof, &c., &e.

3rd plea, That no damage has been shown by any act, or failure, or breach of contract
committed by the defendant.

4th plea, That no damage has heen caused or done under the covenant.

5th plea, That at the expiration of said two years the plaintiff' below had conveyed his
title to the premises, and that he, at the said time when, &c., had become divested of all his
sitle and interest in and to said premises, so that said plaintiff was prevented from making
gale of said premises, &c. :

And at March Term, 1860, replication was filed to 1s¢ plea.

To 8d plea there was also replication and issue to the country.

To 4th plea, replication and issue to the country.

To 5th plea, replication and joinder and issue.

To 2nd plea, plaintiff filed a demurrer, in which defendant joined.

May 23d, 1860, defendant filed, by leave of Court, an additional, or 6th plea, “that
although it was true, as alleged in the said declaration, that plaintiff did, after the expira-
tion of the two years, tender to the detendant a deed of the premises, yet that, prior to
such tender, the said plaintiff had neglected to pay certain taxes and assessments, and that
the premises had been legally sold therefor, and had not been redeemed, and that in conse-
quence thereof the defendant had been discharged and excused of and from receiving
such conveyance of the land back again, after said time when, &ec.

To this 6th plea the plaintiff also filed his demurrer, in which defendant joined.

At the April Term of the Court, 25th of May, 1860, the Court sustained the plaintiff’s
demurrer to the defendant’s 2nd and 6th pleas, and overruled the said defendant’s demurrer
to the plaintiff’s replication to said 5th plea.

And by consent of parties, a jury was then waived, and the cause was submitted to the
Court for trial upon the issues joined therein, and the Court then, after argument, took the
same under advisement.

And afterwards, on the 25th day of February, A.D. 1861, the Court found a verdict
for plaintiffs for damages assessed at the sum of $9,346.46, and the defendant moved for a
new trial, which the Court overruled, when the defendant, by his counsel, excepted, where_
upon judgment was rendered on the verdict.
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An appeal was then prayed, and granted upon bond being filed in the sum of $18,000,
conditioned, &c., within 20 days, with sureties, &c., which has been done, and the defend-
ant was allowed 20 days to file his “ Bill of Exceptions.”

By the Bill of Exceptions afterwards filed in said cause, it appears that the article of
agreement above copied was introduced in evidence by the plaintiff below, together with a
warrantee deed of the premises in question, executed by the defendant, of same date with
she contract, to plaintiff, and also a quit claim deed of same premises, executed back again
by plaintiff to the defendant, dated 12th October, 1858, which defendant refused to accept,
more than two years after the sale and conveyance by the defendant to the plaintiff, as
referred to in said contract, as declared upon. And also that on the 13th day of October,
1858, said last named deed was tendered to the said defendant below. All which evidence
was allowed by the Court, and to which defendant, by his counsel, expressly excepted.

The defendant below then, on his part, offered to prove the following facts,—as well to
sustain the issues on his part as to reduce the damages,—viz:

1st. That the premises in question had been, since said sale and conveyance to the
plaintiff, been sold by the €ity of Chicago tor a special assessment, legally levied thereon
after the said sale by defendant to plaintitf, and that said premises had never been redeemed
by said plaintiff below. nor by any one for him, but rhat the said premises, at the time of
said trial below, was incumbered by said sale, and that the plaintiff below had suftered his
title to pass and become incumbered under said sale into the hands of thud persons, as pur-
chasers under said sale.

ond. The defendant offered to prove that during all said two years from the date of
said contract, and at the expiration of said two years, that is to say from the 8th day of
August, 1856, to 8th day of August, 1858, that the said premises were worth « sz thousand
dollars, together with 12 per cent. per annum advance in value thereon” from said 8th day
of August, 1856, and exclusive ot all expenses, taxes and assessments accruing or chargea-
ble thereon within the said two years, in said plaintifi’s declaration and in said contract .
mentioned, &e.

To all which proof the plaintiff’ below having objected, the Court sustained the objec-
tion and excluded all the said proof so oftered on the part of said defendant below.

The defendant below, the Appellant in this Court, assigns as errors upon the record the
following points :

1st. The Court erred in finding the issues for the plaintitt’ below, without proof that a
sale of the land in question had been first made, so as to arrive at the true measure ot dam-
ages or difference under the contract—a. ¢., the difterence between the proceeds which were
to be realized by the plaintiff' below, out of a sale of the premises and “the $6,000 consid-
eration or purchase money which he had paid, together with 12 per cent. per annum added
thereon as advance in value of the land, with expenses, taxes and assessments,” the sale
having been made a condition precedent to any recovery under the covenant within two
years.

2nd. The Cowrt erred in overruling the motion for a new #rial, because the plaintift’s
declaration and the record failed Zo show any breack of covenant or cause ot action which
accrued to the plaintiff, there being no allegation that any sale of the land had taken place
within two years from the date of said contract, or that within “said two years, the said
Lorman was not fully reimbursed out of the sale of said land,” nor any cause alleged why

the sale to re-imburse the said plaintift had not taken place.

3d. Because there is no cause of action appearing on the face of the plaintiff’s own

pleadings in the cause.

4th. Because no damages or breach of covenant were proven to have occurred under

the contract offered in evidence and declared upon, and the Court erred in finding his
agsessment of said damages.

5th. The Court erred in finding a verdict against the evidence, there being no breach

of the contract shown, No sale of the laud having taken place, the defendant below had
no difference to pay between the amount realized upon @ sale of the land, and the orignal
consideration money, $6,000, with interest, expenses, taxes and assessments added, and
there was no measure of damages.

6th. The Court erred in admitting the proof of the plaintift’ under the declaration
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that a deed of the premises conveyed by defendant below was tendered back to the defend-
ant affer two years had elapsed, without also proof having been offered to show that the
defendant had refused to purchase said land within the said two years at plaintiff’s price, or
prevented a sale of it by plaintiff.

7th. The Court erred in excluding the proof the defence offered, showing that the
plaintiff had lost the title to the land by a sale of the premises for non-payment of taxes
since the land had been conveyed to him by the defendant.

8th. The Qourt cxcluded the testimony of the defendant below showing that the land
itself was worth all the defendant guaranteed it wonld reimburse said plaintiff within two
years from the date of the contract, viz: “$6,000, with 12 per cent. per onnwm advance
added, and taxes, assessments and expenses.”’

9th. To rescind the contract, it was not only necessary that the plaintiff should have
tendered back a conveyance of the premises within the two years, but that he should have
been in a condition to restore what he had received of the.defendant, and put him in statu
quo, and the Court erred in refusing evidenee to show any change in the coudition of the
title since it had been sold by the defendant.

10th. The Court erred in sustaining the demurrer of the plaintiff below to the 2nd _
and the 6th pleas of said defendant.

11th. And the verdict was against the law and the evidence.

SHERMAN & K{ALES. :
HOYNE, MILLER & LEWIS, of Counsel.
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Supreme Gonrt of Jlinois, Thivh Grany Dibision,

April Term, A. D. 1861.

ABNER REEVES, Adppellant,

)
L ArpeAL FroM THE Circurr CourT

8.
or Cook County.

JOHN 8. FORMAN, _Appellee.

Action of Covenant, commenced on the 18th day of October, 1858, by Appellee vs. the.
Appellant, on a contract of writing, of which the following is a copy :

COPY OF THE CONTRACT SUED ON.

This article of agreement, made and entered into this eighth (8th) day of August, 1856,
between Abner Recves and J. S. Forman, witnesseth: That said Reeves has this day sold
Lot Sixteen (16) in the Subdivision of B. S. Morris and others of the South-East Quarter of
Bection Eighteen (18), Township Thirty-nine (39), Range Fourteen (14) East of the Third
Principal Meridian, to said Forman for the sum of Six Thousand ($6,000) Dollars cash, as
ovidenced by the deed thereof of even date herewith, by said Reeves to said Forman,
said land being in the City of Chicago and State of Illinois; and that also, in consideration
of said six thousand dollars, and as an inducement to said purchase, said Reeves hereby:.
binds himgelf and guarantees that said Forman shall be fully reimbursed ow? of the sale o
said la/)zJe;n the amount so paid, and with twelve (12) per cent. per annum advance in value
thereon, after payment of and exclusive of all expenses, taxes and assessments thereto, within
two years from the date hercof, and said Forman, in consideration of the premises hereby
agrees and binds himself to divide and share equally with said Reeves any and all profits
there may be made on the sale of said land over and above twenty per cent. advance per
annum, after payment of all expenses incident to the sale thereof, including taxes and neces-
sary improvements. Said Reeves shall have the power to sell said land at any time within
said two years, and if not sold within twelve months from the date hereof, then said Forman
shall have the privilege of selling, and said Reeves of purchasing, at said Forman’s price.

In testimony whereof, we have hereunto set our hands and seals, at the City of Chicago,
the day and year first above written.

ABNER REEVES, [star.]
deti I;‘ORMAN, [sEaL.]

Witness, B. G. Cavrensi.
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The breach of the covenant alleged in the declaration is, that the plaintiff was not fully
retmbursed out of the sale of the said lands $6,000 with 12 per cent. interest per annwm
advance on value of the land, after payment of and exclusive of all expense, taxes and assess-
ments, within two years from date of said agreement.

But there is no allegation that any “sale of said land was ever made within said two
yéwrs, nor any allegation that any cause existed for the failure to make such sale by said
Forman, nor is there any offer or readiness to sell alleged on the part of said Forman within
said two years from the date of said contract, or any excuse shown for the neglect or failure
thereof ; nor is there any allegation that said Leeves refused to purchase said “land within
said two years at said Forman’s price.”
~  DBut the declaration alleges, that after two years had fully expired that the said Forman,
plaintiff below, made, executed and tendered to said Reeves,” the defendant, a deed for sald
land, and demanded of said Reeves that he reimburse him the whole amount of the pur-
chase money, pursuant to said agreement; but that the said Reeves failed and made default,

Rocord, p. 4. &cc., &c., and claims as his damages the whole amount of said consideration or purchase
money, with 12 per cent. interest per annum added, and all taxes, &c., &e.
The defendant below filed his demurrer to this declaration, which was overruled by
the Court.
Record, p. 7. The defendant below then filed 1st plea of gencral issue, that the writing was not his
deed, &ec.

ond special plea, That the defendant was ready and willing within two years from the
making of said contract, to wit: from the 8th day of August, 1856, to 8th day of August,

11858, to keep his said guaranty that said plaintift’ should reimburse himselt ¢ out of a
sale of said land” within said two years, in manner and form and to thé sum of money in

~gaid writing specified ; but that the said plaintift' did 2ot sell saz(lpremzses, or cause the
same to be sold within the saidl two years, nor was the same sold Uy the defendant thhm
said two years, or at any time afterwards, by reason whereof, &l &e:

3rd plea, That no damage has heen shown by any act, or tallme, or breach of contr’lct
committed by the defendant.

4th plea, That no damage has been caused or done under the covenant.

5th plea, That at the expiration of said two years Zhe phmzh{f below had conveyed his

record, p. 10 Litle to the premises, and that he, at the said time when, &e., "“kad become divested of all his
gitle and interest in and to said premises, so that said plaintiff was prevented from making
gale of said premises, &c. :

And at Maveh Term, 1860, replication was filed to 1s¢ plea.

To 3d plea there was 'Llao replication and issue to the country.

To 4th plea, rephcfttlon and issue to the country.

To 5tk plea, replication and joinder and issue.

To 2nd plea, plaintift filed a demurrer, in which defendant joined.

Record) pedds May 23d, 1860, defendant filed, by leave of Court, an additional, or 6th plea, ‘that
« v although it was true, as alleged in the said declaration, that plaintiff’ did, after the expira-
tion of the two years, tender to the detendant a deed of the premises, yet that, prior to
such tender, the said plaintiff had neglected to pay certain taxes and assessments, and that
the premises had been legally sold therefor, and had not been redeemed, ‘and that in conse-
quence thereof the defendant had been discharged and excused of and i‘lom receiving
sueh conveyance of the land back again, after said time when, &c.
P, To this 6th plea the plaintift also filed his demurrer, in which defendant joined.

At the April Term of the Court, 25th of May, 1860, the Court sustained the plaintiff’s
demmrrer to the defendant’s 2nd and 6th pleas, and over ruled tlm said' defendant’s demurrex
to the plaintifi’s replication to said 5th plea.

P. 16. And by consent of parties, a jury was then w. aived, and, the cause was submitted to the
- Court for trial upon the issues joined therein, and the Court then, after argument, took the

Record p. 5.

same under advisement.

And afterwards, én the 25th day of February, A.D. 1861, the Court found a verdxct
for plaintiffs for damages assessed aft the sum of $9,346.46; ahd the defendant moved for'a
new trial, which the Court overruled, when the defendant, by his counsel, excepted, where.

upon judgment was rendered on the verdict.
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An appeal was then prayed, and granted upon bond being filed in the sum'of $18,000,
conditioned, &c., within 20 days, with sureties, &c., which has been done, and the defend-
ant was allowed 20 days to file his “ Bsll of Fxceptions.”

By the Bill of Exceptions afterwards filed in said cause, it appears that the article of
agreement above copied was introduced in evidence by the plaintiff below, together with a
warrantee deed of the premises in question, executed by the defendant, of same date with
the contract, to plaintiff, and also a quit claim decd of same premises, executed back again
by plaintiff to the defendant, dated 12th October, 1858, which detendant refused to aceept,
more than two years after the sale and conveyance by the defendant to the plaintiff, as
referred to in said contract, as declared upon. And also that on the 13th day of October,
1858, said last named deed was tendered to the said defendant below. All which evidence
was allowed by the Court, and to which defendant, by his counsel, expressly excepted.

The defendant below then, on his part, offered to prove the following fagts,—as well to
sustain the iesues on hig,part as to reduce the damages,—viz:

1st. That the premises in question had been, since said sale and conveyance to the
plaintiff, been sold by the City of Chicago for a special assessment, legally levied thereon
after the said sale by defendant to plaintift, and that said premises had never been redeemed
by said plaintiff Lelow. nor by any one for him, but that the said premises, at the time of
said trial below, was incumbered by said sale,iand that the plaintift below had suffered his
title to pass and become incumbered under said sale into the hands of third persons, gs pur-
chasers under said sale. :

2nd. The defendant offered to prove that during all suid two years from the date of
said contract, and at the expiration of said two years, that is to say from the Sth day of
August, 1856, to 8th day of August, 1858, that the said premires pvere,worth “ si thousand
dollars, together with 12 per cent. per arnum advance in value thereon”. from said Sth day
of August, 1856, and e.\;éhlsi\\e of all expenses, taxes and. usscsﬁments.accruing‘or chargea-
ble thercon withim the said two years, in said plaintift’s declaration and in said contract
ﬁwntioncd, &e. e TR fith:

To all which proof},the plaintift' helow having objected, the Court sustained the objec-
tion and excluded all the said proof so offered on the part of said defendant below.

i The defendant below, the Appellant in this Court, assigns as errors upon the record the
following points : ; o
_ 1st. The Couyt epred in finding the issues for the plaintift below, without proof,that a
stﬁe,of the land in question had been first made, so as to arrive at the true measure of dam-
ages or difference und‘qr the contract—. e., the difference between the proceeds which were
to be realized by the plaiutift’ below, out of a sale of the premises and “the $6,000 consid-
eration or purchase money which he had paid, together with 12 per cent. per annum added
thereon as advance in value of the land, with expenses, taxes .and assessments,” the sale,
having been made a condition precedent to any recovery under the covenant within two
years. ;
2nd. The Cowrt erred in overruling the motion for a new rial, because the plaintift’s
declaration and the record failed o show any breach of covenant or cause of action which
accrued to the plaintitt] there being no allegation that any sale of the land had taken place
within two years from the date of said contract, or that within “said two years, the said
Forman was not fully resmbursed out of the sale of said land,” nor an y cause alleged why
the sale to re-imburse the said plaintift' had not taken place.

8d. Because there is no cause of action appearing on the face of the plaintift’s own
pleadings in the cause. r

4th. Because no damages or breach of covenant were proven to have oceurred undex,
the contract offered in evidence and declared upon, and the Court erred in finding his
assessment of said damages, :

5th. The Court erred in finding a verdict against the evidence, there being no breacly
of the contract shown, No sale of the laud having taken place, the defendant below had
no difference to pay between the amount realized wpon a sale of the land, and the orignal
consideration money, $6,000, with interest, expenses, taxes and assessments added, and
there was no measure of damages. '

6th. The Court erred in admitting the proof of the plaintiff under the declaration
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that a deed of the premises conveyed by defendant below-was tendered back to the defend-
ant after two years had elapsed, without also proof havihg been offered to show that the
defendant had refused to.purchase said land within the said|two years at plaintiff’s price, or;
prevented a sale of it by plaintiff.

Tth. The Court erred in excluding the proof the defence offéred, showing that the.
plaintiff had lost the title to the land by a sale of the premises for non-payment of taxes
since the land had been conveyed to him by the defendant.

8th. The Qourt excluded the testimony of the defendant below showing that the land -
itself was worth all the defendant guaranteed it wonld reimburse said plaintiff within two
years from the date of the contract, viz: “$6,000, with 12 per cent. per onnwm advance -
added, and taxes, assessments and expenses.”’

9th. To rescind the contract, it was not only necessary that the plaintiff should have
tendered back a conveyance of the premises within the two years, but that he should have
been in a condition to restore what he had received of the defendant, and put him in statu
quo, and the Court erred in refusing evidenee to show-any change in the coudition of the
title, since it had been sold by the defendant.

10th. The Court erred in sustaining the demurrer of the plaintift below to the 2nd
and the 6th pleas of said defendant.

11th. And the verdict was against the law and the-evidence.

SHERMAN & KKALES. .
HOYNE;; MILLER::& LEWIS, of Counsel!
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